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INTRODUCTION

Statement of Intent
This standardized curriculum has been developed by the Judicial Branch Certification
Commission, with input from the Process Server Advisory Board. The intent of this document is to
provide a framework for certified Process Servers in the State of Texas to comply with the various rules
that govern the profession. This manual is not intended to cover all laws that may have to do with
service of process. It is designed to cover only the delivery (service)?! of the process and completing

and filing the return of service.

Various statutes and rules regulate the service of process in the State of Texas. It is the duty
of the party or the party's attorney to decide what method of service should be performed. It is the
duty of the process server to perform promptly the service requested and to file promptly the proof

(return) of service with the court.

References and Abbreviations
This document makes reference to a number of different sources, including statutes, rules, and

case law. For ease of reference, the abbreviations below are used throughout.

BOC Business Organizations Code

CPRC Civil Practice and Remedies Code

JBCC Judicial Branch Certification Commission
TRCP Texas Rules of Civil Procedure

! The common language used by the public to describe the action performed by a process server is “service”, however it is
important to note that the process server’s duty is to deliver process. It is the court who determines whether that delivery
constitutes service of process.



PART ONE: Service of Process

What is process service?

"Process" means the document used to inform defendants of the institution of proceedings
against them and to compel their appearance. In a Texas civil court, this document is usually a
"citation," which is issued by the clerk of the court upon request of a party to the lawsuit. "Process"
may also include other notices, writs, orders, or other papers issued by the court. A subpoenais a
document that commands a person to appear and give testimony and/or produce and permit
inspection and copying of documents or tangible things. A subpoena is not "process" and need not be
delivered by an authorized process server. A process server may, however, be employed to make

service of a subpoena.

"Service" means the delivery of the proper documents in a proper manner to the proper person

by a person authorized to make such delivery.

Who certifies process servers in Texas? TRCP Rule 103

The Judicial Branch Certification Commission (Commission), certifies process servers in Texas.
There is no such thing as a "licensed" process server in Texas, and process servers must not identify

themselves as agents of the Supreme Court of Texas.

The importance of proper and accurate service of process.

The process server performs a very valuable function in our legal system. A sloppy or
irresponsible process server can cause great harm, either to the server's own client or to a defendant.
The process server may adversely impact the server's own client by failing to timely serve the correct
person, which may seriously delay a plaintiff in obtaining needed relief or even result in losing the right
to sue. Failure to correctly fill out and file the required paperwork may also cause the plaintiff's case to
be delayed or entirely lost. The process server may also cause grievous harm to a defendant by failing
to give the correct person the notice to which the person is entitled and thereby causing the defendant

to lose the right to defend against the plaintiff’'s claims.

Who is allowed to serve process? TRCP Rules 103,108,116, 176.5, and 501.2(a),(f)

a. Constables and sheriffs and their deputies, while working for the county, are automatically
authorized to serve process. Other officials may be authorized by specific statutes.

(9]



b. A person who is at least 18 years old may be authorized by written order of the court. An
individual trial court may issue an order authorizing a certain person to serve process in a case
out of that court.

c. The clerk of the court must serve process by mail, if requested; but service by mail may also be
made by a sheriff, constable, or private process server.

Only a sheriff or constable (unless a private process server is specifically authorized by a written
court order) may serve:

(1) acitation in an eviction case;
(2) a writ that requires the actual taking of possession of a person, property, or thing; or

(3) process requiring that an enforcement action be physically enforced by the person
delivering the process.

d. A person who is a party to lawsuit or interested in the outcome of a lawsuit may not serve
process in that lawsuit. A person who is a member or an employee of a law firm may not serve
process for that law firm's cases.

e. Any disinterested person who is at least 18 years old may serve a defendant who is absent
from the State or is a nonresident of the State of Texas. (TRCP Rule 108.)

f.  Only asheriff, constable, or clerk of the court may make service by publication. (TRCP Rules 109,
116.) Private process servers may not perform service by publication.

g. A subpoena may be served by any sheriff or constable of Texas or by any person who is not a
party and is 18 years of age or older. (TRCP Rule 176.5, 500.8(d). A person need not be an
authorized process server in order to serve a subpoena, but private process servers are
frequently employed to make this service.

Where may service of process be performed?

Once a person is authorized to serve process for cases in a Texas court, then that person may
serve papers from that court anywhere in Texas or in any other state. (TRCP Rule 108.) Technically, Texas
rules permit a private process server to make service in a foreign country; but no private process server
should attempt to do so, unless the process server has gained expertise in laws applying to service in
the foreign country. (TRCP Rule 108a.) Each country has its own laws, which may or may not allow a
Texas resident to make service in that country. The attempt by a foreigner to serve process in some

countries is considered a crime.

Where is service of process prohibited?
In general, however, no subpoena, summons, complaint, citation, writ or other process may be
served on any person at or near the site of any mediation session, or upon any person entering,

attending, or leaving a mediation session. (Mediation is a dispute resolution process in which a neutral



third party (mediator) attempts to help opposing parties arrive at an agreement to settle their dispute.)
This prohibition is included in most standard mediation orders signed by courts. The order specifically
applies to the mediator, the parties, and the lawyers involved in the mediation proceeding. A process
server who attempts to serve process in a case being mediated could cause the client to be subject to
severe penalties from the court. In addition, the Texas Supreme Court has ordered that service of
process is prohibited during a mediation proceeding. This order is not expressly binding on process

servers, but it should be followed. (Misc. Docket No. 11-9062).

A process server must not serve citation or other civil process in person on a member, officer,
or employee of the house or senate during any legislative proceeding. (CPRC Section 30.0035.) Under
this law, the court must quash any service made in violation of this section. The law also states the

Supreme Court of Texas must revoke the certification of a process server who violates this section.

When may/must service of process be performed?

a. When a process server receives any process papers to be served, all process must be executed
and returned without delay. (TRCP Rules 105, 501.3(a)(2).) In cases of a temporary restraining
order (TRO), temporary injunction, or a family court protective order, service must be made
immediately.

b. Unless previously approved by the court in written order, no process may be issued or served
on Sunday, except in cases of injunction, attachment, garnishment, sequestration, or distress
proceedings. Citation by publication published on a Sunday is valid. (TRCP Rules 6, 501.2(d),(f)).

c. Citations in delinquent ad valorem tax cases must be served within 90 days after the date of
issuance, or they are returned to the court unserved. (TRCP Rule 117a(6).)

d. Citations, other than in delinquent ad valorem tax cases, do not expire. (TRCP Rule 117a.)
Therefore, there is no deadline on the citation itself. However, each citation coming into the
hands of a process server should be served as promptly as possible. This is the client's
expectation and the process server's duty. Claims are usually subject to a statute of limitations,
which will bar the suit if not brought within the time allowed. Not only must the plaintiff file the
suit within the time allowed but must also obtain service on the defendant within the time
limitation. If the plaintiff and the process server have been diligent, the law may allow an
exception for a few extra days for service of process. The allowance of extra days is not
automatic and will be decided by the court on a case-by-case basis. The process server must
always be diligent in attempting to serve process promptly. For service in the emergency
proceedings listed in (a) above, the process server must be extremely diligent in trying to make
service as soon as possible.



e. There is no legal restriction on the time of day at which a citation may be served. However,

common sense dictates that you not serve process late at night or too early in the morning. In
a few instances, a defendant's schedule may mean that the only time the defendant can be
reached is late at night or early in the morning. If you can do so safely, you may attempt service
at these times. However, such attempts may be frightening to the defendant and dangerous
for the process server and are not recommended.

Justice Court cases may move more rapidly than cases in county or district court. In a repair and
remedy case against a landlord, the citation must be served at least 6 days before the
appearance date. (TRCP Rule 509.4.) In an eviction case, the citation must be served at least 6
days before the day set for trial. (TRCP Rule 510.4(b).)

Duties of a process server. TRCP Rules 16, 105, and 501.3

a.

A process server has two distinct and equally important duties: (1) to promptly and properly
deliver the proper papers to the proper person; and (2) to return the same promptly. The
return of service, often referred to simply as the "return," is the written document used to
prove that proper service has been made. A written return must be filed promptly with the
court. Specific information must be stated on the return. A process server who has perfectly
delivered process has completed only half the job. The extensive requirements regarding
returns are discussed in a separate section.

Before any manner of service is made, process servers must endorse on all process and
precepts coming to hand the day and hour on which they received them. For process servers
serving papers for a company, where the process is received by the company before being
received by the individual process server, it is sufficient to use the day and hour the process
was received by the company. A process server company will frequently stamp the date
received before giving the citation to the server to serve. This notation may be made on the
face of the citation. It must be made on the original, not the copy handed to the defendant.

A process server must be scrupulously honest and aboveboard in performing the process server
duties. Every private process server should keep a reasonably detailed record of each delivery
of service that the process server makes. Each server should personally keep this information
in addition to whatever records the process server company may keep. A process server must
never rely on the process server’s employer to maintain this information. The server should
record the case number, date and time of the service, name of person served, and address where
the papers were delivered. The server may, but is not required to, include a description of person
served (such as, "white 140-160 pounds middle-aged female with brown hair"), and a
description of the place of delivery (such as, "red brick house with large front porch"). This
information must be accurate and may be vitally important if the process server is called upon
to defend the truth of the return of service signed by the server. A defendant may assert that
the process server has lied or was mistaken and that the defendant was never served. It is
unlikely that a process server can accurately remember the details of every service that the
server has made; but the court will want more detail to convince the court that the server really
did go to the location claimed and really did see and deliver papers to the correct person. The



process server's credibility (trustworthiness, reliability) will be at issue. It will be important to
the server's client for the server to be able to give testimony complete enough to uphold the
fact that service was made as previously represented by the process server. Not only may the
client's case be in danger, but the process server may be in danger of being charged with a crime
(such as perjury or tampering with a government record), if the court finds that the return filed
by the process server is untrue. Good notes will help tremendously. Not only may a party
challenge the fact of service, but a party or another person may accuse the process server of a
violation of law such as a trespass or assault. A note should be made of anything that happened
during service other than the simple delivery of the papers. The reputation of the process
server is very important. A process server who is known to be sloppy or to stretch the truth or
to fail to tell the whole truth is less likely to be believed by the court.

d. Aprocess server must retain adequate records to provide a meaningful response to any inquiry
by the Commission. This includes notes on services and attempted services for a period of 5
years. A Process Server who uses or is employed by or is a contractor for an entity who uses
an electronic recordkeeping system is responsible for ensuring that they maintain adequate
records in an accessible format for the retention period. To meet this requirement, a process
server may maintain a written or electronic work log that details every stop, attempt, and
service completed and should include essential information, including the date, time, location,
individuals involved, and the outcome similar to the information contained in (c), above. It
should be thorough enough that anyone reviewing it can easily understand what occurred.

e. A process server is ultimately responsible for the accuracy and completeness of all documents
that they complete related to court proceedings. The process server should exercise diligence
to ensure that their return of service or report of service is accurate.

When a defendant alleges that the defendant was never served, it may actually be true! It is of
utmost importance that a process server makes doubly sure that the correct person is receiving the
process papers. So much harm may be caused by delivering the process to the wrong person. Such

harm may be multiplied if the mistake is not caught until after a default judgment has become final.

Manner of service to an individual. TRCP Rules 106, 109, 109a, 501.2(b),(e), and (f)

A citation always contains the name of the person or entity to be served. A citation to an
individual person must be delivered only to that person, unless the court has issued an order that allows
otherwise, or the situation falls into a limited set of exceptions?. Leaving the papers with anyone else
may be defective service, unless the court has signed an order allowing the papers to be left with

someone other than the defendant. The process server may not change the name on a citation nor

2 There are specific circumstances (i.e. incarcerated individuals or patients in an inpatient mental health facility) that allow
for serving an agent. These are covered by specific statutes, and the process server should ensure they comply with those
statutes when serving process in these situations.



alter the citation in any way. A citation issued to one name cannot be used to attempt service on a

party of another name.

a.

Delivery in person. The primary, preferred, and most common manner of service is by delivery
in person. This is accomplished when: (1) the process server correctly identifies the defendant
and hands the papers directly to the defendant; and (2) the defendant takes the papers into
the defendant's hands. The burden of correctly identifying the person, and ensuring that it is
the individual named on the citation, falls on the process server. The process server should
take great care to ensure that they are handing the paper to the correct person (paying
attention to issues of Senior/Junior/Ill and similar names). Before the citation is handed to the
defendant (or left with the defendant as described below), the date of delivery must be
endorsed on the citation. This notation is made on the copy of the citation that is handed to
the defendant. It may be made on the face of the defendant's copy of the citation.

1. Delivery in person sometimes may be made even when the person refuses to take the
papers in hand. This is called a drop-serve. This is correctly accomplished by following the
procedures described below. First, you must be in the immediate presence of the
defendant. Second, you have identified the defendant by full name as indicated on the
citation. Third, you have offered the papers to the defendant and informed the defendant
of the nature of the papers you are trying to deliver, and also informed the defendant that
you are trying to make service of these papers. Finally, if the defendant still refuses to take
the papers in hand, then you may leave the papers in an appropriate place in front of the
defendant where the defendant can see that you have done so. If the defendant is standing
in front of you, you may lay the papers on the floor or ground at the defendant's feet. If the
defendant is sitting behind a desk, you may gently lay the papers on the desk in front of the
defendant. The process server should avoid touching the defendant. Do not attempt to put
the papers in the defendant's pocket or otherwise slap the papers against the defendant.
Such a move could constitute an assault.

2. A question may arise as to what constitutes being "in the immediate presence" of the
defendant. You are in the immediate presence of the defendant: (1) if the defendant is
standing behind a see-through screen door, glass door, or window through which you can
clearly see and hear each other; (2) you have identified the defendant by the defendant’s
full name as indicated on the citation; and (3) you have informed the defendant of the nature
of the process and that service is being attempted. Then, if the defendant refuses to open
the door and take the papers in hand, it is probably permissible to leave the papers on the
doorstep immediately outside the door, where the papers are clearly visible to the
defendant. To be completely safe, in any questionable circumstance, you should complete a
return of attempted (unsuccessful) service or an affidavit of service that clearly states the
details of the service of process, which will allow the plaintiff's attorney to obtain an order
for substituted service.



Do not leave the papers outside a door through which you cannot see clearly if the
defendant did not open the door or if the defendant closed the door before you managed
to deliver the papers in the defendant's immediate presence as outlined above. The mere
fact that you may speak to someone through a door is not sufficient to allow you to leave
the papers outside the door, even if the unseen person states that the person is the person
you are seeking, and even if the person invites you to leave the papers outside the door.

If the person fails to come to the door, the papers may not be left for the person, even if the
process server feels certain that the correct person isin the house. This is so even if someone
else has answered the door and confirmed that the correct person is inside—unless the
server has an order from the court that service may be made in this manner.

The instructions given above, if followed, will more than likely be determined to result in
valid personal service. Some appellate courts have upheld service in which the papers were
left in a spot that was not in the "immediate presence" of the defendant as described above.
The unique circumstances of those cases warranted the courts' holdings in those cases.
However, one can never tell what any particular trial or appellate court will do with the issue
of how far to stretch the concept of "delivery in person." Because of the strict requirements
for service of process, a trial judge may deny a plaintiff's motion for default judgment if
service is questionable. If a default judgment is granted, most trial courts will grant a new
trial if the defendant challenges the validity of the service, and the service is in any way
guestionable. A trial court will not likelybe reversed for granting a new trial on disputed service
but may be reversed if a default judgment is granted on questionable service and an
appellate court decides the service was not good.

The best practice is to decline to make questionable service and to get an order from the
court for substituted service (discussed below). Obtaining an order takes a little more time
and effort; but the plaintiff is likely to save money in the long run by avoiding uncertainty
and the expense of defending an appeal.

If a defendant takes the papers in hand, the process server need not explain what the papers
are. After properly identifying the defendant by full name as indicated on the citation, it will
be sufficient to say something like, "I have some papers to deliver to you." If the person
refuses to take the papers, and the process server must communicate “the nature of the
process” there is no clear rule on what words the process server must use. It will probably
be sufficient if the process server says, "I'm an authorized process server, and I'm trying to
deliver [a citation, a temporary restraining order, a notice, or whatever it is] issued from the
court [if it is indeed issued from the court] in a lawsuit filed against you." Whatever the
process server says must fit the facts. It is not necessary to identify the lawsuit or the other
party's name.

The process server is not required to give the defendant details about the contents of the
documents. It is best to say as little as possible to avoid the appearance of giving advice to
the defendant and to avoid the possibility of giving incorrect information or information that



may be misinterpreted by the defendant. Simply saying “l have a court document for you”
would suffice in most circumstances. The process server should always be courteous.

9. We do not recommend that you say, "You've been served" (like they do in the movies). This
statement may have an undesirable antagonistic ring to it. It would usually be appropriate to
say, "Thank you." There is a statute that purports to obligate a defendant to accept service
when it is attempted; but this statute has not been interpreted to place any real obligation
on the defendant. (Penal Code 38.16.) The defendant may avoid service by refusing to come
to the door; by running away; by hiding; by refusing to admit who he is, or otherwise. State
law provides no penalty for such behavior, as long as the defendant does not commit an
assault against the process server. A process server must not threaten a defendant with
criminal charges or imply to the defendant that the defendant will be breaking the law if the
defendant fails to cooperate in getting served.

10. You may, if desired, leave a written notice on a door if the defendant fails to answer it, telling
the defendant that you have attempted service and requesting the defendant to call you to
arrange to receive the papers. A defendant is under no legal duty to help you complete
service of a citation. Your note must not appear threatening and must not refer to the
criminal statute either hinting or stating outright that the defendant is legally required to
make sure the defendant arranges to receive the papers. A polite note will sometimes
produce the hoped for result.

Delivery by registered or certified mail. Service may be made by certified or registered mail with
a return receipt requested. TRCP Rule 106 (applicable to district and county courts) does not
expressly require mailing by "restricted delivery," but the certified or registered mail should be
sent "restricted delivery" because the return receipt must be signed by the defendant to whom
the citation is addressed. No one else may sign for the defendant to complete valid service by
mail. TRCP Rule 501.2(b)(2) (applicable to justice courts) expressly requires that service by mail
must be sent by "restricted delivery." Therefore, if the server fails to request restricted delivery,
the service may be found to be invalid, even if the defendant does sign the return receipt. The
justice court rule also expressly provides that the sender may request either a return receipt
or an electronic return receipt. Service by mail seems easy, but is not recommended, because
it is seldom effective to obtain valid service of process. It can seldom be shown that the
defendant signed the return receipt. Even when certified mail is sent with a request for
"restricted delivery,” the return receipt is frequently signed by someone other than the
defendant. Regardless of whether or not the defendant has signed the return receipt, the
signature is often illegible; and it cannot be shown to be the signature of the proper person.
Further, a defendant can easily avoid this type of service by simply failing to pick up the
registered or certified mail.

Substituted (alternative) service by court order when defendant's whereabouts are known.
(TRCP Rules 106 and 501.2(e).)

1. The rules provide that either (a) or (b) above may automatically be used to make service;
and no court order is needed to allow service by either of these methods. If service has



been attempted by these methods and has not been successful, then a motion may be
made in a district or county court to allow another method of service. The defendant’s
whereabouts must be known, because the motion must be supported by an affidavit
stating the location of the defendant's usual place of business, or usual place of abode or
other place where the defendant can probably be found, and stating specifically the facts
showing that service has been attempted at this location under (b) or (c) above. (See Part
Two, Section VIl for further affidavit requirements).

To obtain an order for substituted service, the affidavit must show that reasonable
diligence has been used to obtain service under (a) or (b) above. Some courts require a
greater effort than is required by other courts. A process server should make several (at
least four) attempts to make service before considering the submission of an affidavit for
substituted service. Before submitting such an affidavit, the process server should check
with the court to learn that court's general requirements for considering a motion for
substituted service. A court may require more attempts or may require specific attempts,
such as attempts at different times of the day or different days of the week or allowing a
certain number of days between the first and last attempts. A court will not want all the
attempts to be made at the same time of day, so to ensure that a failed serve isn’t due to the attempt
taking place when the defendant is away at work or on a brief vacation. Attempted service by
mail may be used to show an attempt but is not likely to be enough by itself to justify
substituted service.

To obtain an order for substituted service in a district or county court, an attorney or a
plaintiff pro se must file a motion for substituted service. Process servers are not permitted
to draft or sign such motions. To obtain an order for substituted service in a justice court,
only a "request” must be filed; and the request may be made by the process server. The
requirements for the request are similar to the requirements for the affidavit that must
accompany a motion to obtain an order for substituted service in a district or county court.
The request must include a sworn statement describing the methods used to attempt
service by the regular means of service in person or by mail and stating the defendant's
usual place of business or residence or other place where the defendant can probably be
found. Unlike TRCP Rule 106 for district and county courts, TRCP Rule 501.2 for justice
courts does not expressly state that the request must show that service has been
attempted at the location stated in the request. However, this requirement is almost
certainly implied.

When a court is satisfied that the plaintiff has used reasonable diligence to make service,
the court may sign an order authorizing service to be made by leaving a true copy of the
citation, with a copy of the petition attached, with anyone over 16 years of age at the
location specified in the affidavit. It is the plaintiff who must show diligence—not merely
the process server; but the process server's diligence will be the avenue for the plaintiff to
show the plaintiff’s diligence.



5.

In Justice Court cases, TRCP Rule 501.2 requires that alternative service include mailing by
first-class mail in addition to delivery by some other method, which may be by leaving with
a person over 16 years of age as described above, or "by any other method" as described
in (3) below. In effect, this will require service by two separate methods to resultin one valid
service. Adistrict or county court may, but is not required to, order substituted service using
two separate methods.

When service is authorized by leaving the papers with anyone who is at least 16 years old
(TRCP 501.2(e)(1)), the process server may leave the papers with anyone fitting that
description but must ensure that the person is at least 16 years old. It may be obvious to the
process server that a person who answers the door is either old enough or too young; but
there will be times when the person’s age is not obvious. The process server may not
presume that a young person who looks reasonably mature is at least 16 years old. The
process server must make sure. When age is not absolutely obvious, the process server must
inquire about the person's age. A person answering the door may not be willing to answer
questions about his/her age; but the process server must politely ask. If the person's age
cannot be determined with certainty, and no one else will come to the door, the papers
cannot be left. The process server will have to try again. The process server should attempt
to learn the name of the person who answered the door and is receiving the papers.
Regardless of whether a name is learned, it is absolutely necessary for the process server to
leave the papers with a person at least 16 years old. Even though the rule permits the court
to authorize service by leaving papers with a person who is at least 16 years of age, a court
may order that the papers may be left with a person over 18 years of age. The process server
must always read carefully any order for substituted service to make sure that the process
server exactly complies with the order.

The process server should keep a note of the description of the person with whom the
process papers were left, as well as a note about any conversation had to determine the
person's age. Of course, a declaration by a youngster that the youngster is 16 years old will
not make service valid when the youngster is not really that old.

The court may also order substituted service by any other manner that the affidavit or other
evidence before the court shows will be reasonably effective to give the defendant notice
of the suit. Another manner of service may be by attaching the papers to the door at the
location specified. This method is favored by process servers because of its relative ease
and simplicity but is not favored by courts and may be entirely rejected by some courts.
With this method of service, there is always some uncertainty regarding whether the
documents will be seen by the correct person, will be seen timely, or will be seen at all. Some
courts that allow this method of service will require a back-up of service by mail in addition
to the attachment to the door.

If a court requires such back-up mail, it may require regular first-class mail or certified mail,
return receipt requested, or both. If certified mail is required, then the difference between
service by mail outlined in (c) above and this substituted service is that the substituted



10.

11

12.

13.

service will likely not require that a return receipt signed by the defendant be received and
attached to the return of service. If the court requires two or more methods of service,
then all methods should be performed by the same person. Only one return of service may
be filed; and a process server cannot file a return with regard to actions taken by anyone
other than the process server who is filing the return. Therefore, service may not be
performed by one server making the attachment to the door and another person doing the
mailing.

In a case in which the court might allow service by attaching to a door, the court may allow
attaching the papers to a gate if it is shown that the property is surrounded by a fence with
no access to a door. If a court allows service by attachment to a door or gate, then the
papers should be attached in a weatherproof wrapping and in such a manner so as not to
damage the door or gate.

. A court may require service by two or more methods as described above; and all methods

must be carried out. A court may also authorize service by providing a choice of methods.
That is, the court may order that service may be made by doing either one thing or another.
If the court authorizes but does not require more than one method of service, then only
one of the alternatives must be performed. The process server must always read an order
carefully and scrupulously follow the order in every detail. If the order says service may be
made by doing [this method and that method], then both methods must be carried out as
described above. If the order says service may be made by doing [this method or that
method], then the process server has a choice; and only one or the other method need be
used. Another possible variation is that the order may provide for a choice of methods, but
one or both of the alternatives require more than one method. It isimportant to note where
an order says "and" or "or."

As pointed out in (c) above, service by registered or certified mail may not be effective. In
an appropriate case, a court may authorize substituted service by simply mailing by first-
class mail requiring no return receipt. When considering a request for this type of
substituted service, it will be the duty of the court to consider how likely it is that the
defendant will actually timely receive and see this piece of mail. The court will likely require
proof that the defendant really does regularly receive mail at the location specified. Even
if the address is shown to be a good mailing address for the defendant, the court will
probably also consider that mail does sometimes get lost; and it is always possible that a
single piece of mail will not be received by the defendant, despite the good intentions of
the plaintiff, the plaintiff’s attorney, the process server, the court, and the post office.

Other less used methods of substituted service may include:
e Delivery to an apartment manager;

e Delivery to the defendant's attorney;



¢ Delivery to the defendant's parents or other relative at an address that is not
the address of the defendant (as long as the defendant's address is actually
known, but somehow not effective for service).

e TRCP Rule 106(b)(2) permits electronic service by social media, email, or other
technology, if reasonably effective to give a defendant notice of the lawsuit.

14. If an order for substituted service is used, then service must be made exactly as stated in
the order. If an order for substituted service states that "service may be made by [such and
such a method]," then service by that method is authorized, but not required; and if the
process server encounters the defendant in person, process may still be served to the
defendant in person. If the order states that "service shall be made by [such and such a
method]," then it may be held that any other service, such as service in person, is not valid.
An order for substituted service should always authorize a certain method of service ("may
be made") rather than require a certain method ("shall be made").

15. All of the methods of substituted service discussed in this section require that the
defendant's whereabouts be known. If the plaintiff cannot with due diligence locate the
defendant, then the plaintiff must use TRCP Rule 109, citation by publication, or TRCP Rule
1094, other substituted service.

16. In repair and remedy cases against landlords, TRCP Rule 509.4 provides for specific
methods of service and alternative service against landlords.

17. In eviction cases, which, unless otherwise authorized by written court order, must be
served by a sheriff or constable, TRCP Rule 510.4(b) provides for specific methods of service
and alternative service against tenants.

Citation by Publication (TRCP Rule 109) is a form of substituted service that may be made when
the residence of a defendant is unknown, and the plaintiff has been unable to locate the
whereabouts of such defendant after using due diligence to do so. The clerk’s office issues the
citation for publication on presentment of proper affidavits. (.T.L.O. E.D., 553 S.W.3rd 101, 105). A private
process server is not allowed to make service by publication, but the affidavit of a private
process server may be used to help justify service by publication where the plaintiff has
found one or more possible addresses for the defendant and the process server has
attempted service at these addresses and found the addresses to be not correct current
addresses for the defendant.

Citation pursuant to TRCP Rule 109(a) is another avenue of substituted service. Whenever
service by publication (per TRCP Rule 109, described in (d) above) would be appropriate, the
court may prescribe a different method of substituted service, if the court finds that the
method so prescribed would be as likely as publication to give the defendant actual notice of
the suit. This finding must be recited in the court's order, which may be made only in response
to a motion by the plaintiff. This rule is used only when the defendant's whereabouts cannot
be found, as opposed to all those possibilities mentioned in (d) above, wherein the defendant's
whereabouts must be known. When substituted service is ordered pursuant to TRCP Rule



109(a), the court may order that delivery of the citation be made to a parent or other relative,
to a friend, to an attorney, or in any other manner that would be as likely as publication to give
actual notice to the defendant. It is usually more expensive for a plaintiff to use this rule,
because, when service is made pursuant to TRCP Rule 109 or 109(a), the court must appoint
an attorney (referred to as an attorney ad litem) to represent the defendant. The plaintiff is
likely to have to pay the attorney ad litem’s fees and expenses. Because TRCP Rule 109(a)
mentions "officer," and a private process server is not an "officer," a private process server
may not be allowed to perform service under this rule, even though the action authorized
might be something usually done by a private process server. It would be best for private
process servers to decline to attempt service under this rule. However, if a plaintiff insists on
using a private process server even though the process server's authority may be in doubt, the
order authorizing the service should expressly state that service may be made by a private
process server.

f. Itisthe duty of the plaintiff’s attorney, not the duty of the process server, to decide how service
should be made or attempted and to file any necessary motions and obtain any necessary
orders.

Identification of the person to be served.

It is very important for the process server to correctly identify the person to whom the server
delivers process. It is not enough to simply find a person of the correct gender at the given address. A
process server may never presume that a person is the correct person. It may be helpful for the process
server to have a photograph of the person to be served, but this is not sufficient, because people may
not look in person the same as they look in a photo or a person may look a lot like another person. In
a few instances, the process server may actually know the person to be served and there is no question
of identity, but this seldom happens. A process server may be accompanied by someone who actually

knows the defendant and can identify the correct person, but this also seldom happens.

In the absence of personal knowledge as to the identity of the person who is about to receive
service of process, the process server must be diligent to ensure that they are serving the correct
person. One method that a process server may use is to ask the person whether the person is the
person named on the citation. If the name on the citation is "Larry L. Parker," then the process server
must ask the person, "Are you Larry L. Parker?" It is not sufficient to ask, "Are you Larry?" or "Are you
Mr. Parker?" There may be more than one "Larry" or more than one "Mr. Parker" who lives at that
address. There may be a "Larry T. Parker" as well as a "Larry L. Parker." There may be a junior and a
senior. When inquiring about the identity of a person, the server must always use the suffix if a suffix

is available. A person may refuse to identify himself or may lie and deny being the person that he really



is. If this happens, and the process server does not have personal knowledge of the individual’s

identity, the process server should not leave the process papers and presume that the correct person

has been served. If the person cannot be identified, then the episode will have to be recorded as a failed

attempt; and the attempt may be included in the proof to show the plaintiff's diligence as required to

obtain an order for substituted service.

The document ("return of service") that the process server fills out and files with the court will

be taken as proof that the person named in the citation was actually served. This proof will be relied

upon by the plaintiff and by the court. A process server bears a heavy burden to make sure that the

identity is correct. Misidentification may cause terrible damage to a defendant who was never really

served; and may also cause damage to a plaintiff whose case is compromised by invalid service.

Manner of service to an entity (corporation, partnership, government, or others).

a.

Except in circumstances in which a citation may be mailed to a company without a designation
of a person (BOC Section 5.251), an entity must always be served through an individual person.
It is the duty of the plaintiff to determine the identity of the individual designated, either by
law or by action of the entity, to receive service on behalf of the entity. There may be more
than one individual who is authorized to receive service of process on a business entity. It will
be the plaintiff's duty to designate the person to whom the plaintiff wishes service to be made.

Most business entities doing business in Texas (regardless of whether it is a Texas company or a
company formed under the laws of another state or country) must designate and continuously
maintain in this state a registered agent and a registered office. The duty of the registered
agent is to receive service of process on behalf of the business entity. The registered agent
must have an office at the location of the entity's registered office. The registered office must
be at a street address where process may be personally served on the registered agent. (BOC
Section 5.201). A business entity may designate an organization to be its registered agent.
Some companies are formed for the sole purpose of receiving service of process on behalf of
other business entities; and these companies receive service on behalf of many business entity
clients. A registered agent that is an organization must have an employee available at the
registered office during normal business hours to receive service of process, and the process
server should attempt to obtain the name of the individual to whom the documents were
delivered. Any employee of this organization may receive service at the registered office during
normal business hours. (BOC Section 5.255).

In addition to the registered agent who must be designated by most business entities, BOC
5.255 provides that certain persons are automatically agents of certain business entities for
the purpose of receiving service of process.



1. The president and each vice president of a corporation is an agent for service on that
corporation.

2. Each general partner of a limited partnership; and each partner of a general partnership is
an agent for service on that partnership.

3. Each manager of a manager-managed limited liability company; and each member of a
member-managed limited liability company is an agent for service on that limited liability
company.

4. Each person who is a governing person of an entity, other than an entity listed in (1)-(3)
above, is an agent for service on that entity.

5. Each member of a committee of a nonprofit corporation authorized to perform the chief
executive function of the corporation is an agent for service on that corporation.

Other statutes provide for service of process on entities not covered above or in situations not
covered above or by methods not covered above. It is always the duty of the attorney to decide
how service should be made. The process server will follow the instructions on the citation.

A little-used statute allows service in limited circumstances to a clerk or agent of an individual,
partnership, or unincorporated association at the defendant’s office or place of business. This
may be used in a suit connected with business transacted in the county in which the place of
business is located. (CPRC Section 17.021.)

Another little-used statute allows process to be served on the person in charge, at the time of
the service, of any business in which a nonresident defendant is engaged in this state, if the
lawsuit arises from the nonresident’s business in this state, and if the nonresident is not
required by statute to maintain a registered agent in this state. (CPRC Section 17.043). If service
is made pursuant to CPRC Section 17.043, a copy of the process and notice of the service must
be immediately mailed to the nonresident or the nonresident’s principal place of business. The
process or notice must be sent by registered mail or by certified mail, return receipt requested.
(CPRC Section 17.043(c)-(d).

Governmental entities are not required to designate registered agents. Many separate laws
designate the official who is to receive service of process for the various governmental units.

1. The (constitutional) county judge is the agent for service on a county. (CPRC Section 17.024)

2. The mayor, clerk, secretary and treasurer are all agents for service on an incorporated city,
town, or village. (CPRC Section 17.024).

3. The president of the school board and the superintendent are both agents for service on a
school district. (CPRC Section 17.024).

4. An appraisal district is served by service on the chief appraiser at any time or by service on
any other officer or employee of the appraisal district present at the appraisal office at a
time when the Appraisal District office is open for business with the public. An appraisal



review board is served by service on the chairman of the appraisal review board. (Tax Code
Section 42.21(d)).

h. Laws regarding service of process are spread throughout Texas statutes. For instance, Chapter

804 of the Insurance Code concerns service of process on various types of insurance companies
in various situations. CPRC Section 17.028 and various sections of the Finance Code are devoted
to service of process on banks and other financial institutions. It is always the duty of the
attorney to find and request the proper method of service in any case.

Substituted service on the Secretary of State

a.

When an entity is required to designate a registered agent, but fails to make a designation, or
fails to maintain such an agent, or the registered agent cannot with diligence be found at the
registered office, or an out-of-state registration has been revoked, then the Secretary of State
is automatically an agent for service on that entity. (BOC Section 5.251). This statute provides
an easy way to make substituted service on a business entity, but this statute applies only when
service has been unsuccessfully attempted on a registered agent at the registered office or
when there is no registered agent even though such an agent is required by law. This statute
cannot be used when service has been attempted only on a president, vice president, or other
person designated by law as an agent to receive service for an organization. No court order is
required to use this statute.

Another statute (CPRC Section 17.044) designates the Secretary of State as an agent for service
of process on nonresidents who engage in business in this state, but who have no registered
agent in this state. This may include individuals as well as entities. This statute further provides
that the Secretary of State is an agent for service of process on a nonresident that has one or
more resident agents for service of process, but two unsuccessful attempts have been made
on different business days to serve each agent. This statute also provides for the Secretary of
State to receive service in other less common situations. No court order is required to use this
statute.

If the basis for serving the Secretary of State is the failure to find the registered agent at the
registered office, then the return of service reflecting the failed attempts should be filed before
service is made on the Secretary of State. In addition, the plaintiff will obtain a new citation
directing service to be made through the Secretary of State.

Substituted service on the Secretary of State is made by delivering to the Secretary of State
duplicate copies of the process plus any fee required by law. (BOC Section 5.252.) Delivery to
the Secretary of State may be made by certified mail, return receipt requested, by the clerk of
the court in which the case is pending or by the party or the representative of the party (CPRC
Section 17.026). A process server is not needed to make substituted service on the Secretary
of State, but a process server may send the documents to the Secretary of State if the plaintiff
so desires. A process server is needed to provide proof of the diligence used by the plaintiff to
try to make service on the registered agent if the failure to find the registered agent is the basis
for service on the Secretary of State.



e.

When the Secretary of State receives service documents for an entity that has an address on
file with the Secretary of State, then the secretary will forward one copy of the process to the
named entity at the most recent address of the entity on file with the Secretary of State. If
service is made on a nonresident pursuant to CPRC Section 17.044(a)(1 or 2), the Secretary of
State must forward the copy to the nonresident's home or home office. (CPRC Section
17.045(a)). The Secretary of State requires a plaintiff to designate the specific address to which
the documents are to be mailed. The process documents must be accompanied by a letter
stating the address to which the Secretary of State is to forward one copy of the documents. If
the defendant has an address on file with the Secretary of State, then the plaintiff may find the
correct address by searching the Secretary of State's records. If the nonresident has no address
on file with the Secretary of State, then it is the plaintiff's job to locate the proper home or
home office address for the defendant. The documents should designate the address provided
as either the most recent address on file with the Secretary of State, or the home or the home
office. If the process server is the person who mails the documents to the Secretary of State,
the process server should read the letter that instructs the Secretary of State where to forward
the documents and make sure that the address is designated as one of the three options stated
in the previous sentence. If the process server has any questions, the process server should
discuss the matter with the attorney requesting service.

Service on prison inmate.

Each prison warden is required to designate an employee at the facility to serve as an agent

for service of civil process on inmates confined in the facility. The employee so designated is required

to promptly deliver the process to the appropriate inmate. (CPRC Section 17.029(c)). Section 17.029

does not prohibit private process servers from delivering process directly to an inmate if access can

be gained.

What documents must be delivered?

a.

Regardless of whether service is to an individual or to an entity, the documents to be delivered
are the same. To begin a new lawsuit, the plaintiff must file a petition outlining the plaintiff's
claims against the defendant(s). The plaintiff must also obtain the issuance of a citation by the
clerk of the court. The citation will name the defendant to be served with that particular
citation. If there is more than one defendant, the plaintiff must obtain a separate citation for
each defendant. The process server must always look at the documents attached to the citation
to make sure what is actually being delivered.

The citation is the document issued by the clerk to inform the defendant of the lawsuit and to
give notice to the defendant that the defendant must appear in court before a certain deadline.
The citation must be delivered with a copy of the plaintiff's petition attached (except for suits
for delinquent taxes and service by publication). The document issued by the clerk may be
called something other than a "citation" or the document to be attached may be something
other than "Plaintiff’s Original Petition." The document issued by the clerk may be called a



"Precept," a "Writ," a "Notice,” or something else. The pleading to be served may be an
amended petition, a counterclaim, a temporary injunction, or something else. The
requirements for serving the papers remain the same. The process server must deliver a copy
of the document issued by the clerk (stating who is to receive service) with a copy of the party's
pleading or the court's order attached, to the person named to receive service.

c. A party may request that additional documents be served with the petition. These documents
will usually be "discovery" documents but may be something else. Discovery documents are
used to seek information from the other side in a lawsuit. The client may request service of
"Interrogatories," "Requests for Admission," "and “Requests for Production,” “Requests for
Disclosure," or other documents. Whatever documents the client requests to be delivered
should be delivered. These extra documents should be listed on the citation. The process server
must always look at the titles of the documents being served; and make sure that all the
documents listed on the citation are actually included in the papers to be served and that all
the papers to be served are listed on the citation. If there is a discrepancy between the
document(s) that the process server actually has and the document(s) listed on the citation,
the process server should call this to the attention of the attorney.

d. When service is made pursuant to an order for substituted service, a copy of the order should be
included in the papers delivered to the defendant. The order may contain a provision requiring
that a copy of the order be delivered with the process papers. If the order contains such a
provision, then service will be invalid if no copy of the order is included. Even if the court order
does not expressly require that a copy of the order be delivered with the citation, it is best to
include a copy of the order. When a person receives service that is not a primary method of
service, the person may not recognize the service as valid service of process. The inclusion of
a copy of the order will explain the situation.

Service of a Subpoena. TRCP Rules 176.5, 500.8.
A subpoena may be served at any place within the State of Texas by any sheriff or constable of
the State of Texas, or by any person who is not a party and is at least 18 years old. A person need not
be an authorized process server to be allowed to serve a subpoena; but private process servers are

frequently employed for this service.

A subpoena must be delivered only to the named person in person, except that, if the named
person is a party to the proceeding and is represented by an attorney of record in that proceeding, the
subpoena may be delivered to the attorney of record. No other form of substituted service is allowed.
When a subpoena is served, it must be accompanied by any fees required by law. These fees are set by
Chapter 22 of the CPRC. A witness who appears pursuant to a subpoena is entitled to $10 per day that
the witness attends trial. The $10 for the first day must be paid at the time the subpoena is delivered.

If a subpoena is for production or certification of documents, the object of the subpoena is entitled to



S1 for such production or certification. The fee is only $S1 even if multiple documents or records are
requested. The one dollar is to be paid to the witness at the time the subpoena is delivered. If the
person who receives the subpoena is not required to attend a trial or hearing as a live witness, but
only to certify to records, then the total fee is only S1. If the person is required to both attend and give
testimony and produce or certify records, then the fee is $S11. The required fee(s) must be paid at the
time the subpoena is delivered. The fee may be attached to the subpoena and should be paid in cash.
The $10 or $11 or S1 may be paper-clipped to the subpoena, so that it is readily seen by the person

who receives the subpoena.

Other laws not covered in this manual (TRCP Rule 108(a), Service of Process in
Foreign Countries, and a variety of statutes).

As previously discussed, this manual does not include all statutes related to the service of
process. It covers only the practice of delivery (service) of process and completing and filing the return
of service. For example, this manual does not cover TRCP Rule 108(a), which addresses service of a
defendantin a foreign country. It is the responsibility of the party or their attorney to ensure that the
correct methods of service are used, and it is the responsibility of the process server to perform the

service correctly and return the proof of service promptly.

The Judicial Branch Certification (JBCC) Website

http://www.txcourts.gov/jbcc.aspx

This website may be used to access application forms, other forms, and information about
certification of private process servers, including the Certified Process Server Code of Ethics, as well as

Texas codes and statutes concerning the service of process.

PART TWO: Return of Service

What is a return of service? TRCP Rule 107
The return of service is a written document that must be filed promptly with the court after
service of process has been completed. The return constitutes proof that the proper person has
received the proper notice in the proper manner and that the court has jurisdiction over the defendant
named in a lawsuit or the respondent named in certain other proceedings. "Jurisdiction" means that

the court has the authority to exercise its power over this particular defendant with regard to this
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particular proceeding. A return of service may sometimes be referred to as a "proof of service" or

simply as "the return."

The return may be filled out on the form provided on the same piece of paper on which the
citation is printed; or the return may be drafted on a separate sheet of paper. Anything filled in by

hand must be entirely legible. If the return is drafted on a separate piece of paper, it should be typed.

If a defendant files an answer in a lawsuit, then the court has jurisdiction over the defendant
without further proof. If the defendant fails to file an answer within the prescribed period of time,
then the court can proceed only if proof has been properly filed showing that the correct person has
been properly served with the required notice of the proceeding. If such proof is in the proper form,
the court may sign a default judgment against a defendant. Both the plaintiff and the defendant, as
well as the court, must depend on the capability and integrity of the process server. The plaintiff
depends on the process server to correctly complete and file a return of service, so that the court will
know it can proceed with the plaintiff’s case. The defendant depends on the process server to correctly
state the facts, so that a court will not grant a default judgment against the defendant if the defendant
has not received proper notice of the suit. It is not enough that a defendant knows about a lawsuit; the
defendant must receive proper notice so that the defendant knows that a response is legally required.
An improperly granted default judgment may cause great, unjustified, and irreparable harm to a
defendant. Likewise, an improperly granted or even a questionable default judgment may result in
great added expense to the plaintiff. A default judgment that is declared invalid may result in
considerable delay to the plaintiff in obtaining a valid judgment or may result in the loss of any

opportunity to obtain a valid judgment against the defendant.

The rules regarding returns of service are very precise, very strict, and must be followed
exactly. The system depends on the absolute honesty, accuracy, and conscientiousness of the process

server.

TRCP Rule 107 is the primary rule regarding requirements for returns of service in district and
county courts. The rule expressly refers to service of a citation; but the same requirements also apply to
writs, precepts, and other documents the process server may be requested to serve. TRCP Rule
501.3(b) is the rule for returns of service in justice courts. TRCP Rule 501.3(b) contains requirements

identical to TRCP Rule 107.



Return of service
Any officer or authorized person who delivers a citation must complete a return of service and
return the same without delay. Properly completing a return is the duty of the process server—not the
duty of the process server company or anyone else. The return of service must be filed with the court, and
caselaw indicates that ensuring the citation is filed is the responsibility of the attorney.®> The process server
may accomplish this by giving the return to the requesting party for filing or by filing it with the court

themselves.

Where and how must the return of service be filed?

The completed return must be filed with the clerk of the court in which the subject lawsuit is
filed. The return may be filed by depositing a hard copy with the clerk of the court. The return may be
attached to the citation or filed separately. The return and any document to which it is attached may

be filed electronically or by facsimile if those methods of filing are available.

When must a return of service be filed?

An officer or authorized person who receives process papers to be served must execute the
papers and file a return without delay. The law does not prescribe a certain number of hours or days
as a deadline for filing a return. A return must be filed promptly after a citation has been executed. If
an attempt to execute a citation is unsuccessful, a return of attempted service may be filed. The return
must be filed with reasonable promptness after (1) delivery of the document is successful, or (2)
diligent effort has been made to secure successful execution of the papers, and those efforts were

unsuccessful and no further attempts are to be made.

In arepair and remedy case against alandlord in Justice Court, the return of service must be filed
at least one day before the appearance date. (TRCP Rule 509.4(a).) In an eviction case against a tenant,
the return must be filed at least one day before the date set for trial. (TRCP Rule 510.4(b).) A private
process server is not allowed to perform service in eviction cases unless expressly authorized to do so

by written order of the court.

There are afew instances when the law requires that a return not be filed until a certain number

of days after service is made. For instance, when substituted service is made through the Secretary of

3 Primate Const., Inc. v. Silver, 884 SW2d 151, 153 (Tex. 1994) (per curiam).



State, the return shall not be filed less than 30 days after the day of service. (BOC 5.252(b)).
Sometimes, a court order for substituted service will order that a return not be filed until a certain
length of time after service is made. When any time restriction applies to a situation, the process

server must take note and obey the directive.

What must be included in a return of service? TRCP Rules 16, 107(b), and 501.3

Each return must include the following:

a. The cause number, case name, and the court in which the case is filed. If the return is filled
out on the form that is on the same piece of paper as with the citation, then these three items
are on the citation and need not be repeated in the return. If the return is drafted on a separate
piece of paper, then these three items should appear at the top of the page on the return.

b. A description of what was served. The process server must read the title of each document
that is included in the process papers and carefully list each document on the return. The
primary document to be served will be issued by the clerk of the court and will usually be a
citation. A copy of the plaintiff's petition must be attached to the citation; and other documents
may also be attached. The return should show that the petition was "attached." The plaintiff's
petition will usually be entitled "Plaintiff's Original Petition," but may be an amended petition
or supplemental petition or counterclaim. The plaintiff may include other documents that the
plaintiff wishes to have served with the petition. These documents may be interrogatories,
requests for admission, requests for production, requests for disclosure, or something else. All
included documents must be listed to show that the defendant received each one. The listing
of these other documents may be vital to the plaintiff for success in subsequent pretrial
procedures.

If alternative service is made pursuant to an order of the court, and the order requires that a
copy of the order be served with the citation, then a copy of the order must be included with
the process papers; and the return must list such copy. If such a copy is required, the return
will be invalid if the copy is not listed. If the order does not require that a copy of the order be
served, but a copy of the order is nevertheless included with the process papers, such copy
should be listed.

Instead of a citation, the document issued by the clerk may be a precept, a writ, or something
else. The document attached may be a temporary injunction, temporary protective order, or
something else. It is the process server's duty to determine what papers are being delivered
and to make sure that each document is correctly listed on the return.

c. The date and time the process was received for service. This means the date and time that
the process server picked up the documents from the clerk or received them from the attorney.
If a process server works for a process server company that receives process papers and
subsequently distributes the papers to individual process servers to make actual delivery, the



process server should use the date and time that they received the papers from the company
rather than the date and time the company received them. Process server companies
frequently use a date stamp on the face of the citation to record this information. The
individual process server should add the date and time that they received the document for
service to this.

The person or entity served. The return must include the name of the person or entity to
whom the citation or other document was delivered or attempted to be delivered. The name
of the person named in the return should be exactly the same as the name stated in the citation
to receive service. However, the process server may state only what the process server actually
knows with reasonable certainty. The process server will ask the name of the person receiving
the papers and seek to obtain the person's affirmation of the complete correct name. If you
ask the person if he is "Larry L. Smith;" and the person says only, "I'm Larry," then all you know
is "Larry;" and that is all you may write on the return. Of course, this name will not be sufficient;
and the return will be invalid. The process server must politely pursue the complete
identification of the person receiving the process. If the person to receive process is named as
"William L. Jones," then confirmation is needed that the person receiving the process actually
is "William L. Jones." If the person will state only, "I'm Bill Jones," this is what the process server
must write on the return. Sometimes, a court will accept the common name "Bill" for the
common name "William," but the process server cannot really count on such leniency. In this
current example, even if the court would accept "Bill" in place of "William," the return would
be considered invalid without the middle initial. If the name on the citation includes a suffix,
then the name on the return is not complete without the suffix (that is, "Jr.","Sr.", "lII," etc.).

A defendant may be named in his individual capacity or in a representative capacity. An
example of the importance of "capacity" is a suit against a trust. A trust cannot be sued directly.
Instead, the defendant must be named as "[name of individual], as Trustee of the [name of
trust]." When a person is sued in a representative capacity, the name of the defendant listed
on the return must include the whole designation, including "as Trustee of the [name of trust]."
If you fail to include the representative capacity in the return, the return will be invalid to show
delivery to the proper defendant.

When service has been made to an entity, the name of the entity must be the same on the
return as the name in the citation. If the citation says, "ABC Ltd," then the return must reflect
the name of "ABC Ltd," not "ABC LCC" or any other name. If the process server finds that the
name of the company is different from the name on the citation, then the unserved citation
should be returned to the plaintiff for review.

The address served. The return must include the complete address at which the documents
were delivered. The address must include the street number, street name, apartment or suite
number, city, state, and zip code. The return must also state the name of the country if service
is made outside the United States. If the documents were delivered at a meeting place, such as
a restaurant or a constable's office, the return must state the address of such meeting place.
In addition, though it is not a legal requirement, the return should state the name of the



business located at that address—such as "Office of Constable of Precinct #4" or "McDonald's."
This is so because the listing of an address that appears to have no connection to the defendant
may cause the return to be questioned.

If the documents were delivered in the middle of a street or a park or somewhere other than
a precise address, then include the closest address and explain what really happened and as
nearly as possible where the defendant was when the documents were delivered.

If the documents were not delivered at the address listed in the citation, you should explain
the defendant's connection to the location or why you made the delivery at the location where
it was made and how you knew the person to whom the delivery was made was actually the
person named in the citation. This is true also if the citation says, "Wherever he may be found."
This explanation is not a legal requirement; but many courts are uncomfortable with the
granting of default judgments and will want explanations of any information that is not clearly
related to the correct defendant. The process server who provides this detail will demonstrate
thoroughness and reliability.

The date and time of service or attempted service. If service was successful, the return must
state the date and time that service was made. If service was not successful, the return must
state the date and time of each attempt. If service was by mail, the return must state the date
and time of mailing. It is not necessary to state the date on which the defendant received the
mail. If service was made pursuant to an order authorizing substituted service, and if the order
required mailing in addition to another method (such as attaching to the door), the return must
state the date and time that each method was performed.

The manner of delivery of service or attempted service. This means that you must state exactly
how you delivered or attempted to deliver the process.

1. Delivery in person. If you delivered the documents directly into the hands of the defendant,
then you will state on the return that you “delivered the documents to the defendant in
person." Do not say merely that you "personally delivered" the documents. This latter
language denotes that you yourself did something. It does not state how you did it.

If the defendant refused to take the documents in hand, and you deposited the documents
in front of the defendant within the defendant's view pursuant to Part One, Section Vl(b),
then you may still say on the return that you delivered the documents to the defendant in
person. If you did anything other than deliver the papers directly into the hands of the
defendant, best practices would indicate that you should explain the exact facts in the
return, such as: "After | told the defendant | was trying to serve this citation, the defendant
refused to take the papers, so | laid them on the desk in front of the defendant."

2. Delivery by registered or certified mail. If you made successful service by mail pursuant to
Part One, Subsection Vi(c), you must state on the return that you made service by
[whichever kind of mail you used] return receipt requested, and that the return receipt is
attached to the return. The original return receipt must be attached to the return. You must
state the kind of mailing that was done, either "registered" or "certified," but not "by



registered or certified mail." If service was in a justice court, then the return must also state
that the mailing was by "restricted delivery."

If you received back no signed return receipt, then you must make a return of attempted
service. In the same return you may state attempted delivery by other means as well, if you
clearly state the manner of attempted delivery as to each attempt. However, the process
server must keep in mind the requirement to file the return without delay. If the various
attempts to deliver the citation are not all part of one continuous effort, with each attempt
reasonably close in time, then an intent to make more attempts later will not permit the
process server to fail to file promptly the return reflecting one or more unsuccessful
attempts to deliver the process, even if the attempts are not yet enough to justify an order
for substituted service. Because the signed return receipt must be attached to the return
of service, the process server must wait a reasonable length of time for the receipt to be
returned by the post office before filing a return regarding service or attempted service by
certified or registered mail.

3. Delivery by alternative (substituted) service pursuant to a court order.

a. If service is made by alternative service pursuant to TRCP Rule 106(b), the proof of
service shall be made in the manner ordered by the court. The server must carefully
read the entire order for substituted service to make sure that the server carefully
complies with each part of the order, including any order regarding the return of
service. If the order gives a directive with regard to the return, the server must make
sure to follow such directive. In addition, the return must still contain all of the items
otherwise required for returns. If the order says nothing about the return of service, the
return must contain all the items otherwise required for returns and also contain any
information needed to show that the server complied with all parts of the method of
service set out in the order granting substituted service. When service is made by
alternative service, the return must still state that the citation was "delivered to
[defendant's name]," even though the delivery was not directly to the defendant. The
return must also contain additional information as to with whom, if anyone, the papers
were actually deposited.

b. If service was made by leaving the papers with someone at least 16 years of age, then
the return must reflect exactly that-- that the papers were delivered "by leaving with a
person over 16 years of age." This necessary information may be accompanied by
additional information—such as, "a person over 16 years of age who said that she was
the defendant's mother" or "a person over 16 years of age who said his name was
Richard" or "a person over 16 years of age who was a middle-aged female." The more
details you supply, the less likely it is that the court will want to hold a hearing to obtain
more information in response to a motion for default judgment. Further, the more
details you put in the return, the easier it will be for you to testify to give details about
your service, if called upon to do so, even if you have lost your notes about the
particular service at issue.



If the order says that service may be made by leaving with a particular named person, or
with the defendant's mother, attorney, property manager, or other particular
description, the return must expressly state facts to show that the citation was left with
the particular person described in the order.

If service was made by attaching to the door, the return must describe how this method
was carried out. If the order prescribes a particular door, then the return must reflect
that the papers were attached to that door. If the order prescribes no particular door,
the door should nevertheless be described in the return, which should state that the
papers were "delivered to [defendant's name] by attaching to the [front] door at
[address]." If service was made by attaching to a gate, then the return must state that
the papers were attached to the gate specified in the order.

If service is made by attaching to a door or gate, the papers should be enclosed in a
wrapper sufficient to protect the documents from wind and moisture. If the order
required that the documents be so enclosed, the return must state that the documents
were so enclosed. If the order did not specify such protection, the return should
nevertheless describe the protection provided for the documents. The order will not
likely require any particular method of attachment to the door, but it is good to include
specific information as to how it was securely attached.

The form of order most often used by courts in Harris County and sometimes by courts
in other counties to authorize service by attaching to a door also requires mailing by
both certified mail with return receipt requested and first-class mail to the same
address at which the documents were left on the door. Other variations of this order
are also used. The order may require certain specifics in the return, such as a statement
as to the results of each mailing, that is, whether the mail was returned by the post
office or a return receipt was received.

If service was made by attaching to the front door together with mailing by first-class
mail, the return should reflect exactly that—that the papers were delivered "by
attaching to the front door at [address], and mailing a copy by first-class mail addressed
to the defendant at the same address." If the order states that copies shall be mailed by
both first-class and certified mail return receipt requested, then the return must reflect
that the complete process was carried out. The return must show that the papers were
delivered "by attaching to the front door at [address], and by mailing copies by both
first-class mail and certified mail return receipt requested to defendant at the same
address." If the order states that the return must include the results of any mailing,
then the return must provide this information, such as "the certified mail was returned
by the post office, but the first-class mail was not returned." If the order states that any
mail returned by the post office shall be attached to the return, then any such returned



mail must be attached to the return, even though it may be bulky.

If the order states that a copy of any envelope returned by the post office must be
attached to the return, then a copy of the front of the envelope must be attached to
the return. If the post office notations reflecting attempted delivery are on the back of
the envelope, then a copy of the back of the envelope should also be attached. When
the order does not require that the entire returned envelope be attached to the return,
the server should keep the returned envelope for some period of time, in case there is
a question regarding the mailings. When service is by mail as described in (2) above, the
signed return receipt must be attached to the return. With substituted service that
includes service by certified mail, the return receipt need not be signed by the
defendant but will either be part of the returned documents required by the order to
be attached to the return or will be part of the copy of the envelope that must be
attached to the return.

d. If alternative service is made by first-class mail, then the return must show that the
documents were delivered "to [defendant’s name] by mailing by first-class mail to
[address]." If the service is alternative service by court order, then the documents need
not be mailed by certified mail and no return receipt is attached to the return of service.

4. Additional requirements when the defendant is an entity. Exceptininstancesin which service
is made through the Secretary of State or other narrow circumstances, a business entity or
any other entity that is not an individual person must always be served by delivery to an
agent as provided by law. The return of service on an entity must state that the citation
was delivered to [the name of the defendant] and also show who actually received the
papers for the defendant entity. A return of service on an entity must state:

a. that the papers were delivered to the defendant entity;

b. the name of the individual agent who actually received the papers;

c. the capacity of that individual to receive service on behalf of the defendant entity;
d. that such individual received the papers in person.

An example might be that the papers were executed "by delivering to defendant ABC, Inc.
by delivering to Bob Doe, its registered agent, in person." The "capacity" of the person to
receive service means the status that the person has that is designated by law as a class of
persons who are legally authorized to receive service on behalf of an entity defendant. The
best, and least likely to be challenged, way to deliver to a registered agent or other agent
for service is “in person” except when the registered agent is itself an entity (organization)
(see below).

When describing the capacity of an agent for service, the term "agent for service" is not
sufficient. The description must show why the agent is an agent for service. That is, the
agent must be described as "registered agent," "president," "vice president," "manager,"
"county judge," or whatever other title correctly describes the agent.
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When papers are delivered to a person as an agent for another person or entity, the return
must show that the person receiving the papers received them in a representative
capacity. If Bob Doe is the registered agent of ABC, Inc., and the return says only that the
process was delivered "to Bob Doe," this will not be sufficient to show that the defendant
ABC, Inc. was served.

5. Additional requirements when the registered agent is an organization. A registered agent
that is an organization, being itself an entity, can receive delivery of process papers only
through its own agent that is an individual. A return of service for service to a registered
agent that is an organization must state:

Q

that the papers were delivered to the defendant entity;

b. the name of the organization that actually received the papers;

o

that the organization is the registered agent; and

o

that the papers were delivered to the organization's employee in person at the
registered office.

The return should state the name of the employee who actually received the papers;
though the employee's name is not expressly required by the statute, caselaw has noted
the failure to identify the employee by name as a fatal defect to the service?. It is
expressly required that the person who received the papers in hand be described as an
employee of the organization at the registered office. Though the registered agent
organization cannot receive service in person, the employee must receive service in
person.

An example might be that the papers were executed "by delivering to defendant ABC, Inc.
by delivering to XYZ, Inc., registered agent, by delivering to its employee, Bob Doe, in
person, at [address], which is the registered office."

6. Substituted service on the Secretary of State. When service is made pursuant to a statute
that designates the Secretary of State as an agent for service of process in the relevant
instance, the return should reflect that the process was executed by delivering duplicate
copies of the [process], together with the required fee, to the Secretary of State, to be
forwarded to [name of defendant] at [address].

h. The name and signature of the person who served or attempted to serve the process; and if
the process server is certified by the Commission under order of the Supreme Court, then the
process server's identification number and the date of expiration of such certification.

1. When the service was made by a sheriff, constable, or clerk of the court, the return must
reflect the office of the server. If the service was made by the official personally, then the
return will contain the printed name of the official, the office that the official holds, and

4 Inlog, Inc. v. Ryder Truck Rental, Inc., No. 02-19-00238-CV, 2020 WL 1887846 (Tex. App. --Fort Worth Apr. 16, 2020, no
pet.) (mem. op).



the signature of the official. If the service was made by a deputy, then the return must
contain the name and office of the official for whom the server is a deputy, the name of
the deputy, and the deputy's signature. The signature is not required to be legible, but the
name of the official, the office of the official, and the printed name of the deputy must be
legible.

2. When the process server is a person other than a sheriff, constable, or clerk of the court,
the return must be either verified or signed under penalty of perjury. In addition, if the
process server is certified under order of the Supreme Court, the server must state his or
her identification number and the expiration date of such certification. The signature of an
authorized or certified person should be the same name as listed on the order authorizing
or certifying the person. If the process server works for or through a process server
company, the name of the company is not required on the return.

If the process server chooses to have the return verified, then the server must appear before an
officer authorized to administer an oath, usually a notary, be sworn, state that the statements in the
return are true and correct, and sign the return in front of the notary. The return must be completely
filled out before it is signed. The process server may not simply fill out the return, sign it while not
before the notary, and drop it in a tray to be signed by the notary later. It is against the law for a notary
to notarize a document that was not signed in front of the notary. It is against the law for a notary to
sign blank returns and allow the process server to fill in the return later. No one may use the name or

notary seal of another person to notarize a document. No one may notarize his/her own signature.

The signature block of an authorized or certified process server together with the notary's
statement should be similar to the following:

Process Server’s

Printed name: I.D. #, if applicable:

Expiration date:

Process Server’s

Signature:
On this day (name of server),
Known to me by [driver’s license/personal acquaintance]

to be the person whose signature appears on the foregoing return, personally appeared. After

being by me duly sworn, he/she stated that the foregoing statements are true and correct.

Sworn to and subscribed before me on this day of 20




Printed name of notary:

[notary seal]

Signature of notary:

If the process server wishes to do so, the process server may sign the return "under penalty of
perjury." This means that the process server need not appear before an officer authorized to administer
an oath, but may simply write out a declaration that the information on the return is true and correct.

TRCP Rule 107(e) provides a form that must be used to make such declaration. TRCP Rule 501.3(e)

provides the same form for justice courts.

The form is as follows, with the addition of spaces for the identification number and expiration

date.

My name is: , lam atleast 18 years old,
(First) (Middle) (Last)

And my address is

(Street [and Number]) (City) (State) (Zip Code) (Country)

| declare under penalty of perjury that the foregoing is true and correct.

Executed in County, State of , on the

day of

(Month) (Year)

(Signature)

Declarant

I.D. # (if applicable): Expiration date:

The entire declaration should be typed, if possible, except for the signature. Both the
information in the return and the declaration must be 100% readable. You must use the name on your
Commission certificate. You may not use initials unless the initials are on your birth certificate. The

address may be a home address or a business address, but it must be the process server's own address.



The process server may not borrow an address or use someone else's address to avoid divulging the
process server's own location. The process server may use the business address of a company, if the
process server is employed by that company. A process server who merely does contract work for a
company may not use the company's address. If you work from home, you should use your home
address or an alternate address where you reliably receive mail. The address must include the street,
street number, and any applicable suite or apartment number, together with the city, state, zip code,
and country. The use of a post office box number or the address of a private mailbox service, instead

of a street address, is hot recommended.

Only the process server who delivered the papers to the defendant may sign the return. No one
else may sign the return. A process server may not delegate this responsibility to another process
server or to anyone else. The process server may not give a power of attorney or any other permission

for someone else to sign the process server's name on a return of service.

What is required in a return of attempted service?

When service has been unsuccessfully attempted, and attempts to complete service cease, the
process server is required to complete a return promptly. An allowance is made so that the process
server may continue to attempt service and report a series of attempts in one return. Such a return

must include all the elements required in a return of successful service, with some additions as follows:

a. The cause number, case name, and the court in which the case is filed.
b. A description of the documents the process server attempted to deliver.
c. The date and time the process was received for service.

d. The person or entity to whom service was attempted.

e. The address at which service was attempted. Each attempt will usually be made at the same
address, but if attempts are made at more than one address, then each address must be
reported in the return together with the other required information with respect to each
attempt.

f. The date and time of each attempted service.

g. The manner in which delivery was attempted. If delivery was attempted by more than one
method, such as by mail and in person, then the manner of each attempt must be reported in
connection with the respective attempt. If all the attempts were made in the same manner,
then the return may state the manner once and indicate that the manner applies to each
attempt.



h. The diligence used to execute the process. Diligence is shown by how much effort was used to
try to serve the process, which is usually shown by the number of attempts made to deliver
the papers in a proper manner. Diligence may include the process server's attempts to locate
the defendant when the address given for service is a bad address. It is not helpful to state, "I
diligently attempted to deliver the process." The process server’s assessment of the process
server's own diligence will not be credited by the court. Instead, the process server must show
what the process server did to try to make service.

i. The cause of failure to execute the process. The process server must give a simple description
of the result of each attempt. The result is the "cause of failure." Possible results might be: "No
one answered the door"; or "Woman answered door, said she was defendant's wife, and
defendant was not at home;" or "No one answered the door, but | saw a face peeking around
the curtain at a window near the door."

j-  Where the defendant is to be found, if ascertainable. If the process server believes that the
address at which service was attempted is indeed the correct address, the return should
contain facts to support this belief, such as: "There was a car in the driveway, license # ABC
123; | looked at [public records] and found that this license # is assigned to the defendant; |
talked to the lady who said her name was Alice, who lives next door at [address], and she said
that she knows the defendant and he does live at this address;" or "A woman receptionist
said the defendant does work here, but is not in today." If such statements are included
in the "results" of the attempts, then the statements need not be repeated; but the process
server may state that the defendant should be found at the address where service was
attempted based on such information.

The process server may discover that the address is vacant or that someone else, and not the
defendant, now occupies the location. If the process server can ascertain a new address for
the defendant, then such address should be stated, together with the facts that support the
validity of such address. If feasible, the process server who finds a new address may continue
to attempt service at the new address without filing a separate return regarding the original
address, if all the attempts are still reasonably close in time.

k. Thename and s signature of the person who attempted to make service. If service was attempted
by more than one process server, then each process server must file a separate return as to
the attempts made by that process server. Only one process server may sign a return.

I. Identification number and date of expiration of certification, if the process server is certified
under order of the Supreme Court.

m. The return must either be verified or be signed under penalty of perjury, if the process server is
a person other than a sheriff, constable, or the clerk of the court. The prescribed form is given
in Section (h)(2) above.



What is required in an affidavit of attempted service to support a motion for
substituted service?

An affidavit is a written statement of facts that the declarant signs and either states under oath
or declares under penalty of perjury to be true and correct. Therefore, a return of service or return of
attempted service properly completed by a private process server is an affidavit, because the process
server must either verify the return or sign it under penalty of perjury. Even though the return is itself
an affidavit, it is not sufficient for a motion for substituted service. TRCP Rule 106(b), which allows a
court to grant an order for substituted service, requires that the motion for substituted service be
supported by an affidavit that states the location of the defendant's usual place of business or usual
place of abode or other place where the defendant can probably be found and further states that
service has been attempted at the address stated, but has not been successful. This requirement for a
description of the defendant's connection with a location is not necessarily a requirement for a return
of service. Therefore, the plaintiff will probably need an additional affidavit to attach to a motion for
substituted service. Such an affidavit should include all the requirements for a return of attempted
service plus a statement that the location specified is "defendant's usual place of business” or is
"defendant's usual place of abode" or is "a place where the defendant can probably be found." Do not
run together that the location is "defendant's usual place of business or usual place of abode or other
place where the defendant can probably be found." This will indicate that you do not really know what
the location is; and you've just been told to use this address; or maybe you have never really seen it.
If service was attempted by more than one server, each server must make a separate affidavit. Two
people cannot sign the same affidavit. Each affiant may testify only to facts within that affiant's

personal knowledge.

When service has been unsuccessful, this leads to a natural question of whether service has
been attempted at a correct address. The affidavit should state how you know the connection of this
address to the defendant. The defendant's connection to an address may be shown by the description
of the result of the attempted service, such as "an older man who said he was the defendant's father
answered the door and said that defendant lives here but is not at home now." Absent such a definitive
statement, the process server may need to consult with neighbors or more than one public record to

show that the address really is the defendant’s residence.



The process server seldom has personal knowledge of the location of a defendant's residence
or business, but the process server may state the address of such location and explain the facts upon
which the process server bases this statement. The facts available to the process server may be
something like, "the neighbor at [address], who said her name is Bess Green, told me the defendant
lives at this address;" or "the receptionist at the office said the defendant works there." Either of these
bits of information is probably enough by itself. Other evidence may not be as conclusive. For instance,
an appraisal district record may show that the defendant is the owner of a home, but that does not
necessarily mean that the defendant lives in that home. Indicators that may be used in combination
are facts such as "the license tag number xyz 123 on the Chevrolet Malibu in the driveway at this
address is shown on public records as issued to defendant; this is the address given for defendant on
Harris County voter registration records; the U.S. postal service has confirmed that defendant receives
mail at this address." All of the foregoing examples are hearsay but may be used as evidence in this

instance as long as the facts stated show that the information is probably reliable.

No court wants to allow substituted service at an address that will not likely result in actual
notice to the defendant. No court wants to order service that will result in a wrongful default judgment.
The courts must rely on the truthfulness and thoroughness of the process server. Courts may differ in

the amount of detail required in an affidavit for substituted service.

Regardless of the amount of detail included, every statement in an affidavit must be a true
statement of fact. Affidavits must not include subjective opinions or suppositions or speculations. An
affidavit must be a statement of the person making the affidavit (the affiant), and not the statements
of other people. The affiant may swear only to facts of which the affiant has personal knowledge. If the
neighbor tells you that the defendant told her he was hiding from process servers, you cannot say, "The
defendant is hiding from process servers." You do not know of your own knowledge that the defendant
is purposefully hiding from process servers. But you may say, "The next door neighbor at [address],
who said her name is Jill, told me that the defendant told her that he was hiding from process servers."
This statement is hearsay, but it can be used in this context. Your personal knowledge is knowledge of

what the neighbor told you.

If the location is alleged to be an "other place where the defendant can probably be found,"

then facts must be stated to show that the defendant really can be found at this location with some



regularity. Again, the facts stated may be hearsay as long as the affiant states the correct source of the

information and facts to show the information is probably reliable.

In the body of the affidavit, the affiant must expressly state that all statements of fact in the
affidavit are true and correct. If the affidavit contains hearsay statements clearly shown as made by
another person, the affiant is affirming that the other person made the statement to the affiant, not

that the other person's statement is true.

Return of service of a subpoena TRCP Rule 176.5 (b).

Proof of service of a subpoena must be made by filing either:

a. thewitness's signed written memorandum attached to the subpoena showing that the witness
accepted the subpoena; or

b. astatement by the person who made the service stating:
1. the date and time of service;
2. the manner of service; and

3. the name of the person to whom the subpoena was delivered, which must be the same
name to whom the subpoena is directed.

The statement required in (b) above must be signed by the person who delivered the subpoena
and must show that the person who served the subpoena was authorized to do so. The authorization
comes from TRCP Rules 176.5(a) and 500.8(d), which specify the manner of service and the persons
who may make service. A person need not be an authorized process server in order to serve a
subpoena. Therefore, the requirement that the proof of service must be either verified or signed under
penalty of perjury does not apply to proof of service of a subpoena. The proof of service should reflect
that the person making service is either a sheriff or constable of the State of Texas, or is a person who
is not a party and is 18 years of age or older. If the process server is certified by the Supreme Court,
the process server should include his or her certification number and expiration date even though these

items are not expressly required by the rules for subpoenas.

A subpoena should be accompanied by a fee to the witness; and the proof of service should

reflect the amount of the fee and that such fee was paid or tendered to the witness.



Amended Return of Service TRCP Rule 118 (Not recommended).
An incorrect return of service may, according to the rules, be amended to correct deficiencies.
This manual does not attempt to explain how to complete a valid amended return of service. Few
efforts to make an amended return are found valid by appellate courts. If a return is incorrect, the best

course of action is to make service over again.

It can be said with certainty that it is improper for a process server to simply fill out and file a
second return and label it as an amended return. Such a second return will be considered a nullity (a
nothing) and will be a waste of time. To make an amended return, an attorney must file a proper
motion accompanied by proper attachment(s) and obtain an order from the trial court that will be

acceptable to an appellate court.

Process Server’s Responsibility to Ensure that Information Contained in a Return of
Service or Affidavit of Service is Accurate

It is the duty of the process server and not the process server’s employer or a party’s attorney
to ensure that all information contained in a return of service or affidavit of service is true and
accurate. Failing to provide this information can subject a process server to a finding of perjury by a

court, a criminal charge, or disciplinary action by the Commission.
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APPENDICES

Criminal Law

Although the enforcement of law is not within the realm of process service there are some statutes
that the process server should be familiar with. The following sections from the Texas Penal Code are
included as information that could possibly prevent your unknowingly violating some law resulting in

your arrest or indictment. As we have always been told, ignorance of the law is no excuse.

Sec. 22.01. Assault.
Practical Applications:

Assault can result from physical contact or verbal threats of harm. It is important to know that assault
is open to interpretation by a person affected by the conduct, any witness present, and anyone
investigating the occurrence. Rule of thumb is to always look for a way to defuse or avoid any
potentially emotionally charged situation. Offering courtesy, respect, or even sympathy will normally
ease any tense occurrence you are faced with. Sometimes the best thing to do is to remove oneself
from the problem without any further communication. Having a witness with you on matters that you
anticipate as potential problems can be helpful if a situation results. Attempting to complete delivery
of a legal document does not provide any additional easement or authority that provides a defense

to this charge.

Sec. 38.16. Preventing Execution of Civil Process.
Practical Applications:

This offense is included because for a server to cite this code during an attempted service could be

considered as making a threat and should be avoided altogether.

Note: Attorney General Opinion GA-0113 also discusses this subject.

Sec. 37.02. Perijury.
Sec. 37.03. Aggravated Perjury.
Sec. 37.04. Materiality.

Sec. 37.06. Inconsistent Statements.
Practical Applications:

Perjury and related offenses can occur when you intentionally or knowingly report delivery or

attempted delivery when those occurrences did not take place. This could be in a return or an affidavit


https://statutes.capitol.texas.gov/docviewer?docPath=%2FPE%2Fhtm%2FPE.22.htm%2322.01
https://statutes.capitol.texas.gov/docviewer?docPath=%2FPE%2Fhtm%2FPE.38.htm%2338.16
https://www.texasattorneygeneral.gov/opinions/greg-abbott/ga-0113
https://statutes.capitol.texas.gov/docviewer?docPath=%2FPE%2Fhtm%2FPE.37.htm%2337.02
https://statutes.capitol.texas.gov/docviewer?docPath=%2FPE%2Fhtm%2FPE.37.htm%2337.03
https://statutes.capitol.texas.gov/docviewer?docPath=%2FPE%2Fhtm%2FPE.37.htm%2337.04
https://statutes.capitol.texas.gov/docviewer?docPath=%2FPE%2Fhtm%2FPE.37.htm%2337.06

of service or in an affidavit to support substitute service as well as testimony given in an official
proceeding. It is extremely important to make sure that the record you are providing reflects what
actually took place without exception. Process servers must be diligent in their practices to ensure

that their activities do not constitute violations of these laws.

Sec. 37.10. Tampering with Governmental Record.
Practical Applications:

If you discover or know that delivery was not proper you will only make matters worse by falsely
reporting in your return of service. Correcting a "flawed" delivery is somewhat simple and fairly
inexpensive by making delivery again compared to trying to cover up that error by falsely reporting what
occurred, which mayresultin criminal charges and potentially losing your authorization to be a process
server. To help avoid mistakes in the record it is important to make good notes while working the
assignment and consulting those notes when completing any affidavit. If someone else drafts the
affidavit, by signing it, you as the server, are taking full responsibility for the document once completed.
Proofread anything before signing it. Once the affidavit of record is filed with the court it cannot be
altered in any way. If an error is discovered an amended affidavit may be the way to correct it but
under no circumstances do you attempt to change or alter what is now part of the court record.
Conviction of any of these charges would result in revocation of your authorization to be a process

server.

Sec. 37.11. Impersonating Public Servant.
Practical Applications:

Private Process Servers are not recognized currently as public servants or officers of the court.
Portraying yourself as one could result in being charged with this offense.

Sec. 30.05. Criminal Trespass.
Practical Applications:

Itis important to know that trespassing is subject to interpretation affected by those statements made
by the accuser, any witness present and how it is perceived by anyone investigating the occurrence.
Rule of thumb is that property owners or their agents or occupants have rights that far outweigh the
rights of a process server. Notice does not have to be a verbal warning and simply can be posted or
meet certain circumstances as explained above. If you are asked to leave, you need to leave.
Attempting to complete delivery of a legal document does not provide any additional easement or

authority that provides a defense to this charge. If you choose to ignore the notices or warnings it is


https://statutes.capitol.texas.gov/docviewer?docPath=%2FPE%2Fhtm%2FPE.37.htm%2337.10
https://statutes.capitol.texas.gov/docviewer?docPath=%2FPE%2Fhtm%2FPE.37.htm%2337.11
https://statutes.capitol.texas.gov/docviewer?docPath=%2FPE%2Fhtm%2FPE.30.htm%2330.05

possible that you could be charged with trespassing resulting in a punishment that could have your

authorization revoked.



Federal Rules
The Commission regulates process servers in their performance of duties related to cases filed
in Texas courts. While the Commission doesn’t regulate the conduct of process servers related to
proceedings filed in federal courts, you should be aware that findings related to your conduct in those

courts could impact your state certification.

The following provisions of the Process Server Code of Ethics may apply to findings in the

federal courts against a Texas-certified process server:

e 14(d): A Process Server must not violate any law of the State of Texas, another
state, or of the United States relating to the conduct of a Process Server.

e 14(g): A Process Server is considered to have engaged in misconduct if the judge of
any court makes a finding in connection with a case in that judge's court that the
Process Server knowingly filed a false return.

e 14(i): A Process Server must not violate a final order of any state or federal court
unless the order has been lawfully stayed.

e 14(j): A Process Server who has been held in contempt by a state or federal court
is subject to review and disciplinary action by the COMMISSION.
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Justice Court Rules

SELECTED JUSTICE COURT RULES COMPARED TO DISTRICT COURT AND COUNTY COURT RULES

Justice Court Rules

District and County Court Rules

Service of Citation by Mail

TRCP Rule 501.2 Service of Citation
(b) Method of Service

(1) delivering a copy of the
citation with a copy of the
petition attached to the
defendant in person, after
endorsing the date of
delivery on the citation; or

(2) mailing a copy of the
citation with a copy of the
petition attached to the
defendant by registered or
certified mail, restricted
delivery, with return receipt
or electronic return receipt
requested. (emphasis
added)

TRCP Rule 106. Method of Service.

(@) Unless the citation or an order
of the court otherwise directs,
the citation shall be served by
any person authorized by TRCP
Rule 103 by...

(2) mailing to the
defendant by registered or
certified mail, return
receipt requested, a true
copy of the citation with a
copy of the petition
attached thereto.

Note: This does not require restricted
delivery and does not provide for electronic
return receipt.

Return of Service for
Citation by Mail

TRCP Rule 501.2(c) Citation by Mail

When the citation is served by registered or
certified mail as authorized by TRCP Rule
501.2(b)(2), the return by the officer or
authorized person must also contain the
receipt with the addressee's signature.
(emphasis added)

TRCP Rule 107(c). Return of Service

When the citation was served by registered
or certified mail as authorized by Rule 106,
the return by the officer or authorized
person must also contain the return
receipt with the addressee’s signature.

Note: Disputed default judgments with
service by mail, are often reversed due to
the signature requirement. Common
problems: 1) signature is illegible; 2) name
variance-defendants often don't sign their
precise name on a mail receipt; 3) returns
for service by mail are often defective. For
example, return should not state that
defendant was served "in person" because
defendant was not so served.

Alternative Service

TRCP Rule 501.2(e) Alternative Service of
Citation.

If the methods under (b) are insufficient
to serve defendant, the plaintiff, officer,
or other authorized server may make
request for alternative service. "This
request must include a sworn statement
describing the methods attempted under
(b) and stating that defendant's usual
place of business or residence, or other

TRCP Rule 106(b). Method of Service

(b) Upon motion supported by affidavit
stating the location of the defendant's
usual place of business or usual place of
abode or other place where the
defendant can probably be found and
stating specifically the facts showing that
service has been attempted under either
(a)(1) or (a)(2) at the location named in
such affidavit but has not been




place where the defendant can probably
be found."

The court may authorize the following
types of alternative service:

(1) mailing a copy of the citation with
a copy of the petition attached by
first class mail to the defendant at
a specified address, and also
leaving a copy of the citation with
petition  attached at  the
defendant's residence or other
place where the defendant can
probably be found with any
person found there who is at least
16 years of age; (emphasis added)
or

(2) mailing a copy of the citation with
a copy of the petition attached by
first class mail to the defendant at
a specified address and also
serving by any other method that
the court finds is reasonably likely
to provide the defendant with
notice of the suit. (emphasis added)

Note: (1) the return should include a
statement that the first class mailing was
done, and that the person served was at
least 16 years old, or (2) otherwise
factually state the method of service
which complies precisely with the court’s
Order; and verify that the first class
mailing was done]

successful, the court may authorize

service

(1) by leaving a true copy of the
citation, with a copy of the
petition attached, with anyone
over sixteen years of age at the
location specified in such
affidavit, or

(2) in any other manner that the
affidavit or other evidence
before the court shows will be
reasonably effective to give the
defendant notice of the suit.

Note: The rules for substitute/alternate
service in the District Court and County
Courts are similar to the Rules for service
in Justice Court, except that there is no
provision 16 years old. The Justice Court
rules additionally require that citation and
petition be mailed by first class mail to the
defendant at a specified address.

Answer Due Date

TRCP Rule 502.5(d). Answer Due Date.

Defendant's answer is due by the end of
the 14th day after the day the defendant
was served with citation and petition. If
the 14th day is a Saturday, Sunday, or
legal holiday, the answer is due on the
next day that is not a Saturday, Sunday, or
legal holiday. If the 14th day falls on a day
during which the court is closed before
5:00 p.m., the answer is due on the
court’s next business day.

TCRP Rule 99(b). Issuance and Form of
Citation.

Answer must be filed by 10:00 a.m. on the
Monday after the twentieth after service.

Repair and Remedy

Cases

TRCP Rule 509. Repair and Remedy
Cases.

TRCP contains special rules related to
Repair and Remedy Cases, which are suits




filed by residential tenants under Chapter
92 of the Texas Property Code. Read the
special rules for these cases.

TRCP Rule 509.3 Citation. This rule
includes special rules as to service and
appearance dates. Upon the tenant filing
a written petition, the judge must
immediately issue citation directed to the
landlord, commanding the landlord to
appear before such judge at the time and
place named in the citation. The
appearance date must not be less than 10
days nor more than 21 days after the
petition is filed.

The appearance date on the citation is the
trial date.

TRCP Rule 509.4 Service. The officer or
authorized person must serve the citation
by delivering a copy of it, along with a copy
of the petition and any attachments to the
landlord at least six days before the
appearance date. Special rules apply to
these cases, and the entirety of Rule 509
should be reviewed. Special rules also
apply to alternative service of the
citations, allowing service in some
instances, on landlord’s management
company, on-premises manager, or rent
collector.

Eviction Cases

TRCP Rule 510 Eviction Cases. Special
rules also apply to service of process in
eviction cases, Chapter 24, Texas Property
Code. The entire rule should be reviewed.

TRCP Rule 510.4(b)(l). Unless otherwise
authorized by written court order,
citation must be served by sheriff or
constable.

TRCP Rule 510.4(a)(10). Citation must
state the date defendant must appear in
person for trial at the court issuing
citation, which must not be less than 10
days nor more than 21 days after the
petition is filed.

TRCP Rule 510.4(b)(2). Service must be by
delivering a copy of the citation with a
copy of the petition attached to the
defendant, or by leaving a copy with a
copy of the petition attached, with some




person, other than the defendant, over
the age of 16 years, at the defendant's
usual place of residence, at least 6 days
before the day set for trial.

TRCP Rule 510.4(c). Special Alternative
Rules of Service Apply, allowing “delivery
to the premises” and precisely completed.




Form Returns

RETURMN OF SERVICE
SERVICE ON INDIVIDUAL DEFENDANT, IN PERSON

Case Mame:

Cause NMumber: Court: of County, Texas

1. Date & Time of Receipt
of Specified Documents by Process
Server: .20 at M

2. Date and Time of Delivery
of Specified Documents to Defendant: , 20 at M

3. Name of Person Served or
Attempted to Serve:

4, Stated Address:
(Place of delivery)

5. Specified Documents a true copy of the citation with date of delivery endorsed thereon
with a true copy of the following documents attached thereto:

6. Manner of Delivery or Attempted
Service:

| am certified by the Texas Judicial Branch Cartification Commission. |am nota party to o interested in the outcome of this suit.
My identification number and certification expiration date appear below. | have received and delivered the Specified Docurnents
to Defendant as stated above. All statements made herein are true, This retum is verified or is signed under penalty of perjury.

Signature

Print Name:

Certification #

Certification Expires

Signed and sworn to by the said before me on 220,

to certify which witness my hand and seal of office.

(SEAL) Motary Public, State of Texas
My full name is: . lam at least 18 years old. My address is:
. United States.
(Address/Street/City/State/Zip)
My Process Server Certification & is . It expires

| declare, under penalty of perjury, that the foregoingis true and correct.
Executed in County, Texas on (date).

Declarant (signature)
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RETURMN OF SERVICE
SERVICE ON REGISTERED AGENT, AN INDIVIDUAL

Case Mame:

Cause Mumber: Court: of County, Texas

1. Date & Time of Receipt
of Specified Documents by Process
Sernver: 20 at M

2. Date and Time of Delivery
of Specified Documents to Defendant: , 20 at M

3. Defendant:

4., Defendant's Registered Agent:

5. Stated Address:

(Place of delivery)

6. Specified Documents a true copy of the citation with date of delivery endorsed thereon
with a true copy of the following documents attached thereto:

7. Manner of Delivery or Attempted
Service:

| am certifiad by the Texas Judicial Branch Certification Commissgion. | am not a party to or interested in the outcome of this suit. |

My identification number and certification expiration date appear below. | have received and delivered the Specified Documents
to Defendant as stated above. All statements made harein are true. This retum is verified or is signed under penalty of perjury.

Signature

Print Mame:

Certification #

Certification Expires

Signed and sworn to by the said before me on 20,

to certify which witness my hand and seal of office.

(SEAL) Motary Public, State of Texas
My full name is: . lam at least 18 years old. My address is:
, United States.
{Ad dress/Streat/CinyState/Zip)
My Process Server Certification # is . It expires

| declare, under penalty of perjury, that the foregoing is true and correct.
Executed in County, Texas on (date).

Declarant (signature)
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RETURM OF SERVICE
SERVICE ON REGISTERED AGENT, ORGANIZATION

Case Mame:

Cause Number: Court: of County, Texas

1. Date & Time of Receipt
of Specified Documents by Process

Server: , 20 at M
2. Date and Time of Delivery

of Specified Documents to Defendant:

, 20 at M

3. Defendant:
4, Defendant's Registered Agent:
5. Defendant’s Registered Office:
6. Registered Agent’s Employee:
7. Specified Documents: a true copy of the citation with date of delivery endorsed thereon

with a true copy of the following documents attached thereto:

8. Manner of Delivery or Attempted
Service:

| am cartified by the Texas Judicial Branch Certification Commigsion. | am nota party to or interested in the outcome of this suit.
My identification number and certification expiration date appear below. | have received and delivered the Specified Documents
to Defendant as stated above. All statements made herein are true. This retum is verified or is signed under penalty of perjury.

Signature

Print Mame:

Cenrtification #

Cenrtification Expires

Signed and sworn to by the said before me on

to certify which witness my hand and seal of office.

(SEAL) Motary Public, State of Texas
My full name is: . lam at least 18 years old. My address is:
, United States.
(Address/Street/ CinyState/Zip)
My Process Server Certification #is . It expires

| declare, under penalty of perjury, that the foregoing is true and correct.
Executed in County, Texas on (date).

Declarant (signature)
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