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CHIEF JUSTICE PHILLIPS: Good

morning, and welcome to the Supreme Court’s

public hearing on the adoption -- proposed

adoption of new rules of civil and appellate

procedure. We very much appreciate your

interest in the rules of procedural law of the

State of Texas and your taking time to be here

to help give us the benefit of your thoughts on

what rules we should adopt and -- and how they

should read.

This is, frankly, a bigger crowd

than we had anticipated. It’s going to

necessitate our proceeding, I think -- rather

than just letting everybody get up and give

their whole say, we will proceed by blocks of

rule numbers, and if you want to speak in that

area, then we will speak to it.

Also, we are recording -- we are

having these sessions reported. That is not

something new. We have 40 or 50 years of

reports on the Supreme Court Rules Advisory

Committees, and those are very helpful some-

times in interpreting the rules, and so we are
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also reporting for posterity these proceedings

today.

Since the court reporter does not

know all of you by name, please state your name

before you proceed to make any remarks so that

she will be able to have an accurate statement.

Why don’t you state your name and home town so

that she will have an accurate statement of who

has said what in these proceedings.

Justice Nathan Hecht is the head

of -- he is the liaison with the Supreme Court

to the various rule-making advisory bodies that

help the Supreme Court promulgate its rules, so

Justice Hecht will preside over these

proceedings today, and I will turn it over to

him at this tiine.

JUSTICE HECHT: Thank you, Mr. Chief

Justice.

We want to begin by thanking our

Rules Advisory Committee for its hard work and

the proposals that they have laid upon the

table. Some of the members are here including

the chairman, Luke Soules, this morning, and

many of these -- this committee has in the past

served at its own expense and gives a lot of
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time and energy to the multitude of proposals

that the Court gets each year on changes in the

rules, and we thank them.

This is the first session that I

recall, at least in recent memory, in which the

Supreme Court has entertained direct comment on

proposed changes in the rules, so if we were a

little unsure as to how many would want to make

comments, we have received over 50 letters in

response to the invitation in the Bar Journal,

and, of course, we have a good number of you

here this morning.

The -- as the Chief Justice said, a

record is being made of these proceedings, as of

all committee proceedings, to help show some of

the discussion that goes into the changes that

are made.

Besides the proposed changes that

were printed in the State Bar Journal, a number

of other projects are pending which some of you

wish to comment on today, too, by your forms

that -- on which you signed up.

One of those is the local rules

project: an effort to make some sense out of

the local rules and to consolidate them.
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Sealing of court records: that subcommittee of

the Rules Advisory Committee is proceeding in

its work and has a tentative proposal, I

believe, and is continuing to discuss it.

There is a long-term, ongoing

project to try to recodify the rules and

renumber them for simplicity’s sake.

And then, of course, our ultimate

concern, which is to simplify the rules and

reduce the delay and expense in civil

litigation.

So the rules changes are proceeding

along different tracks, some fairly technical

and some fairly general; and you are welcome to

address any of those this morning.

I believe the best way to proceed is

to go through the proposed changes that were

printed in the State Bar Journal, and we will

take them by blocks of rules. If you wish to

comment on a specific rule when that block comes

up, we’ll ask you to come to the end of the

table here and, as the Chief Justice said, state

your name and anybody that you are representing,

the city in which you reside, and then you are

welcome to make whatever comments you wish. And
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the Court may have some questions for you along

the way, as well.

I think the first block that it

makes sense to discuss are Texas Rules of Civil

Procedure 1 through 21b, those rules. if --

whoever wishes to speak to rules -- Texas Rules

of Civil Procedure 1 through 21b, please come to

the witness chair. Who will be first?

MR..NIEMANN: May I approach the

bench, Your Honor?

JUSTICE HECHT: Yes, such as it is.

LARRY NIEMANN,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

MR. NIEMANN: May it please the

Court, my name is Larry Niemann. I represent

the Texas Apartment Association, some 7,000

members in Texas, and the Texas Building Owners

& Managers Association.

I wish to compliment the committee

ANNA RENKEN & ASSOCIATES
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for their hard work, but I also wish to register

a -- an objection and state my reasons to the

Court why we think that Texas Rule of Civil

Procedure No. 4 has gone a bit too far. That is

the rule in which the proposed change is for

time periods under five days to have weekends

and holidays not counted in the calculation of

that time period. I have written a rather

comprehensive letter to the Court regarding

that, but let me try to summarize it.

The reason we are concerned is that

these -- Rule 4 has a very serious effect on --

an adverse effect on the eviction process,

forcible entries and detainers.

Just how important is this rule to

our industry and to the people of Texas is

exemplified by the fact that there are 900,000

civil cases filed in original jurisdiction

courts in Texas every year. Very surprisingly,

12 percent of that total, or 106,000 cases, are

forcible entry and detainer cases. So we're

talking about a very serious effect on a lot of

people in a lot of cases.

Now, how does the proposed change --

what is the basic reason, as I understand it,

ANNA RENKEN & ASSOCIATES
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for the proposed change in Rule 4? And that is

to conform the calculation method to that of the

federal rules where weekends are not counted in

these short five-day time periods, and to

prevent lawyers from playing games where they

will deliver a five-day time period type notice

or pleading on a Friday afternoon, and the

opposing lawyer simply does not have time to

properly prepare and react.

My comments there are that this

game-playing problem does not exist in

evictions. Now, where does the five-day rule

come into evictions? Following the eviction

judgment, the rules require that there be a

mandatory five-day wait before the landlord can

get a writ of possession to execute on the

judgment he has just won. So after the landlord

wins, the tenant still gets to stay there five

more days before the landlord can get a writ of

possession toimplement the judgment.

The other way it comes into effect

is that there can be no -- there is a five-day

time period for appeal by the tenant -- or by

the landlord, for that matter -- to the county

court following an eviction.
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Now, if this new rule is adopted --

if, for example, a judgment was granted on a

Friday, the Saturday and Sunday wouldn’t be

counted. The next five days would count, but

the landlord couldn’t get his writ of possession

until the Monday following, so that is expanding

a five-day rule into a nine-day rule. And the

same applies for the eviction: the five days to

nine days under those circumstances. And, of

course, it cuts back to seven days if the

judgment is rendered on a Thursday.

Now, unfortunately, in nearly all

evictions there are non-payment -- well, I would

say at least 90 or 95 percent of all evictions

are non-payment of rent evictions, and the

substantive effect of the proposed rule is to

give the tenants, as a practical matter, two to

four days more free rent. Theoretically, it is

not free rent, because the tenant is liable for

it, but as a practical matter in a non-payment

of rent eviction, it is -- it is very seldom a

recovery of unpaid rent under those -- under

those circumstances. So you’re affecting the

substantive pocketbook, so to speak, of the

landlord, and we think it is an unfair

•
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substantive effect to elongate the time for

getting the writ of possession and the time for

getting -- for appealing the case.

JUSTICE HECHT: Mr. Niemann, you

have also commented on 749c --

MR. NIEMANN: Yes, Your Honor, I

have.

JUSTICE HECHT: -- the requirement

of a deposit of one month’s rent to perfect an

appeal even if the appellant is in forma

pauperis.

MR. NIEMANN: That’s right, Your

Honor.

JUSTICE HECHT: And you say in your

letter that when this rule was promulgated, the

Supreme Court and the Texas Tenants Association

were both of the opinion that these rules were

unconstitutional.

MR. NIEMANN: Did I say

"unconstitutional"?

JUSTICE HECHT: It seems a little

strange that -- I assume you meant that you

thought that they were both constitutional.

MR. NIEMANN: That was a very

serious typographical error, Your Honor, and I

•
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can’t blame that --

JUSTICE HECHT: And then you add:

"No one has ever challenged the

constitutionality of these rules." Actually,

749c has been challenged, although the point was

not reached in our decision of Walker versus

Blue Water Garden Apartments.

But why, if a month’s deposit is

required for supersedeas, doesn’t that protect

you against the problem that you are concerned

about, which is the elongated holding-over

period?

MR. NIEMANN: No, Your Honor, I

don’t think that a supersedeas bond is

applicable in an eviction appeal. The special

rules that apply to eviction appeals, I don’t

think, apply -- don’t bring in the supersedeas

bond.

JUSTICE HECHT: 749b does require a

month’s deposit to supercede the FE and D

judgment and to hold over during the appeal. As

long as you have that protection, why do you

need also the deposit of a month’s rent in order

to perfect the appeal when the appellant is in

forma pauperis and says he can’t make the
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deposit?

MR. NIEMANN: I understand. The

749b says that during the appeal rent shall

continue to be paid. It doesn’t say that any

monies must be tendered in to the court as a

condition of appeal. And I think what we will

find is that if -- if we simply have a rule that

during appeal rents must continue to be paid,

then that is not self-enforcing; the tenant

doesn’t pay the rent and what the landlord has

to do is to go to court, get a hearing, set it,

get a -- get a judgment to say "This tenant has

not continued to pay the rent, Your Honor;

therefore, we" -- "we want him out."

And we think that as a practical

matter what is going to happen is that following

an eviction, a very astute tenant is going to

say, "I’m a pauper. Even though I have lost my

case on non-payment of rent, I’ll sign a

pauper’s affidavit; and the judge certainly

can’t disprove that I’m a pauper, and the

landlord can’t disprove that I’m a pauper." And

we think as a practical matter there are going

to be frivolous appeals to the county courts

based on pauper.
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Now, I would say, Your Honor, that

several years ago when these rules regarding

pauper appeals and conditions for pauper appeals

were presented to the committee, they were, in

fact, initially drafted by the attorney for the

tenants -- I think it was Mr. Jim Piper

(phonetic) at the time -- and myself, and

thoroughly considered by the -- the Supreme

Court Advisory Committee.

And briefs were written at that time

and submitted to the committee, and I think both

the tenant lawyer and myself were of the

conclusion that requiring the payment of the one

rental period’s rent in non-payment of rent

cases was a constitutional protection of the

landlord.

JUSTICE HECHT: Any other questions

of Mr. Niemann?

CHIEF JUSTICE PHILLIPS: What’s your

solution to Rule 4? To just not make the change

at all, or make --

MR. NIEMANN: No, no.

CHIEF JUSTICE PHILLIPS: -- the five

days four days?

MR. NIEMANN: No. As I -- as I

ANNA RENKEN & ASSOCIATES
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requested in my letter, Your Honor, we think

that the appropriate solution would simply be to

carve out from Rule 4 the five-day time periods

contained in Rules 748 on a writ of possession,

and Rule 749, I think, a, b, c, and d, regarding

appeals of eviction cases. You have similarly

done that already in the proposed Rule 4 in that

you have carved out an exception for three days

when service is made by registered certified

mail.

JUSTICE HECHT: Thank you, Mr.

Niemann.

MR. NIEMANN: Thank you, Your Honor.

JUSTICE HECHT: Other comments to

Rules 1 through 21b?

Yes, sir.

JUDGE GUY JONES,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

JUDGE JONES: Mr. Chief Justice,
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gentlemen, my name is Guy Jones. I’m judge of

the 202nd District Court, Texarkana, Texas. I’m

here representing myself. The record will

reflect that it’s at my own nickel and -- if it

please the Court.

I appear before the Court today

seeking a change in Rule 13. This Court adopted

Rule 13, and as all of you know and are very

familiar with the rule, there is an escape

mechanism in the rule by what is known as the

90-day rule.

I wrote a letter to Justice Hecht

and then didn’t mail it. I decided to appear

personally before the Court, because I have very

strong feelings about the ineffectiveness of

Rule 13.

To start with, I’ll read just a

portion of the letter that I had originally

intended to mail to Justice Hecht. And I’m

going to give it to him. In fact, I have copies

for the Court, if you would like to have it.

But I’ll read a portion of it, and it says that

"the rule gives to the trial courts a very

valuable weapon with which to correct an age-old

problem of frivolous suits, irresponsible

•
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pleadings, falsified documents, and general" --

and this is important -- "general slipshod

practice of law. But the addition of the

sentence" -- the 90-day escape clause

sentence -- "renders this almost totally

ineffective. In addition to this sentence" --

that is, the 90-day escape clause -- "it simply

tells the trial judge that an attorney-or party

can offend the very heart of what Rule 13 tries

to do and then says that you can escape by the

simple expediency of just saying, ’Whoops, I’m

sorry, Your Honor, I withdraw the offending

pleading. The damage has been done, but I’m

sorry, I withdraw the offending pleading,’ and

the case is over. There’s no sanctions that

can be applied under Rule 13."

I submit to you, gentlemen, that

once the heart of Rule 13 has been offended, the

damage is immediate. The offended party or

parties -- and which could be the Court, the

taxpayers -- once they are offended, that damage

is immediate. And if someone has, in fact --

has, in fact, offended the very heart of Rule 13

and what it strives to do, they should be

allowed no escape mechanism.
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I’ll give you an example of

something that just happened to show you -- to

show you why that this rule needs to be amended.

Incidentally, I have a proposed

substitution to Rule 13. I’m not going to even

suggest that I think that you gentlemen may

adopt my rule in toto, but I’m hoping that by my

presence here today and my presentation, and by

giving you the proposed substitution to Rule 13

and my reasons therefor, that perhaps we can get

some more teeth into Rule 13.

I had a lawsuit where a -- this is

just one example. Now, I can sit here -- I

can’t take this much time; obviously, you have a

lot of other people that want to appear. I will

give you one prime example.

A car dealer sold an automobile to a

lady. It was a used car, had 26,000 miles on

it. The lady ultimately, some two years

later -- a little less than two years later -

called the bank which was the lending

institution, without recourse, and she said,

"You can come get this car. I don’t want it.

It don’t run. Come get it."

The bank comes and gets it, has the

ANNA RENKEN & ASSOCIATES
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motor repaired, and sold it, sued the lady for

the deficiency.

The lady went to a lawyer. Now, it

was a very small deficiency, but it was district

court case. She went to a lawyer; he

immediately files a third-party action against

the automobile dealer saying, "If you hadn’t

sold her a lemon" -- or -- "Judge, if that car

dealer hadn’t sold her a lemon, we wouldn’t be

here suffering this deficiency, so any

deficiency judgment you render against her, we

would ask you to carry that over to the

defendant," a third-party defendant car dealer.

Now, there are some lawyers,

gentlemen, and I’m sure you are all aware of

this, that if you have got a person that comes

into your office with a warm body and 50 bucks,

they will file a lawsuit.

Now -- so this dealer has to go get

him a lawyer and defend his third-party action.

Comes proof time. The lady gets on the stand.

The lawyer who filed the third-party action

wasn’t there. He sent some young boy that was

just a young, wet-behind-the-ears lawyer over to

try the case.
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Here’s the evidence: She bought the

car when it had 26,000 miles on it. When the

bank repossessed it on a voluntary repossession,

it had 96,000 miles on it. This is not all.

The plot thickens.

The lady, during that interim time

in putting on that 70-something thousand miles

on that car, never once, not one time, went back

to that car dealer and carried that car back and

made a complaint. The plot gets even thicker.

The engine that blew up in the car

that -- when they returned it to the bank was

not even the engine that was in the car at the

time the car dealer sold it to the lady. It had

burned up at some 78,000 miles and she had a

shade-tree mechanic over at New Boston put her

another one in it, and it blew up, so she just

told the bank, "Come get this piece of junk."

Well, at the conclusion of her

testimony, I looked at her and I said, "Ma'am,

whose idea was it to sue this Mr. Mankins?"

(phonetic). The guy’s name is Pete Mankins. I

said, "Whose idea was it to sue this car dealer,

yours or your lawyer’s?"

She said, "I guess it was my

ANNA RENKEN & ASSOCIATES
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lawyer’s. I don’t have anything against Mr.

Mankins."

Well, at that moment the young

lawyer, being smarter than his old partner,

jumped up and says, "Your Honor, we move to

dismiss the case against Mr. Mankins."

I guess he had -- he had read the

escape clause in Rule 13. But anyway, he

dismissed his lawsuit.

This is just one example of slipshod

law practice, filing pleadings where there is no

reasonable inquiry into -- as to whether there

is any legitimate basis for them or not. And

that happens in the trial courts of this state

much more than anyone might imagine, and it

needs to be stopped.

I said to Justice Hecht in my

letter, we have to remember that the impact of

Rule 13, if it is offended and truly offended,

that impact is immediate. The damage that’s

done is right then. The taxpayers’ expense is

taken when you have to go into that clerk’s

office and take up that clerk’s time filing a

piece of meaningless pleadings or a motion. The

Court’s time is immediately taken, and not only

•
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is the court time immediately taken on hearing

such frivolous matters as this, the person who

is involved outside of the court is damaged by

having to hire attorneys, incur expenses.

And it’s my opinion that if somebody

is going to willfully violate the heart of Rule

13, he should not have an escape mechanism. And

if we are to stop, in my opinion, the wholesale

filing of false pleadings and meaningless and

groundless lawsuits and frivolous claims that

clutter the dockets of this state -- and we all

know it happens -- then I strongly urge that you

gentlemen adopt a rule, some rule, that gives

more power to the trial courts to issue

sanctions for people that violate the rule.

And I certainly am not going to be

one that says that this should be done without

notice and hearing. It should be done after

notice and hearing; it should be done after the

accused, offended party has a full right to

defend himself as to the accusations that he has

filed something frivolously or for harassment,

yes, and it should be fully subject to appellate

review.

But the trial courts have got to
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have -- if we are going to stop this type of

thing that keeps cluttering our dockets -- and

we started with Rule 13; we tried. But we put

the escape clause in. I mean, it’s a full

escape vehicle for them, and this needs to be

amended.

I suggest that we take the escape --

the escape language totally out -- oh,

incidentally, while I was looking back in -- I

went back and got a paper, and I’ll bet you-all

have seen this. There was a paper that was

delivered to the judicial section by Judge Joe

Morris back in '88, and Judge Morris -- and I

note with interest that he says in his

conclusion on this paper -- he said, "There are

several shortcomings to the rule, most notably

the 90-day escape clause." And he says, "If

attorneys’ only fear under Rule 13 is that they

may be required to withdraw or amend their

pleadings in order to avoid sanctions, there

would be little to deter attorneys from filing

frivolous claims."

He goes further and says, "Nor would

they be strongly motivated to reasonably inquire

into the allegations contained within a paper
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filed with the Court." And, gentlemen, that has

been the case since the adoption of Rule 13.

He goes on further and he says, "As

pointed out earlier, the rule’s teeth are not

very sharp. It seems clear that one may avoid

sanctions altogether by simply withdrawing his

pleading, motion, or other document filed with

the Court prior to the expiration of the cure

period." That’s true. That’s happened.

Gentlemen, I don’t want to take any

more of your time; there’s too many other people

here that want to testify before the Court. But

if you have any questions, I will be glad to

ask (sic) them. I do have copies made that I

will give to your clerk of the proposed change.

Oh, and may I add this? In Rule 13,

we used too many "ands" and not "ors." For an

example, what I would like to see the Court

additionally do is take out all of these "ands."

In other words, it’s not -- if it’s groundless,

quote, "and" brought for the purpose of delay,

if it’s groundless, that’s offensive to the

rule. If it’s brought for the purpose of delay,

that’s offensive to the rule. And so it

shouldn’t be groundless "and for"; it just
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should be groundless "or for" harassment.

You know,,you gentlemen, I’m sure

some of you have been on the trial benches. You

see these lawyers get at each other’s throats

all the time, and they just -- they go berserk,

bonkers. You know, they just fight each other

and they end up and the Court gets in the

middle. And certified questions: "Don’t answer

that question." And it’s a good -- a real good

question. They certify it, taking up my time.

If -- if -- you know, what a first-grade law

student -- a first-year law student would know

better.

And the trial courts need some help

in order to cure these things and to stop the

clutter of these -- of our dockets and to go on

with meaningful lawsuits and not frivolous

motions and lawsuits made for the purpose of

harassment.

JUSTICE DOGGETT: You are going to

leave us a copy of your --

JUDGE JONES: Yes, sir. Anybody

have any questions?

JUSTICE GONZALEZ: Judge Jones,

perhaps an observation: I agree wholeheartedly

ANNA RENKEN & ASSOCIATES
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1 with you that we need to arm the trial court

2 with rules that have teeth in them, but I don't

3 think you want to leave the impression here

4 today that most lawsuits that are filed in your

5 court are of this nature.

6 JUDGE JONES: Oh, heavens, no,

7 Judge --

8 JUSTICE GONZALEZ: This is an

9 aberration --

10 JUDGE JONES: -- and I hope to know

11 whether you gathered that impression.

12 JUSTICE GONZALEZ: Well, we've got

13 the press here, and I don't want them to

4 i1 th nk --

15 JUDGE JONES: Oh, well, ladies and

16 gentlemen of the press, don't get that notion.

17 JUSTICE GONZALEZ: This is an

18 aberration.

19 JUDGE JONES: Please don't get that

20 impression. Most of them are not that way.

21 It's this handful or so that clutters up the

22 dockets of the court that we're trying to be

23 cabl te o ure.

24 JUSTICE GONZALEZ: Yeah.

25 JUDGE JONES: We're looking for a
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cure mechanism to frivolous lawsuits and claims.

CHIEF JUSTICE PHILLIPS: Judge

Jones, in -- in two sentences or less, how does

your proposal differ from Federal Rule 11?

JUDGE JONES: Not a whole lot; not a

whole lot. It's just a little bit tougher. It

doesn't -- Judge, listen, I’ll admit that --

I'm -- I'm going to circulate my proposed

substitution to you, and I think it's a good

one.

And I think that -- why should a

party offending Rule 13 have any greater right

than a person adjudged of any contemptuous

action? I mean, if the damage is done, it’s

immediately done. And if the trial court finds,

subject to appellate review, that -- that --

that -- that damage was done, that the heart of

the rule had been violated after hearing, why

should that person be allowed to escape because

of some 90-day rule we’ve got in Rule 13 -- or

some escape clause in Rule 13? If he’s done

damage and he’s violated the rule in the process

of doing it, then he should be sanctioned.

JUSTICE COOK: How much of your time

is taken up each week by lawyers on frivolous

ANNA RENKEN & ASSOCIATES



•

C+j

•

Y 1 Tj r- " l. t !-J

J

..

:J

jr



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

motions and matters of the kind you’ve outlined?

JUDGE JONES: Your Honor, I couldn’t

answer that question. That’s -- I mean, I

wouldn’t -- it happens, you know, but I wouldn’t

want to speculate on -- there is a certain

amount of time. I mean, we spend a lot of time

on frivolity.

JUSTICE COOK: I know.

JUDGE JONES: We spend lots of time

on frivolity.

JUSTICE RAY: Some weeks more than

others.

JUDGE JONES: Huh?

JUSTICE RAY: Some weeks more than

others.

JUDGE JONES: Oh, yeah, yeah, yeah.

Good morning, Justice Ray. You’re a little --

you weren’t here the whole time to hear my

pitch.

JUSTICE RAY: I heard it on the

telephone before you got down here.

JUDGE JONES: Oh, did you? That’s

right, I -- I gave it to him before I got here.

JUSTICE RAY: I can’t figure out why

it is you are getting so gray-headed.

ANNA RENKEN & ASSOCIATES
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IN ADMINISTRATIVE SESSION TO CONSIDER

CHANGES PROPOSED IN TEXAS RULES OF COURT

BE IT REMEMBERED that the

above entitled matter came on for hearing on the

30th day of November, 1989, beginning at 9:00

o’clock a.m. in the courtroom of the Supreme

Court of Texas, Supreme Court Building, Austin,

Texas, before the Justices of the Supreme Court

of Texas, and the following proceedings were

reported by JUDITH CAROLYN COX, Certified

Shorthand Reporter in and for the State of

Texas.
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JUDGE JONES: Well, Ava is out --

over here. Look at her. She’s -- she’s --

she’s been -- she’s been -- she’s causing me to

get this way.

Justice Hecht, here are the proposed

copies of the rule that I think -- and it’s

got -- and those have teeth in it. They just

don’t give you an escape clause. it just

says -- and I take out the "ands," put the

"ors." If you file a case for the purpose of

harassing somebody else, you are subject to

sanctions.

If -- you know, gentlemen, if -- if

you-all have any further questions, I know

this -- I don’t want to take up --

JUSTICE SPEARS: I have one

question.

JUDGE JONES: -- an inordinate

amount of time.

JUSTICE SPEARS: I have a question.

JUDGE JONES: You have a question?

JUSTICE SPEARS: Has it been

interpreted under the federal rule, or is it

anywhere in your proposal, as to what you do

with the lawsuits that are filed in an effort to

•
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change the common law or to change an

interpretation of a statutory provision --

JUDGE JONES: Yes --

JUSTICE SPEARS: -- or is that

considered -- that’s considered by some judges

as frivolous and by other judges as legitimate

effort.

JUDGE JONES: Well, in my opinion,

that’s legitimate effort. If -- you know, if it

is filed for the sincere purpose of change

because -- the law is -- is a -- is a -- always

a never-ending change, as we all --

JUSTICE SPEARS: Well, I can foresee

some district judge saying, "Well, this is the

settled law, and you just filed a frivolous

lawsuit and I’m going to hit you."

JUDGE JONES: Well, I can understand

that, and -- and --

JUSTICE SPEARS: How do you protect

against that?

JUDGE JONES: By the language in the

same rule, that a -- that a -- that a legitimate

lawsuit filed to change an existing law is not

violative of the rule. In fact, that’s in there

now, and, in fact, in my proposal also I -- not
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only do I safeguard the parties who may be

accused of offending the rule by appellate

review, you know, the amount of damages claimed

cannot be -- cannot offend the rule; a general

denial cannot offend the rule. But --

JUSTICE SPEARS: Well, I -- I was

specifically referring to your suggestion that

we replace the "ands" in the rule with "ors."

JUDGE JONES: Well, here’s --

JUSTICE SPEARS: That would make it

a little stickier, wouldn’t it?

JUDGE JONES: No. In fact, it gives

it -- it gives it some teeth. If you say

"groundless and for the purpose of delay," that

means that if you want to file it for the

purpose of delay, if it has some merit, even

though it is for delay purposes only, you don’t

offend the rule.

My -- my thinking is this: If you

file a lawsuit or a motion or any other paper

before a court that you know to be groundless,

you know it’s done for harassment purposes, you

know, you know it to be frivolous or you have

filed it without making any kind of reasonable

or diligent inquiry as to the validity of what
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you are doing, that’s slipshod law practice.

And it’s -- also, it’s taking up time of the

courts and cluttering the dockets, just the one

I just -- the example I gave: filing that

third-party action.

I looked at the car dealer and said,

"I’m sorry, sir, that you had to be brought

before the Court. We hope that justice is

better than this, but I can’t do anything for

you."

Now, under my proposal on a tougher,

more teeth than Rule 13, I could have said, "I

can do something for you. I’m going to have

that lawyer that filed that third-party action

before the Court on contemptuous action and see

if I’d gain them both sanctions."

And the people of this state,

Justice Spears, need to be made whole when

they’re damaged by people that do things like

that. You see?

JUSTICE HECHT: Any others --

JUDGE JONES: So I say harassment

means harassment; delay means delay.

JUSTICE HECHT: Any other questions

of Judge Jones?
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Judge, we thank you for coming.

JUDGE JONES: Thank you, sir. I

appreciate the attention of the Court and --

JUSTICE HECHT: Thank you so much.

JUDGE JONES: -- and appreciate it

very much.

JUSTICE HECHT: You bet.

JUDGE JONES: I thank you.

JUSTICE HECHT: Thank you.

Any other comments on Rules 1

through 21b?

JUSTICE DOGGETT: Rule 13 that we

just heard testimony on was not in the committee

recommendation --

JUSTICE HECHT: Yeah.

JUSTICE DOGGETT: -- so if anyone

has a suggestion on a rule covered by this

cluster of numbers as we go along, they can

offer it, even if it’s not --

JUSTICE HECHT: Yes.

JUSTICE DOGGETT: -- anything the

committee is considering.

JUSTICE HECHT: Right. If you -- if

you didn’t hear that, if you have any comment on

any of these rules, whether a change is proposed

ANNA RENKEN & ASSOCIATES
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or not, why, feel free to make it.

DAVID DAVIS,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

MR. DAVIS: Justice Hecht, my name

is David Davis. I’m from Austin. I’m here in

two capacities: one as a -- as a trial lawyer

with primarily a defense practice, and also as a

representative of the Texas Association of

Defense Counsel.

I have just a number of comments on

the rules, and I have provided to the clerk a

copy of our -- of our comments, and there are

several of us that will speak at different times

in writing that summarizes it.

As to Rule 10, the proposed rules

eliminate the provision that simply allows the

filing of a notice to substitute an attorney

when there’s an -- in particular, where the

client consents to the change and a new attorney
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is substituted in.

And we -- it is our feeling that by

doing this, by requiring a motion showing good

cause of situations where there is an agreement,

it is unnecessary involvement by the Court and

eliminates a process that is used fairly

frequently and can be done without any purpose

of hurting anybody in the actual lawsuit.

Now, what I’m talking about is

simply the case where the client decides to

change attorneys and the attorneys make the

decision to comply with that. If there is

problems, there’s other provisions within the

rule that can make certain that such a

substitution does not occasion any delay in the

case. Say if an attorney is willing to take it

upon himself to substitute in and his client is

agreeable to that, and a reasonable notice is

given to all parties and the Court of that

substitution, we feel that -- that provision

should be allowed left in the rules.

CHIEF JUSTICE PHILLIPS: Do you have

language -- if I heard you, what you are saying

is if there is an express written consent of the

client and a statement that it would occasion no

ANNA RENKEN & ASSOCIATES
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delay, then you see no need to have to have a

written motion for good cause.

MR. DAVIS: Right. Essentially,

what --

CHIEF JUSTICE PHILLIPS: But that’s

stronger than the current rule is now, isn’t it?

MR. DAVIS: Well, basically, under

Rule 10, the current item to be --

CHIEF JUSTICE PHILLIPS: The problem

we have now is -- is sometimes the client has no

idea these things are going. I mean, there’s

no -- there’s no protection in the rule to

keep -- for a client to demonstrate to the Court

that they are aware of what’s happening,

particularly the withdrawals.

We have a lot of -- the attorney

loses his client and doesn’t make a very

diligent effort to find the client --

MR. DAVIS: Right.

CHIEF JUSTICE PHILLIPS: -- and the

case just disappears in smoke and there’s nobody

accountable for it.

MR. DAVIS: Chief Justice Phillips,

what we are asking is under the current Rule 10

provision, sub-item (b) in the rules following

ANNA RENKEN & ASSOCIATES
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1 the "or": "upon presentation by such attorney

2 of a notice of substitution designating the

3 name, address, telephone number, and State Bar

4 ... number of the substitute attorney, with the

5 signature of the-attorney to be substituted,and

6 an averment that such substitution has the

7 approval of the client and that the withdrawal

8 is not sought for delay only."

8

9 It would appear to be that there is

10 protection of all of the Court and the parties

11 through that. If it’s abused by an attorney,

12 then, you know, perhaps that could be -- if --

13 if there would be a requirement, not only an

14 averment that the client has agreed to it, but a

15 provision that the -- the notice also include

16 the signed consent of the client, that would

17 satisfy the requirement of assuring that the

18 client did consent to this. When--

19 CHIEF JUSTICE PHILLIPS: Your

20 problem is having to bring a motion before the

21 Court which would --

22 MR. DAVIS: Right.

23 CHIEF JUSTICE PHILLIPS: -- lead to

24 some delay --

25 MR. DAVIS: You just have to do it,
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and it auto -- automatically has a delay with

that.

As to Rule 13, I won’t repeat Judge

Jones’ comments except to indicate that at the

time we speak also about Rule 87, that I believe

that -- that a stronger Rule 11 -- I mean a

stronger Rule 13, perhaps based upon some

provision similar to Federal Rule 11, would

provide some mechanism whereby a party in a

venue hearing where a cause of action is taken

as true without any requirement of a prima facie

showing, but should it be later determined that

the cause of action was frivolous, then under a

strengthened Rule 13, there would be some remedy

other than simply by an appeal. But I won’t

make any more comments on Rule 13 except to the

extent of indicating we do believe it should be

stronger.

Under Rule 21a, I do want to comment

about the telephonic document transfer that we

typically refer to as "fax."

The problems that we perceive are

two: One is that fax provides no inherent

verification of receipt, which makes it more

analogous to a first-class letter. It’s not, I
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don’t believe, technically analogous to

certified, registered mail delivered by an

attorney or his agent, or use of a courier. In

each one of those situations, there is a

provision whereby we see as verified.

This could be corrected simply by

requiring that if faxes are used to provide,

that the party faxing the document has some

obligation to provide a mechanism for obtaining

receipt of that document, even if it includes --

simply includes a separate sheet that needs to

be acknowledged and then faxed back to the

faxing party to show some indication that the

document was received by the party to whom it is

directed. Without that, then the Court will be

involved again in disputes as to whether

documents that were allegedly faxed were

actually received by the party to whom the

document was faxed.

The second problem that we perceive

is that there still is no reasonably accepted

period of delivery for faxes, unlike every other

method of delivery of any of these notices,

which are all generally limited to some type of

normal business hour. Fax machines, unless a
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firm sets its own on and off times for the fax

machine, can receive documents 24 hours a day.

I know the rules have been changed

to allow inclusion -- or the exclusion of

Saturdays, Sundays, and holidays from notice

provisions, but still that doesn’t address the

problem, for example, with depositions where it

is reasonable notice, or in some of the other

provisions for so-called reasonable notice, when

the document is faxed to the recipient party

after normal business hours on a Friday or

before a holiday, and then shows up when the

attorney returns to his office on the normal

business hour, finds the fax that came in two to

three days before, and has very short notice

within which to respond.

There is a remedy by going to Court,

of course, and asking for some kind of relief

through a motion to protect, or for something of

that nature, but I think that unnecessarily

involves the Court.

I think, again, if you simply

provide that where a fax is used, that it is to

be -- any delivery by fax can only be

accomplished to the extent that it is initiated
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within a period of time, say,’8:00 a.m. to 6:00

p.m. of customary business hours, of customary

business days, or something of that nature. But

there is no limit at this time as to that. And

perhaps, if a party chooses not to do that, to

deliver it during these customary business

hours, then it should be presumed to be untimely

if an issue arises as to whether the fax was

sent. That is all I have as to that particular

rule.

JUSTICE HECHT: Any questions of Mr.

Davis on these rules?

Thank you.

MR. DAVIS: Thank you, Judge.

JUSTICE HECHT: Any other comments

on Texas Rules of Civil Procedure 1 through 21b?

All right. We’ll move to the next block of

rules --

MR. STORIE: Excuse me, Your Honor;

I just -- very briefly, if I may.

JUSTICE HECHT: Yes.
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GENE STORIE,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

MR. STORIE: I’m Gene Storie. I’m

here on my own. I’m an assistant attorney

general, and I have a very brief comment about

Rule 21a. It seems rather minor in view of some

of the others we’ve heard, but I wonder why we,

don’t include the courier delivery in the

three-day rule. That is, if we are going to

make allowance to give the three extra days for

mail, it seems to me we ought to do the same

with a courier. Because as I read the rule now,

you could send it off, say, by Federal Express,

if your due date is a Thursday, and you would be

late if it arrived on Friday, whereas you could

mail it on Thursday and be timely if the

materials were received on a Monday.

JUSTICE HECHT: Some proposal in the

correspondence that we received is to not extend

the three-day rule to either that sort of
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delivery or fax delivery. But you think it

ought to be the other way?

MR. STORIE: I just -- I guess I

don’t understand why it should be treated

differently, because it seems to me a lot of

people do business that way, and if the

objective is to set a deadline so the materials

are received timely, then it seems to me that

something that’s going to come to a person on

Friday should be timely, as timely as something

that’s going to typically come to them on

Monday. That’s all I have.

JUSTICE HECHT: Any questions of Mr.

Storie?

Did you fill out one of these slips,

Mr. Storie?

MR. STORIE: No, I haven’t.

JUSTICE HECHT: Would you do that

before you leave, sir, please?

MR. STORIE: I will, sir. Thank

you.

JUSTICE HECHT: Thank you.

All right. We’ll move to the next

block of rules, if there are no other comments

on that block.
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Rules 22 through 100 -- 22 through

100, but omitting -- we’ll save the court

sealing proposed rule, which I think is proposed

Rule 76a, till we finish these other rules, so

we will pass on that one for now. But any

other -- other Rules of Civil Procedure 22

through 100?

Yes, sir, Professor.

PROFESSOR PATRICK HAZEL,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

PROFESSOR HAZEL: Members of the

Court, I’m Patrick Hazel from Austin, Texas, and

I’m here, I suppose, only representing myself,

or nobody, if that would turn out to be.

I would like to speak -- I sent a

letter, and the one that -- to Justice Hecht.

The one I would speak to at this moment is

87 (5), the venue provision that, I think, has

been misinterpreted by a couple of Courts of

ANNA RENKEN & ASSOCIATES
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Appeals. And I think that it was not the

intention of this Court -- or if it was, I think

it should be changed -- that once a trial on the

merits has been heard or is in process, that the

trial court can no longer reconsider what was

done during a venue hearing. At the venue

hearing, the trial court can only rule on

affidavits and pleadings that are before the

trial court.

The appellate court is mandated by

statute to consider the entire record including

the trial on the merits. Now, because of Rule

87 (5) -- and, also, the latest case used that

statute as well -- at least two courts have said

the trial court has no power. Even if the trial

on the merits shows conclusively that what was

decided during the venue hearing on affidavits

now is shown to be wrong, the trial court must

proceed with the entire trial, let it go up on

appeal, and then the appellate court says

there’s no -- no such thing as harmless error,

so we have to reverse it. There are some other

problems in that area that don’t really pertain

here, but....

I simply would ask the Court for two

ANNA RENKEN & ASSOCIATES
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things that I mentioned in the letter. First,

to retitle number 5. It’s called now, "No

Rehearing." I don’t think the body of Rule

87 (5) talks about’that. It really talks about

no new motions to be heard. But by calling it

"No Rehearing," it sounds like you are saying we

can’t -- the trial court has no power, no

jurisdiction to reconsider. I would simply call

it "Hearing New Motions," and then the body of

the thing talks about you can’t hear new

motions. And then I would add the -- the

additional phrase: "The trial court shall

reconsider, in light of the trial on the merits,

motions already ruled on when brought to its

attention."

I think this does two things.

It, first of all, lets us -- the trial court

know you have the authority to reconsider in

light of the trial on the merits, and you shall

do that if it’s brought to your attention. And

I think that will also add another factor; and

that is, if a party wants to complain about this

on appeal and has not brought it to the trial

court’s attention so we could have saved all

that appeal time, and everything, then they have
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waived it.

JUSTICE HECHT: Any questions of

Professor Hazel?

Thank you, professor.

Any other comments to Rules 22

through 100?

BILL WADE,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

MR. WADE: Justice Hecht, my name is

Bill Wade, and I’m from Lubbock, Texas, and I do

trial work and I’m here as a representative of

the Texas Association of Defense Counsel.

And I would like to join in some of

the comments that Professor Hazel has made. I

think that is certainly some valid observations.

I am concerned, and we are concerned, about the

proposed change to Rule 87 requiring -- or not

allowing any issue to be made of a cause of

action.

•
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Our concern about this is a

situation where you could have forum shopping,

and you could have multiple defendants, and

several of these defendants are held by the

allegations against the resident defendant, but

they cannot raise the issue of proper joinder

unless they are able to raise the issue of

the -- of the validity of the cause of action

that the plaintiff has against the resident

defendant. And without being able to do that,

of course, then, they are -- they are hung in

that situation and -- and their venue is --

their venue challege is really of no merit.

And we feel that this would

certainly not be fair to those defendants, and I

think that is probably the situation that I

think of that’s most glaring, is there would be

no way to raise the issue of proper joinder.

CHIEF JUSTICE PHILLIPS: Are you for

no change in --

MR. WADE: Well, apparently, there’s

some --

CHIEF JUSTICE PHILLIPS:

or --

MR. WADE: Excuse me, Judge. I’m
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sorry to interrupt.

Apparently, there is some question

about whether or not what the law is in that

area, whether or not you can challenge the

existence of a valid cause of action against the

resident defendant, but I don’t think this is

the way to solve that -- that issue. This

certainly would put that issue to bed, but it

would also -- when it does that, there would be

some victims along the way, and that is our

objection to the proposed change.

JUSTICE HECHT: Mr. Wade, you have

not written us on this change, I don’t

believe.

MR. WADE: I have joined with Mr.

Davis in -- in the written presentation to the

Court --

JUSTICE HECHT: All right.

MR. WADE: -- which has been filed

with the clerk.

JUSTICE HECHT: Any other questions

of Mr. Wade on this subject?

MR. WADE: Thank you, Your Honor.

JUSTICE HECHT: Other comments to

Rules 22 through 100?

3404 GUADALUPE �AUSTIN,TEXAS 78705�512/452-0009
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MR. DAVIS: Justice Hecht, under

Rule 63 --

UNIDENTIFIED VOICE: Name?

MR. DAVIS: I’m sorry. David Davis.

DAVID DAVIS,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

MR. DAVIS: Under Rule 63, the --

the rule has been amended to include responses

as being required to be filed no later than

within -- or outside of the seven days of trial.

The problem that -- I understand

that one of the reasons perhaps this has been

done is to avoid an apparent loophole in the

rules involving filing supplemental pleadings

that don’t appear to be covered by the current

Rule 63.

But with the change that’s imposed

by the proposed rule, a respondent, whether it

be a plaintiff in some circumstances responding

ANNA RENKEN & ASSOCIATES
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to an affirmative defense, or perhaps the

defendant in responding to an affirmative -- a

pleading by the plaintiff, if the pleading is

filed at the last possible moment, then the

respondent has no way to file a response to

that -- to any specific changes, but through

going before the Court.

Currently, you can respond to a new

allegation, whether it be an affirmative

defense, perhaps, by a plaintiff where the

plaintiff responds, or a new cause of action or

a change in the cause of action by the

defendant.

And I would simply request that some

mechanism be provided that doesn’t require the

party to go before the Court to file a response

to a new pleading. Perhaps a period of three

days from -- at that stage to respond, or

something of that nature.

I may be not making myself clear.

Currently, if somebody files an amended petition

or amended answer that raises something new --

JUSTICE HECHT: Eight days before

trial --

MR. DAVIS: -- eight days before
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trial --

JUSTICE HECHT: -- then you are

concerned that they can’t get a response in on

time?

MR. DAVIS: Right. And when you are

simply responding, not raising any other new

issues.

JUSTICE HECHT: All right. Any

other questions of Mr. Davis on this subject?

MR. DAVIS: Thank you, Justice.

JUSTICE HECHT: Other comments to 22

through 100? All right. We will move, then, to

Rules 103 through 165a. Any comments on Rules

103 to 165a?

JUSTICE GONZALEZ: Mr. Hecht, aren’t

you going to take the sealing of the court

records next?

JUSTICE HECHT: No, we’re going to

save it for the last.

JUSTICE GONZALEZ: Oh.

MR. BAILEY: How are you?

JUSTICE HECHT: Fine.
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BILL BAILEY,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

MR. BAILEY: My name is Bill Bailey.

I’m from Harris County, Pasadena. I’m here

representing the Justices of the Peace and

Constables Association of Texas.

On Rule 103, we would propose

returning to language similar to the original

Rule 103 prior to its being changed. "Who May

Serve" the citation, leaving it to officers of

the Court, the sheriffs and the constables, or

other person authorized by law, changing that

section to "upon a written motion to the Court

showing good cause as to why." We will be

addressing other changes a little later on in

the proposed changes that would go hand in hand,

but while we had Rule 103, we wanted to make our

position known on that, as well.

JUSTICE GONZALEZ: Mr. Bailey, there

is a growing industry of private process
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servers --

MR. BAILEY: Yes, sir.

JUSTICE GONZALEZ: -- that are

competing with the constables, obviously, for

this business. Are there some problems with

that other than competition?

MR. BAILEY: Well, that’s a

many-faceted question, Your Honor. Obviously

and clearly, it is. We don’t think that --

we -- we’re -- we’re for privatization whenever

privatization serves the public good.

A peace officer and an officer of

the Court serves process and has as his goal

good service and not a profit. The counties

receive the money, and goes to pay salaries and

the cost of doing county government. It is not

a profit center. We don’t think it should be a

profit center.

We have seen cases where a $35

citation, because someone’s -- and when we serve

a citation it’s 35 if we go by and catch him on

the first attempt or it’s the twentieth attempt.

We have seen cases in private process where the

cost has gone much higher. Who -- who bears

that cost? Obviously, it’s the defendant,



C .4

J

•

•

v

rr

T r

J

n 1 ,

c r:



55

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

which -- we don’t think it’s a good rule.

JUSTICE GONZALEZ: The complaint was

that many attorneys have difficulty in getting

their civil process served by the constable.

Very little effort is made, and they had to

resort to private process servers because the

private process servers guarantee that it will

be served.

MR. BAILEY: I have no problem with

that, sir. And under -- and under written

motion, that -- that was certainly available to

where -- the cases where they couldn’t,get

service from the officers of the court, yes,

sir. I have no problem with that.

But wholesale, it is not the case

that you can’t get good service. My office

served 91 percent of the process through October

of this year. There is a profit motive there,

and profits -- I’m not -- I’m -- I’m for the

American way. I’m for profits, but not in

government, and not with -- not with papers of

the court.

Now, let’s be honest. There’s money

in them there papers, and -- and a paper that’s

a $35 paper -- you men are all lawyers, and I’m

ANNA RENKEN & ASSOCIATES



p .s

•

„

•

3

•

•



11

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

56

just a little old country constable from the

east end of Harris County in the poverty pocket

over there. I’m not telling you anything you

don’t know. It’s -- it’s a matter of fairness

and who do you trust.

JUSTICE DOGGETT: You said you had,

I gather, comments on some other rules, but do

they all center on this problem of private

process servers?

MR. BAILEY: Well, it’s not -- I

don’t want to just say it’s private process

servers. That is a big part of it, yes, sir,

but we -- first of all, Justice Doggett, in

practice, how many people that are.getting this

private process -- or let’s just say�-- and

we’re going to speak to 536, in the justice

courts where the rules will be relaxed where

anybody can serve without motion. How many of

those are actually going to be unbiased and

not -- not have some interest in it? That’s

open to speculation.

We know that an officer of the

Court, a sworn officer of the law, is -- is

going to be trustworthy. His sworn oath -- he

has got a constitutional oath he’s taken, and we

ANNA RENKEN & ASSOCIATES
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feel that the public is certainly better served

by having these kind of people handle their,

papers. It’s worked in the past.

And, Justice Gonzalez, I’ll admit

there’s been problems, and we’re addressing

those problems now. Through this Court we have

received -- through the Justice of the Peace and

Constables Association, the Justice Court

Training Center, we’re -- we’re -- we’re

training great numbers of constables and

deputies all across Texas for the first time.

And, you know, we’ve been to the moon and back

and we’ve never had a school for newly elected

constables until this year, under a grant from

the Governor’s office. We had a -- a 40-hour

school for newly elected constables.

We’re making great strides, and it’s

being done through education, but it’s being

done through officers of the Court, and it’s not

being done with a profit motive in mind.

Certainly, Texas has seen enough profit motives

in the dispensing of justice, and I’ll just stop

my comments there.

JUSTICE HECHT: Any other questions?

MR. BAILEY: Thank you very much,

ANNA RENKEN & ASSOCIATES
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sir.

JUSTICE HECHT: Thank you, sir.

Other comments to Rules 103 through

165a?

Yes, sir.

GASTON BROYLES,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

MR. BROYLES: My name is Gaston

Broyles from Corpus Christi, and I am here

representing myself; and I am also a member of

Mr. Davis’s ad hoc committee from the Texas

Association of Defense Counsel, and consequently

my comments are contained in the letter that Mr.

Davis delivered to the clerk this morning.

We are concerned with that provision

of Rule 120a contained in paragraph two of part

three wherein it appears that the opposing party

to a 120a motion is going to be allowed a second

opportunity, if he did not make it the first
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time, whereas the moving party is not. This is

an opportunity to go back and try again, in

addition to the current rules that allow for

discretion on the part of the trial court to

grant continuances prior to a hearing.

The way the proposed rule currently

reads, it appears that if an opposing party is

not able to adequately oppose the motion

through the affidavits the first go-round, or

during the hearing, that the Court may order a

continuance to allow him to try again. And such

an opportunity is not afforded to the movant,

and we did not think that was particularly

appropriate.

JUSTICE HECHT: Specifically, what

language are you referring to, Mr. Broyles?

MR. BROYLES: The language which

reads as follows in Rule 120a, part three,

paragraph two: "Should it appear from the

affidavits of a party opposing the motion that

he cannot for reasons stated present by

affidavit facts essential to justify his

opposition, the Court may order a continuance to

permit affidavits to be obtained or depositions

to be taken or discovery to be had or may make

ANNA RENKEN & ASSOCIATES
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such other order as is just."

CHIEF JUSTICE PHILLIPS: Mr.

Broyles, that language tracts Rule 166a (f)

almost to a tee. Have you had any problems on

summary judgments with a movant -- I mean, any

time a movant decides they are not ready on a

summary judgment, you can file a second motion

for summary judgment. Is there anything in the

rule that prevents a second attempt of a special

appearance?

MR. BROYLES: Not a second attempt,

necessarily --

CHIEF JUSTICE PHILLIPS: I mean, the

movant controls when they are ready to -- to go

forward --

MR. BROYLES: Correct.

CHIEF JUSTICE PHILLIPS: -- with a

special appearance or a summary judgment,

and --

MR. BROYLES: The movant gets to set

the hearing, yes.

CHIEF JUSTICE PHILLIPS: And the

respondent is on a short -- has to respond to

that on a shorter time frame. And secondly, is

there anything that prohibits the movant, if
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materially different evidence appears, from

making a second motion, just as there are second

motions for summary judgment if a movant fails

the first time but -- but acquires new

information?

MR. BROYLES: On juris --

CHIEF JUSTICE PHILLIPS: Yes.

MR. BROYES: No, Your Honor.

JUSTICE HECHT: Your problem is that

the hearing might get underway and look bad for

a party and then they want to regroup

midhearing?

MR. BROYLES: Precisely. That --

that’s --

JUSTICE HECHT: You see the -- one

of the other concerns of the change is that a

hearing would be set on affidavit, and another

responding party would say, "Wait a minute.

These affidavits aren’t going to do it. We’ve

got to take this fellow’s deposition and show

that he’s not telling the truth in these

affidavits." You don’t have any problem with

that?

MR. BROYLES: No, Your Honor. And

that -- in fact, a continuance before a hearing
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could be granted. And I think that this

addresses Justice Phillips’ problem, too.

Or my problem there is that I don’t

necessarily want the opposing party to be able

to go to a hearing, all -- get all the way up

there without having moved for a continuance.

If they are not ready, they can move to continue

the hearing, either move to continue the hearing

on a summary judgment or move to continue a

hearing on the 120a motion. But my problem is

getting there, seeing what the truth is,

deciding at that point that they are not ready,

and then going out and trying again.

CHIEF JUSTICE PHILLIPS: Well, I

don’t see anything in 120a that limits it to

the time of the hearing; nor is there anything

that obliges the trial judge to grant such a

request.

MR. BROYLES: He is not obliged to

grant such a request; that’s correct. It just

allows for the continuance at the time.

JUSTICE HECHT: Other questions of

Mr. Broyles?

Thank you very much.
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JUSTICE HECHT: Other comments on

103 through 165a? All right. We will take up,

1\

next, Rules 166 through 166a, those two rules;

166 and 166a.

BILL WADE,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

MR. WADE: May it please the Court,

I’m Bill Wade, again, who earlier talked about

the venue. I am here representing the Texas

Association of Defense Counsel, and also myself

as a trial practitioner.

It -- it would appear to us, and to

me personally, that if the Court is working and

laboring to reduce the cost of litigation and

to streamline litigation, that to put on the

trial bench and the trial bar the requirement of

a free trial order, much like we have in federal

court, seems to be counterproductive.

I think the trial judges now have

ANNA RENKEN & ASSOCIATES
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the ample authority that they need to, in

appropriate cases, request and get a pre-trial

order put together which would take care and

encompass most of the things mentioned here in

the proposed rule without the necessity of it

being codified as it is here.

If I -- and I may -- there are

certainly other people here better qualified to

speak on this, and -- but if I read the language

in the first sentence, it says, "In any action,

the Court may in its discretion, or on request

of any party."

It would appear to me that by

including that, then a party can force a

pre-trial order in a case which the case may not

merit it, and I think this cuts on both sides of

the docket, that the cost of litigation would

increase terrifically in the state court if we

were required to have pre-trial orders and go

through the pre-trial procedure that’s set out

here.

CHIEF JUSTICE PHILLIPS: You -- you

don’t have any problem with -- right now our

rule indicates some things that can be done in a

pre-trial order, and it’s obviously incomplete;
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that is, stipulations. So your problem isn’t

really fleshing out more what a pre-trial order

could contain. It’s ambi -- it doesn’t even

appear to be ambiguous, does it? It’s the

language in the first sentence that --

MR. WADE: That -- that really

bothers me, and that could be, I think, abused

by either side of the docket.

And we obviously know that there’s

some cases in the district court -- and I handle

quite a few of them -- that can’t bear the

expense of this sort of time and effort spent on

both sides of -- of the case.

JUSTICE HECHT: You do not want one

party to be able to force another party to

prepare a pre-trial order --

MR. WADE: That’s correct, Your

Honor. I would prefer to leave that to the

discretion of the Court in an appropriate case

where that can aid in the disposition of the --

of the matter.

JUSTICE HECHT: All right. Thank

you.

MR. WADE: Thank you.

UNIDENTIFIED VOICE: Thank you.
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JUSTICE HECHT: Other comments on

166 and 166a? All right. Then we’ll move to

the’discovery rules, 166b through 215; 166b

through 215.

DIANE SHAW,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

MS. SHAW: My name is Diane Shaw.

I’m from Dallas, Texas. I’m here as a trial

attorney and a representative of the Texas

Association of Defense Counsel.

We had two comments on 166b, and the

initial one, starting with Section 4,

"Presentation of Objections," only one statement

with regard to the seven-day requirement of the

affidavits.

We believe this may work as a

situation representing some traps for the

parties, because many times, as you know, it’s

difficult enough to get everything in order --

ANNA RENKEN & ASSOCIATES
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your evidence, affidavits, and so forth -- prior

to the hearing. But more importantly, the

attorneys, as a practical matter, are working

out negotiations during this seven-day period to

see what they can come to an agreement on: "Do

we really need this hearing?" "Well, perhaps if

I can get you this, then we don’t need to

proceed on the hearing," or, "I’ll give you two

of these, so we only need to go on one matter

toward the hearing." There’s --

CHIEF JUSTICE PHILLIPS: What

specific part of the rule are you referring to?

MS. SHAW: 166b (4), "Presentation

of Objections"

CHIEF JUSTICE PHILLIPS: Okay.

Thank you.

MS. SHAW: -- where it has a

seven-day requirement for the affidavits. Many

times the attorneys are working on the

negotiations during this seven-day period, and

if they are working on the negotiations during

this period, they are not considering the

affidavit, hoping that we may not even need the

hearing. Then two days before the hearing,

things may fall through; you don’t have your
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affidavit. And it seems to work as somewhat of

a trap.

Alternatively, it may well chill the

effect of the negotiations prior to the hearing

because of the need for the affidavit or the

evidence to be submitted in that seven-day

period prior to the hearing. And that’s all I

have to say about that particular rule.

JUSTICE HECHT: And then you have a

comment on 7, Section 7?

MS. SHAW: That’s right, 166b,

Section 7. We would propose that the

certificate of conference, instead of it being

worded "all discovery motions," if we could

interject "all requests for hearings on

discovery motions." It seems that the effect of

having the certificate of conference on all

discovery motions when it pertains to protective

orders actually minimizes the 30 days that one

has to respond to interrogatories, requests for

production, and the like.

Many times, as a practical matter,

you’re -- you’re getting your objections and

answers in on the thirtieth day for the

interrogatories, and you file the motion for
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protective order along with the objections, as

is now required. Therefore, if you have to have

a certificate of conference, conferring prior to

that time, it does minimize what has always been

the 30-day requirement.

And, really, the purpose of this is

to make sure that the attorneys have tried to

work things out before they waste the Court’s

time at a hearing, or the attorneys’ time.

So if that language could be

interjected that the certificate of conference

only be necessitated in the instance where a

hearing is requested, that would solve that

problem.

JUSTICE HECHT: Questions of Ms.

Shaw?

JUSTICE RAY: Have you submitted the

proposed language that you would like for us to

use?

MS. SHAW: Yes. Yes, we have.

Thank you.

JUSTICE HECHT: Other comments on

the discovery rules, 166b to 215?

•



â • ^� r

, r

•

• . ^..... .^\

^+ r



70

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

GASTON BROYLES,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

MR. BROYLES: Gaston Broyles again,

from Corpus Christi. I’m a trial attorney and

I’m a representative of the Texas Association of

Defense Counsel.

We have a problem with the proposed

changes to Rule 169, "Request for Admission,"

specifically that portion of the change that

allows for the service of a request for

admissions on a defendant before that defendant

has had an opportunity to hire an attorney.

It appears that this change may very

well result in a trap for an unwary,

unsophisticated defendant who does not

understand the importance of a request for

admissions if those requests accompany the

petition and citation.

It appears that it would be possible

for a plaintiff’s attorney to include requests

for admissions that essentially prove up damages
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enough that in the event of a default he would

be able to prove up liability and damages

without anything further than admissions that

went unresponded to when they arrived along with

the petition. The same opportunity is not

afforded the defendant, as plaintiff necessarily

goes first.

I do not see that there are any

benefits to this change. We would much prefer

to have requests for admissions sent to a party

after that party has had an opportunity to

employ the services of an attorney who

understands the significance of requests for

admissions and what may occur if those

admissions are not responded to adequately or in

a timely fashion.

JUSTICE GONZALEZ: What specific

language are you referring to?

MR. BROYLES: The language at the

very beginning that states: "At any time after

commencement of the action, a party may serve

upon any other party a written request for the

admission," as opposed to the language that

states that they may be sent after a defendant

has made an appearance in the cause or the time
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thereafter has elapsed.

So I am simply opposed to sending

out requests for admissions along with the

petition and citation, as is currently possible

with interrogatories and requests for

production.

CHIEF JUSTICE PHILLIPS: You see

admissions as really being in a different

category because of their binding --

MR. BROYLES: I absolutely see

admissions being in a different category because

of the binding effect, yes, sir.

JUSTICE HECHT: Other questions?

Thank you.

JUSTICE RAY: You recommend it be

done after answer date?

THE WITNESS: Yes, sir.

JUSTICE HECHT: Thank you, Mr.

Broyles.

Other comments? Professor? All

right.

MR. DAVIS: Justice Hecht?

JUSTICE HECHT: You have to be

quicker on the draw.
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DAVID DAVIS,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

MR. DAVIS: David Davis.

JUSTICE HECHT: Yes, sir.

MR. DAVIS: And I believe this is

probably my last comment.

We do, by our presence, want to

indicate also that we -- we really

wholeheartedly endorse the bulk of everything

that’s being done here, and we feel it’s --

it’s -- it’s a very good way of correcting a lot

of problems we’re all having to deal with.

As to Rule 167, it’s more of an

inquiry than a -- and a comment as to why the

need for Texas licensure for psychologists. The

proposed rule by an addition at the very end of

the rule sets out: "For the purpose of this

rule, a psychologist is a psychologist licensed

by the State of Texas."

No similar requirement is for

physicians, and I can’t for the life of me

ANNA RENKEN & ASSOCIATES



•
• •

•

• • 3

.. ,.

.

•

�



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

74

decide why there is a distinction being made for

psychologists, as opposed to physicians, in

this -- in this situation.

JUSTICE HECHT: The reason is that

"physician" carries the connotation of

licensure, whereas "psychologist" does not

have -- does not carry that distinction by

itself. You wouldn’t think this would happen.

But it might just add, "Anybody’s Name,

Psychologist," and how would that qualify them

to conduct a compulsory mental examination?

MR. DAVIS: One -- we -- we

discussed that possibility, and we felt like

that perhaps if the rule provided a psychologist

as a psychologist licensed by the State of

Texas, or otherwise eligible for reciprocity,

licensure by reciprocity by Texas, some

mechanism whereby a truly licensed psychologist

from another state who would otherwise satisfy

the requirements in Texas, that that same

individual could be used in a -- for

independent --

JUSTICE SPEARS: How would we be

able to determine that? We’ve had similar

questions in other fields about when someone is

3404 GUADALUPE �AUSTIN,TEXAS 78705�512/452-0009
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licensed in another state. Does that

automatically give them comity in Texas to

practice their trade, or testify, or something?

MR. DAVIS: Your Honor --

JUSTICE SPEARS: We don’t -- have no

idea what the other states’ standards are.

MR. DAVIS: There -- there --

JUSTICE SPEARS: I’m thinking of the

bar exam, for example.

MR. DAVIS: Yes, Your Honor. There

are mechanisms in place in each of the licensing

boards, to my knowledge, that set out the

requirements very specifically under the rules

for reciprosity, and perhaps there should be

some need -- or the party proposing an

individual who is not licensed in Texas would

have to have the burden of establishing it if

such, you know, situation were questioned. it

seems like there is a mechanism in place by

those agencies to determine.

In fact, you know, licensed

psychologists from outside of Texas routinely

come into the state to provide continuing

education to Texas psychologists, and it seems

like some of those individuals ought to be able
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to, through some mechanism, be utilized in these

situations.

JUSTICE HECHT: All right. Are you

in favor of the addition of psychologists to the

rule?

MR. DAVIS: Yes. Favor the

addition, but with some broadening of it.

JUSTICE HECHT: All right. Thank

you.

Does the Court want to take a

recess, or --

CHIEF JUSTICE PHILLIPS: The Court’s

trying to find out if there’s coffee available.

JUSTICE HECHT: Oh.

JUSTICE GONZALEZ: Well, in the

meantime we can proceed till we find out.

JUSTICE HECHT: All right.

JUSTICE GONZALEZ: Hazel has --

JUSTICE HECHT: Professor Hazel?

PROFESSOR HAZEL: I’ll be very

JUSTICE HECHT: We’ll keep going.

UNIDENTIFIED VOICE: We ordinarily

don’t break till 10:30.
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PROFESSOR PATRICK HAZEL,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

PROFESSOR HAZEL: I’m the same

Patrick Hazel that was here before, representing

the same people.

Rule 168, I believe, still has a

slight glitch in it. You have made very

specific, with respect to Rule 167, that

requests for production and responses to

requests for production are not to be filed and

the recipient is to keep -- keep the original.

I simply think that ought to be made clear with

respect to interrogatories in Rule 168, as well.

All you did with 168 in the ’88

amendments was drop the language that said a

copy was to be filed with the clerk, so that’s

just not there. But it doesn’t say what is to

happen with them. I don’t think there is any

real question among lawyers now that they are

not to be filed, and that sort of thing. I

simply say: Why not take almost the same
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language from 167 and add it to 168 so that it’s

also clear, and that the Court may order them to

be filed for good cause shown so that the Court

has the same power with respect to 168 as 167.

I have supplied that language for the Court in a

letter to Justice Hecht.

The only other thing that is even

more minor than that: With respect to 166b you

have rewritten the "Presentation" -- Section

4 -- "Presentation of Objections," and you have

added something there that says: "Either an

objection or a motion for protective order made

by a party to discovery ...." You just added

the "protective order" in there, and that makes

good sense.

You also brought over from 168 into

166b the provision about late filing of

objections, that they are waived. And it states

that "After the date on which answers are to be

served, objections are waived unless an

extension of time has been obtained .... Well,

as I say, this may be very, very minor, but

somebody is going to pick it up and say, "Well,

they didn’t say the motions for protective order

are waived, though," and they have included
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motions for protective order.

All I’m saying is probably all that

would need to be done is enforce -- say, "Either

an objection or a motion for protective order

timely made shall preserve the objection," and

that may save you ever having to have to decide

that on appeal.

Thank you.

JUSTICE HECHT: Thank you,

Professor.

Other comments to 166b through 215?

CHIEF JUSTICE PHILLIPS: Let’s

proceed until --

JUSTICE HECHT: All right.

CHIEF JUSTICE PHILLIPS: -- we see

that we’re estopped.

JUSTICE HECHT: All right. The next

area of rules that we’ll take up, then, is Rules

216 through 295; 216 through 295.
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GASTON BROYLES,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

MR. BROYLES: My name is Gaston

Broyles from Corpus Christi, again representing

myself as a trial attorney and the Texas

Association of Defense Counsel, and this will be

my last -- my last appearance.

I really had more of a question

about the change in Rule 216, and the inquiry is

basically whether this change in the rule will

allow for actually less uniformity rather than

greater uniformity in terms of jury fees.

By -- by the addition of the

language "Unless otherwise provided by law," is

it now going to be incumbent upon trial

attorneys who practice in more than one county

to find out in -- in the future what that

particular county’s jury fee is going to be?

JUSTICE HECHT: Unfortunately, the

answer to that question is yes. The Legislature

ANNA RENKEN & ASSOCIATES



•

•

It a C: rr

H

- 1.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

81

has answered that by changing the jury fee in

Texas Government Code, Section 51.604.

MR. BROYLES: All right. We’ll look

that up.

JUSTICE HECHT: In a certain area --

I’ve forgotten what -- where that was, Luke.

UNIDENTIFIED VOICE: Oh, it’s Harris

County.

MR. BROYLES: Harris County.

It’s -- the population is over -- over two

million.

MR. SOULES: To support their ADR.

MR.-BROYLES: Pardon me?

MR. SOULES: It would support their

MR. BROYLES: Okay. It’s for

populations over -- over two million, I believe,

is how it is. Is this going to -- so this was

just in there to make that consistent so the

people would look for -- Harris County?

JUSTICE HECHT: So that they

wouldn’t look at Rule 216 and say, "Well, thank

goodness, that’s all we have to pay is $10," and

then send the money in to Harris County and find

out that they have not properly demanded a jury
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because they have not paid the proper fees.

MR. BROYLES: Is it anticipated that

other counties will have similar changes so that

counties between 399,000 and 420,000 will have

their own jury fee set?

JUSTICE HECHT: I doubt it. I-- I

certainly hope not, but --

JUSTICE MAUZY: If we can get 76

votes in the House and 16 in the Senate, you

bet.

MR. BROYLES: Thank you.

JUSTICE HECHT: Other comments on

216 to 2 -- whatever I said -- 95?

Yes, sir.

LOUIS MULDROW,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

PROFESSOR MULDROW: My name is

Muldrow. I teach at Baylor Law School, advanced

procedure and the practice before the courts.
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My comments relate to the proposed

changes in Rules 217 through 279, and my

comments relate only to the charge, and

specifically to permitting preservation of error

based solely on objections, dispensing with the

necessity of requests.

I -- I think that dispensing with

requests and allowing preservation of error on

the basis of objections alone simplifies the

task of the lawyer, particularly the defense

lawyer. My former colleagues at the defense bar

would probably be surprised and distressed at my

saying this, and the plaintiffs’ lawyers who are

here are going to be surprised, as well, but I

think that this is a very significant advantage

to the defense lawyer. It is a disadvantage, in

my opinion, to the trial judge, and, I think as

well, probably a disadvantage to the plaintiff’s

lawyer.

This Court has observed in a number

of opinions that there is a considerable

difference between sitting back and objecting

orally. The objections go by rapidly, we all

know. They are frequently mumbled just so that

the court reporter can get them down. They go
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by rapidly at a tense and tough time in the

lawsuit, anyway, and this Court has previously

observed that the trial court is helped greatly

by having tendered to the Court written requests

for issues, definitions, or instructions, and

they are there and the judge can look at them

and study them and understand them much more

readily than a rapidly expressed oral objection.

It’s -- it’s remarkable to me that

we are going back to a practice that existed

apparently prior to the adoption of the rules in

1941. I can’t claim to have been here in the

’20s and ’30s, but the commentaries following

the adoption of Rule 279 in 1941 indicate very

clearly that dispensing with objections alone as

a sufficient basis for preserving errors,

irrespective of what kind they are, was

initiated in large part to help the trial judge

by assuring full and complete cooperation from

the lawyers with respect to the precise wording

that ought to be used in the questions,

definitions, and instructions. I think it’s a

lot easier to object than it is to draft, in

substantially correct wording, the question, the

definition, or instruction that ought to be
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used.

JUSTICE HECHT: Why isn’t that tool

still available to the trial judge in

PROFESSOR MULDROW: A good question.

And there does not appear to me to be in this

cluster of rules an apparent, clear consequence

of the trial lawyer not complying.

273 (5), I think, says that

"Compliance or noncompliance with 271 (1) shall

never constitute waiver of any objection to the

court’s charge made in compliance with Rules 272

and 273." So the lawyer has got to object. if

the judge says, "I want you to tender to me in

writing the proposed charge," what is the

consequence if the lawyers fail to do so? What

is the consequence if what they tender is not

exactly right? What if they tender something

and then turn around and object to it?

I think, arguably, Subsection 5 of

273, when it says "Compliance or noncompliance"

with the judge’s request or order to tender

"shall never constitute a waiver of any

objection," could be said to dispense with

invited error or estoppel. Now, I don’t know.
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The -- the -- the law, as I

understand it now, is that if I, as the lawyer,

request or tender something to the judge and the

judge submits it, my lips are sealed thereafter

to complain about that. I’ve invited it, and

I’m estopped to say that what I led the Court

into now was error, if this means that

compliance or noncompliance shall never

constitute waiver of any objection. It doesn’t

say "doesn’t constitute waiver of the obligation

to object." It says "constitute waiver of any

objection."

Then, arguably, a lawyer who --

might under some circumstances be satisfied with

a reversible error. I think most of time,

frankly, that’s going to be the defense lawyer.

"If I can win before the jury, that’s great, but

if I don’t win before the jury, I’m sometimes

just as satisfied to have a reversible error in

there, and if all I have to do is object..."

then I think the trial judge has an immeasurably

more difficult task -- the trial judge and the

plaintiff’s lawyer have, in my opinion, an

immeasurably more difficult task; I think more

difficult from the plaintiff’s viewpoint now,
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because there doesn’t seem to be any limitation

under 271 (1) as to whether the judge may order

one or both to tender or request just their own

questions, definitions, or instructions, or

whether or not that does not, as it seems to me,

extend to the charge as a whole.

JUSTICE HECHT: But if there was an

objection: "Your Honor, this charge does not

contain satisfactory instruction, a definition

of negligence," and the trial judge says, "Well,

would you submit that in writing? In fact, I

direct you to submit what you consider to be

satisfactory in writing and for my

consideration."

So -- and he goes off and writes it

up and brings it back in, hands it to the judge

and says, "All right, this is what I request."

And the trial judge says, "If I give

this instruction now, will that eliminate your

objection?"

And he says, "No, that won’t

eliminate it."

He says, "Well, what will?"

"Well, you need to change it up some

more."
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"Well, I told you to give me what

you wanted."

All right. So he goes off again.

And isn't the trial judge able, in essence,

through the process, to be sure that the

objection is either covered or is not going to

be covered?

PROFESSOR MULDROW: If -- if we

retain, I think, invited error for estoppel --

and that’s a question that I have about

Subsection 5 -- if -- if the lawyer requests it,

the lawyer is not going to be heard then to

level objections at it. I think that clarifies

a lot of it.

I -- I don’t understand exactly why

we’re dispensing with the obligations to

request, sort of in advance, other than to try

to come into some sort of compliance with what

the federal rule has. It seems to me that the

process of objecting, considering the

objections, and then directing the lawyer to

draft a request, is going to be a more time

consuming process, perhaps, than we have now.

JUSTICE HECHT: I think the

concern -- some of the concerns expressed at the

ANNA RENKEN & ASSOCIATES
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committee hearing were that the -- what is

required to preserve error in the charge under

our current rules is a complex body of law and

very difficult for even skilled and frequent

practitioners at the courthouse.

PROFESSOR MULDROW: Primarily,

because I think errors of commission and

omission blur into one another, and we don’t

really -- it’s not absolutely clear when there

is an omission and when there’s a commission,

and that’s the main problem, I think, in that

respect.

CHIEF JUSTICE PHILLIPS: It’s past

our break time, and I know we’re going to have

more questions of you, but I’d like to request

the Court to take a 15-minute break. And I

think we will -- I have some questions of you.

PROFESSOR MULDROW: All right, sir.

CHIEF JUSTICE PHILLIPS: We’re -

the blurring of -- as we go to a more general

charge, whose burden it is to carry an issue is

getting more and more blurred, and we would like

to keep this body of law manageable but at the

same time give protections to the trial court

and the attorneys. So maybe -- maybe out of
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this process we can think of a way to achieve

all those goals.

We’ll take a 15-minute recess.

(At this time there was a brief

recess.)

CHIEF JUSTICE PHILLIPS: Okay.

We’ve got a quorum.

PROFESSOR MULDROW: Shall we go,

Your Honor?

CHIEF JUSTICE PHILLIPS: Yes, if you

don’t mind proceeding.

PROFESSOR MULDROW: Back -- back to

the -- back to that first sentence in 271 (1)�

What if -- what if the trial judge says, "Well,

you’ve objected; just draft," or the trial

judge, without having gotten to the objecting

stage, directs the lawyers to tender what they

think the charge ought to be, and the lawyer

says, "Judge, I’m sorry to admit it, but I will

be frank with you: I don’t know; I can’t figure

out what the law is, and I don’t know how that

thing ought to be worded, and I can’t."

But they get down to the objections

and he says, "But I don’t think what you have

got here is right, and so I’m objecting to it
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for these reasons, but what all it ought to be,

I’m not sure." And it doesn’t seem to me that

there is a clear consequence to the lawyer’s

failure or refusal to tender.

If, in response to the judge’s

question, it gave me an idea, perhaps, that one

of the reasons the thing may be proposed the way

it is, is that when the trial judge starts

hearing the objections, the lawyer says, "We

object to this issue," or "this instruction," or

"this omission for the following reasons,"

object, object, object.

The judge says, "Well, if you find

what is there objectionable, I order you to

draft what you think it ought to be."

I think there will probably be trial

judges who, out of an excess of precaution,

perhaps, direct the lawyer with respect to every

objection that is made: We’ll just draft what

you say it ought to be, and it will take three

days to prepare the charge instead of two or

three hours, maybe, if that is the practice

that’s adopted. At any rate --

CHIEF JUSTICE PHILLIPS: Well, is it

your sentiment that the current system is
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working all right?

PROFESSOR MULDROW: Well, it’s a

very -- it’s a very difficult area. It’s -- we

all know that there is no -- in my opinion, no

single part of a trial that it is -- that is as

technical and hazardous as the charge, and I

just don’t see how changing the rule is going to

simplify what, by its nature, is an inherently

difficult and technical area.

I think there is something to say

for the fact that since the Pepper (phonetic)

case and since the adoption of the rules in

1941, at least we have got about 50 years of

precedent that gives us specific directions, not

always answering all the questions, because it

continues to cloud. I don’t know that scrapping

it and starting over from scratch is necessarily

going to accomplish what is desired.

I don’t -- I don’t know that I can

say that I think it works fine. We see a lot of

cases where lawyers have done their very best to

draft definitions and instructions, only to be

told on appeal that that’s not in substantially

correct wording.

JUSTICE HECHT: Or that they have

ANNA RENKEN & ASSOCIATES
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requested matters be included in the charge

without objecting, only to be told on appeal

that by requesting, rather than specifically

objecting, they waive any error in the charge.

PROFESSOR MULDROW: That’s right;

that’s right. But if we say to the lawyer, "All

you have got to do is object," we’ve got to say

to somebody somehow, however you interpret it,

"Somebody has got to draft it." And if I were

the trial judges, I think I would be down here

complaining, because I think if the lawyer says,

"I’m sorry, Judge, I don’t know how to draft

that thing" --

JUSTICE HECHT: A good many have

written, so -- and their voices are being heard.

PROFESSOR MULDROW: -- and when the

rule says compliance or noncompliance doesn’t

affect a waiver of the objections that the guy

then makes, I think you can hook the judge with

the dilemma. That’s all I have.

JUSTICE HECHT: Thank you,

Professor.

PROFESSOR MULDROW: Thank you.

JUSTICE HECHT: Other comments on

these rules up through 295?
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CLINARD HANBY,

appearing before the Supreme Court of Texas in

administrative session to consider proposed

changes to Texas Rules of Civil Procedure, Texas

Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

MR. HANBY: I’m Clinard Hanby from

Houston, and I came to watch and wasn’t planning

on saying anything, but after the last gentleman

raised the issue, I decided to come and say

something.

It’s really between a rock and a

hard place. The current system under these

rules is intolerable. I -- I consider myself an

extremely technical lawyer, and I frequently

can’t figure out when a party is required to

object and when a party is required to submit

a -- an instruction or a definition or an issue

in substantially correct form in order to

preserve error. But I’m not sure whether going

to just "all you have got to do is object" is

the right solution to the problem. It is a

major problem.

There are a lot of legitimate errors

ANNA RENKEN & ASSOCIATES
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that occur that are waived on some kind of a

technicality, and we’re supposed to be trying to

promote substance over form sometimes. But if I

were doing recommendations, my recommendation

would be to treat these rules the way you

treated many of the other rules, which is: When

you change the rule -- for example, Rule 166b in

the case law -- you have always rewritten the

rule to conform with what the case law is. The

major problem here is that when a party needs to

object and when a party needs to submit, you

can’t tell by reading the rule.

And my recommendation to the Court

would be to rewrite the rule and spell out that

if it’s part of your case, or an instruction

that you are relying on, you have to submit it

in substantially correct form. If it’s the

other guy’s case, there is something he is

relying on, an objection suffices, and spell

that out one, two, three in the rule.

Now, I haven’t written a proposed

rule for the Court, but --

JUSTICE HECHT: With a general

charge, however, that becomes increasingly

difficult, for some language in the charge is
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almost in the middle. Both sides --

MR. HANBY: That's true. Things

like if you are objecting to the definition of

"proximate cause," for example, and saying it

should be producing cause in this case, then

there may be issues that relate to both, which

the solution may be to -- to say that any time

it's an instruction, and it's one that you

conceivably could be relying on, you have to --

to give the judge a -- a copy of it.

But my -- my point is that the rule

ought to be -- ought to specify when you have to

object and when you have to request, rather than

having to go to a lot of case law that is very

confusing and very contradictory to try and

figure that out.

And I think that whatever solution

you come to on "when" is going to be better than

the present system, and that I'm -- I'm kind of

disinclined if you just go to everything as an

objection, because that does -- that does have,

as the last gentleman was saying, a lot of

potential for sandbagging the judge, although

you have eliminated some of that by putting in

the rule about hiding your objection amongst --


