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TRCP 57 Signing of Pleadings

Every pleading of a party represented by an attorney shall

be signed by at least one attorney of record in his individual

name, with his State Bar’of Texas identification number, address,

$tql telephone number[, and, if available, telecopier numberl. A

party not represented by an attorney shall sign his pleadings,

state his address, 0091 telephone numberf: and, if available,

telecopier numberl.

C
[COMMENT TO 1990 CHANGE: To supply attorney telecopier

information with other identifying information on pleadings.]

�
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TRCP166b. Forms and Scope of Discovery; Protective Orders;

Supplementation of Responses

1. Forms of Discovery. (No change.)

2. Scope of Discovery. Except as provided in paragraph 3

of this rule, unless otherwise limited by order of the court in

accordance with these rules, the scope of discovery is as

follows:

a. In General. (No change.)

b.

d. Potential Parties and Witnesses. (No change.)

e. Experts and Reports of Experts. Discovery of the

facts known, mental impressions and opinions of experts,

otherwise discoverable because the information is relevant

to the subject matter in the pending action but which was

acquired or developed in anticipation of litigation and the

discovery of the identity of experts from whom the informa-

tion may be learned may be obtained only as follows:

(1) In General. A party may obtain discovery of

the identity and location (name, address and telephone

number) of an expert who may be called as afn expertl

witness, the subject matter on which the witness is

expected to testify, the mental impressions and

opinions held by the expert and the facts known to the

expert (regardless of when the factual information was

acquired) which relate to or form the basis of the

c:/dw4/scac/redlines



mental impressions and opinions held by the expert.

The disclosure of the same information concerning an

expert used for consultation and who is not expected to

be called as a[n expert] witness at trial is required

if the

�

impressions have been reviewed by a testifying expert"]

(2) Reports. A party may also obtain discovery

of documents and tangible things including all tangible

reports, physical models, compilations of data and

other material prepared by an expert or for an expert

in anticipation of the expert’s trial and deposition

testimony. The disclosure of material prepared by an

expert used for consultation is required even if it was

prepared in anticipation of litigation or for trial

[if the consulting expert’s opinions or impressions

have been reviewed by a testifying expert.]

(3) Determination of Status. (No change.)

(4) Reduction of Report to Tangible Form. If the

discoverable factual observations, tests, supporting

data, calculations, photographs, or opinions of an

expert who will be called as a[n expertl witness have

not been recorded and reduced to tangible form, the

trial judge may order these matters reduced to tangible

%
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form -and produced within a reasonable time before the

date of trial.

f. Indemnity, Insuring and Settlement Agreements.

(No change.)

g. Statements. (No change.)

h. Medical Records; Medical Authorization. (No

change.)

3. -Exemptions. The following matters are protected from

disclosure by privilege:

a. Work Product. (No change.)

b. Experts. The identity, mental impressions and opinions

of an expert who has been informally consulted or of an expert

who has been retained or specially employed by another party in

anticipation of litigation or preparation for trial or any

documents or tangible things containing such information if the

expert will not be called as a[n expert] witness, except that the

identity, mental impressions and opinions of an expert who will

not be called to testify [as an expert] and any documents or

tangible things containing such impressions and opinions are

discoverable if the expert’s work product forms a basis either in

whole or in part of the opinions of an expert who will be called

as a[n expert] witness.

c. Witness Statements. The written statements of poten-

tial witnesses and parties, ^f /jt^i¢ /yb$$ when made

subsequent to the occurrence or transaction upon which the suit

is based and in connection with the prosecution, investigation,

or defense of the particular suit, or in anticipation of the

000



prosecution or defense of the claims made ^O [a part’of] the

pending litigation, except that persons, whether parties or not,

shall be entitled to obtain, upon request, copies of statements

they have previously made concerning the action or its subject

matter and which are in the possession, custody, or control of

any party. The term "written statements" includes (i) a written

statement signed or otherwise adopted or approved by the person

making it, and (ii) a stenographic, mechanical, electrical or

other type of recording, or any transcription thereof which is a

substantially verbatim recital of a statement made by the person

and contemporaneously recorded. [For purpose of this paragraph ’a

photoaraph is not a statement.]

�

¢t$}5Z¢/¢_[C]_ommunications between agents or representatives or the

employees of a party to the action or communications between a

party and that party’s agents, representatives or employees, y6^i¢A

^^^^1^¢1^^^¢¢l/^¢¢l^^� 1^^^^¢^i^^^^¢^/¢^/^^¢/^^'¢^¢¢^^^¢^/¢^`l¢¢#¢¢¢¢

[when made

subsequent to the occurrence or transaction upon which the suit

is basedl and in connection with the prosecution, investigation

or defense of the particular suit, or in anticipation of the

prosecution or defense of the claims made ,it fa part ofl the

pending litigation. [This exemption does not include communica-

tions prepared by or for experts that are otherwise



I
I
I
I
I
I
f

(

discoverable.] For the purpose of this paragraph, a photograph

is not a communication.

e. Other Privileged Information. Any matter protected

from disclosure by any other privilege.

Upon a showing that the party seeking discovery has substan-

tial need of the materials and that the party is unable without

undue hardship to obtain the substantial equivalent of the

materials by other means, a party may obtain discovery of the

-materials otherwise exempt from discovery by subparagraphs c and

d of this paragraph 3. Nothing in this, paragraph 3 shall be

construed to render non-discoverable the identity and location of

any potential party, any person having knowledge or relevant

facts, any expert who is expected to be called as a witness in

the action, or of any consulting expert whose opinions or impres-

sions have been reviewed by a testifying expert.

4. Presentation of Objections. [Either an objection or a

motion for protective order made by a party to discovery shall

preserve that obiection without further support or action by the

party unless the obiection or motion is set for hearing and

determined by the court. Any party may at any reasonable time

:request a hearing on any oblection or motion for protective

order. The failure of a party to obtain a ruling prior to trial

on any objection to discovery or motion for protective order does

not waive such objection or motion.] In t¢$0000^01 jobiectinctl

to an appropriate discovery request within the scope of paragraph

2, a party Lseekinal

to exclude any matter from discovery on the basis of an exemption

0001^...
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When a party seeks to exclude documents from discovery and the

basis for objection is undue burden, unnecessary expense,

harassment or annoyance, or invasion of personal, constitutional,

or property rights, rather than a specific immunity or exemption,

it is not necessary for the court to conduct

or immunity from discovery, must specifically plead the

particular exemption or immunity from discovery relied upon and

[at or prior to any hearing shalll produce an evidence

fnecessary tol support^Aj such claim Leitherl in the form of

affidavits Iserved at least seven days before the hearingl or

,

discovery] before ruling on the objection. [After the date on

which answers are to be served, objections are waived unless an

0061
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extension of time has been obtained by agreement or order of the

court or good cause is shown for the failure to oblect within

such period.

5. Protective Orders. (No change.)

6. Duty to Supplement. A party who has responded to a

request for discovery that was correct and complete when made is

under no duty to supplement his response to include information

thereafter acquired, except the following shall be supplemented

not less than thirty days prior to the beginning of trial unless

the court finds that a good cause exists for permitting or

requiring later supplementation.

a. A party is under a duty 0[r]easonably to supplement his

response if he obtains information upon the basis of which:

(1) (No change.)

(2) (No change.)

b. (No change.)

c. (No change.)

C7. Discovery Motions. All discovery motions shall contain

a certificate by the party filing same that efforts to resolve

the discovery dispute without the necessity of court intervention

have been attempted and failed.1

[COMMENT TO 1990 CHANGE: To eliminate the contradiction between

Rule 166b 2(e) (1) and (2) and corresponding Rule 166b 3(e), Rule

166b 2(e) (1) and (2) have been modified. As modified, Rule 166b

2(e)(1) and (2) now make discoverable the impressions and opin-

ions of a consulting expert if a testifying expert has reviewed

those opinions and material, regardless of whether or not the

000I1 3,:
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opinions and material form a basis for the opinion of the testi-

fying expert. The revisions keep the intent of Rule 166b 2(e)(1)

and (2) and Rule 166b 3(e) consistent with regard to consultina

experts. The amendments to Section 3 standardize language for

the same meanina. New Section 7 was added to ensure that court

time will not be taken to resolve discovery disputes unless the

parties cannot resolve them without court intervention and

provide that matters exempt under paraaraph 3(c) are not made

discoverable solely because the consultant may or is to be a fact

witness only.The amendments to Section 4 expressly dispense with

the necessity of doing anything more than serving objections to

preserve discovery complaints in order to avoid unnecessary time

and expense to parties and time of the courts, particularly where

no party ever reauests a hearing on the objection. The failure

of any party to do more than merely object fully shall never

constitute a waiver of any objection The last sentence added to

Section 4 was previously the second sentence of Rule 168(6) and

was moved because it applies to all discovery objections 1

c:/dw4/scac/redlines
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TRCP 120a. Special Appearance

1. (No change.)

2. (No change.)

f3. The court shall determine the special appearance on the

basis of the nleadings, any stipulations made by and between the

parties, such affidavits and attachments as may be filed by the

parties, the results of discovery processes, and any oral

testimony. The affidavits, if any, shall be served at least

seven days before the hearing, shall be made on personal

knowledge, shall set forth specific facts as would be adinissible

in evidence, and shall show affirmatively that the affiant is

competent to testify.

Should it appear from the affidavits of a party opposing the

motion that he cannot for reasons stated present by affidavit

facts essential to justify his opposition, the court may order a

continuance to permit affidavits to be obtained or depositions to

be taken or discovery to be had or may make such other order as

is -iust.

Should it appear to the satisfaction of the court at any

time that any of the affidavits presented pursuant to this rule

are presented in bad faith or solely for the purpose of delay,

the court shall forthwith order the party employing them to pay

to the other party the amount of the reasonable expenses which

the filing of the affidavits caused him to incur, including

reasonable attorney’s fees, and any offending party or attorney

may be adjudged guilty of contempt.1

nnnts-
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[4.] If the court sustains the objection to

jurisdiction, an appropriate. order shall be entered. If the

objection to jurisdiction is overruled, the objecting party may

thereafter appear generally for any purpose. Any such special

appearance or such general appearance shall not be deemed a

waiver of the objection to jurisdiction when the objecting party

or subject matter is not amenable to process issued by the courts

of.this State. .

[COMMENT TO 1990 CHANGE: To provide for proof by affidavit at

special appearance hearings, with safeguards *to responding

parties. These amendments preserve Texas prior practice to place

the burden of proof on the party contesting iurisdiction 1

Gc:/dw4/scac/redlines
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TRCP 237a. Cases Remanded From Federal Court

When any cause is removed to the Federal Court and is

afterwards remanded to the state court, the plaintiff shall file

a certified copy of the order of remand with the clerk of the

state court and shall forthwith give written notice of such

filing to the attorneys of record for all adverseparties. All

such adverse parties shall have fifteen days from the receipt of

such notice within which to file an answer. [No default iudgment

shall be rendered against a party in a removed action remanded

from federal court if that party filed an answer in federal court

during removal.]

[COMMENT TO 1990 CHANGE: To preclude a default judgment is a

case remanded from federal court if an answer was filed in

federal court during removal. ]



TRCP 299. Omitted Findings

When findings of fact are filed by the trial court

they shall form the basis of the judgment upon all grounds of

recovery and of defense embraced therein. The judgment may not

be supported upon appeal by a presuml5jtX¢yi/¢f f edl finding upon

any ground of recovery or defense, no element of which has been

[included in the findings of factl; but

y6^i¢r¢ when one or more elements thereof have been found by the

trial court, omitted unrequested elements, ybO¢t¢ when supported

by evidence, will be supplied by presumption in support of the

judgment. Refusal of the court to make a finding recquested shall

be reviewable on appeal.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

C .
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fTRCP 299A. Findings of Fact To Be Separately Filed and Not

Recited In A Judgment

Findings of fact shall not be recited in a judgment. If

there is a conflict between findings of fact recited in a

Judgment in violation of this rule and findings of fact made

pursuant to Rules 297 and 298, the Rule 297 and 298 findings will

control for appellate purposes. Findings of fact shall be filed

with the clerk of the court as a documerit or documents separate

and apart from the judgment.1

[COMMENT TO 1990 CHANGE-: To cause trial courts to make findings

of fact separate from the judgment and provide that the separate

findings of fact are controlling on appeal. ]

00019
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TRCP 308a. In Child Support Cases
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[When the court has ordered child support or possession of

or access to a child and it is claimed that the order has been

violated, the person claiming that a violation has occurred shall

make this known to the court. The court may appoint a member of

the bar to investigate the claim to determine whether there is

reason to believe that the court order has been violated, the

attorney shall take the necessary action as provided under

Chapter 14, Family Code. On a finding of a violation, the court

may enforce its order as provided in Chapter 14, Family Code.

Except by order of the court, no fee shall be charged by or

paid to the attorney representing the claimant. If the court

determines that an attorney’s fee should be paid, the fee shall

be adludged against the party who violated the court’s order.

The fee may be assessed as costs of court, or awarded by

ludgment, or both.l

[COMMENT TO 1990 CHANGE: This rule has been completely rewritten

and designed to broaden its application to cover problems dealing

with possession and access to a child as well as support.1

^ OQ:Ozl'c:/dw4/scac/redlines



TRCP 749c. Appeal Perfected

The appeal in any forcible detainer case shall be perfected

when an appeal bond has been filed.

When a pauper’s affidavit has been filed in lieu of the

appeal bond, the appeal shall be perfected when the pauper’s

affidavit is filed with the court/

f^^¢ /P40p¢#1¢ 1AMOWt l144¢ 10¢¢A lf^Z¢o lON lIAW l¢t¢ /t¢ttox

�

fCOMMENT TO 1990 CHANGE: To dispense with the appellant

rectuirement of payment of any rent into the court rectistry ]



TRAP 9 Substitution of Parties

(a) Death of a Party in Civil Cases. (No change.)

(b) Death of Appellant in a Criminal Case. (No change.)

(c) Public Officers; Separation from Office. (No change.)

[(d) Substitution for Other Causes. If substitution of a

successor to a party in the appellate court is necessary for any

reason other than death or separation from public office, the

appellate court may order such substitution upon motion of any

party at any time or as the court may otherwise determine.l

[COMMENT TO 1990 CHANGE: To provide mechanism for substitution

of appellate parties as may be necessary.1

t QQQ2^_I c:/dw4/scac/redlines



TRAP 20. Amicus Briefs

The clerk of the appellate court may receive but not file

amicus curiae briefs. An amicus curiae shall comply with the

briefing rules for the parties,a nd shall show in the brief that

copies have been furnished to all attorneys of record in the

case. [In civil cases, an amicus curiae brief shall not exceed

50 pacres in length, exclusive of pages containing the table of

contents, index of authorities, points of error, and any addendum

containing statutes, rules, regulations, etc. The court may,

upon motion and order, permit a longer brief.1

C [COMMENT TO 1990 CHANGE: To provide for a maximum length for

amicus curiae briefs in civil cases to conform with Rules 74(h)

and 136(e).]

c:/dw4/scac/redlines
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TRAP 46. Bond for Costs on Appeal in Civil Cases

(a) Cost Bond. (No change.)

(b) Deposit. (No change.)

(c) Increase or Decrease in Amount. (No change.)

(d) Notice of Filing. Notification of the filing of the

bond or certificate of deposit shall promptly be given ¢034A$¢Z

f0t each appellant by #iA^iiAt [servingl a copy thereof jtO

¢O}d1A$¢X/Of /}t¢¢otgl [on all parties in the trial court together

with notice of]

�

�

so serve A /¢015Y [all other parties] shall be ground for

dismissal of the [appellant’si appeal or other appropriate action

if an appellee is prejudiced by such failure.

(e) Payment of Court Reporters. (No change.)

(f) Amendment: New Appeal Bond or Deposit. (No change.)

[COMMENT TO 1990 CHANGE: To provide immediate notice to all

parties in the trial court of any appeal by any other parties.]

I
c:/dw4/scac/redlines
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TRAP 47. Suspension of Enforcement of Judgment Pending

Appeal in Civil Cases

(a) Suspension of Enforcement. Unless otherwise provided

(

by law or these rules, a judgment debtor may suspend the exe-

cution of the judgment by filing a good and sufficient bond to be

approved by the clerk, subject to review by the court on hearing,

or making the deposit provided by Rule 48, payable to the judg-

ment creditor in the amount provided below, conditioned that the

judgment debtor shall prosecute his appeal or writ of error with

effect and, in case the judgment of the Supreme Court or court of

appeals shall be against him, he shall perform its judgment,

sentence or decree and pay all such damages and costs as said

court may award against -him. If the bond or deposit is suffi-

cient to secure the costs and is filed or made within the time

prescribed by Rule ¢0.r411, it constitutes sufficient compliance

with Rule 46. The trial court may make such orders as will

adequately protect the judgment creditor against any loss or

damages occasioned by the appeal.

(b) Money Judgment. When the judgment awards recovery of a

sum of money, the amount of the bond or deposit shall be at least

the amount of the judgment, interest, and costs.

The trial court may make an order deviating from this

general rule if after notice to all parties and a hearing the

trial court finds [:

I
IN
I
I
I
I
I
I

r
I
I
I
I
I
I
I
1
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covered by liability insurance or a workers’ compensation claiml

I
that posting the amount of the bond or deposlt will cause

irreparable harm to the judgment debtor, and not posting such

bond or deposit will cause no substantial harm to the judgment

creditor. In such a case, the trial court may stay enforcement

of the judgment based upon an order which adequately protects the

judgment creditor against any loss or damage occasioned by the

appeal;

[(2) as to civil judgments rendered other than in a bond

forfeiture proceeding, a personal iniury or wrongful death

action, a claim covered by liability insurance or a workers!

compensation claim, that setting the security at an amount of the

ludgment interest, and costs would cause irreparable harm to the

ludgment debtor, and setting the security at a lesser amount

would not substantially decrease the degree to which a judctment

creditor’s recovery under the ludgment would be secured after the

exhaustion of all appellate remedies.1

(c) (No change.)

(d) (No change.)

(e) (No change.)

(f) (No change.)

(g) Conservatorship or Custody. When the judgment is one

involving the conservatorship or custody of afminorl, the

appeal, with or without security shall not have the effect of

suspending the judgment as to the conservatorship or custody of

00 027



^ the #14191 [minor], unless it shall be so ordered by the court

rendering the judgment. However, the appellate court, upon a

proper showing, may permit the judgment to be superseded in that

respect also.

(h) (No change.

(i) (No change.

(j) (No change.

(k) - (No change.

)

[COMMENT TO 1990 CHANGE: To conform the rule to statute.]

J
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TRAP 49. Appellate Review of Bonds in Civil Cases

(a) (No change.)

(b) Appellate Review of [Order Setting Security or]

Suspending to Enforcement of Judgment Pending Appeal. The trial

court’s order ¢1#PWY-1jt¢ /RAZ¢ /47 [setting security or stayinct

enforcement of a judgment] is subject to review 16Y on a motion

to the ¢¢14tjt /Of/$1616¢$X¢ [appellate court for insufficiency or

excessiveness]. Such motions shall be heard at the earliest

practical time. The appellate court may issue such temporary

orders as it finds necessary to preserve the rights of the

parties.

The [appellate court] reviewing the trial

court’s order may require a change in the trial court’s order.

The ¢¢}dtY-1¢f1A5i5¢Ai$ [appellate court] may remand to the trial

court for findings of fact or the taking of evidence.

(c) (No change.)

[COMMENT TO 1990 CHANGE: To make clear that within any

lurisdictional limitations, all appellate. courts may review a

trial court order for insufficiency or excessiveness.]

00029
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TRAP 51. The Transcript on Appeal

(a) Contents. (No change.)

(b) Written Designation. At or before the time prescribed

for perfecting the appeal, any party may file with the clerk a

written designation specifying matter for inclusion in the

transcript; the designation must be specific and the clerk shall

disregard any general designation such as one for "all papers

filed in the cause."

/$iA#i /^$Y-Y-Ot /X$ /^oy- /y-X#iOXY If XXOAl The

party making the designation shall serve a copy of the desig-

nation on all other parties. [Failure to timely make the

designation provided for in this paragraph shall not be grounds

for refusing to file a transcript or supplemental transcript

tendered within the time provided by Rule 5 4(a)� however, tl The
Ls

failure of the clerk to include designated matter will not be

grounds for complaint on appeal if the designation specifying

such matter is not timely filed.

(c) Duty of Clerk. (No change.)

(d) Original Exhibits. (No change.)

[COMMENT TO 1990 CHANGE: To eliminate any consideration that

timely desianation is a iurisdictional requisite for appeal.]

c:/dw4/scac/redlines
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TRAP 52. Preservation of Appellate Complaints

(a) General Rule. (No change.)

(b) Informal Bills of Exception and Offers of Proof. (No

change.)

(c) Formal Bills of Exception. (No change.)

(d) Necessity for Motion for New Trial in Civil Cases. A

point in a motion for new trial is prerequisite to appellate

complaint in those instances provided in paragraph (b) of Rule

324 of the Texas Rules of Civil Procedure. [A party desiring to

complain on appeal in a non-iury case that the evidence was

legally or factually insufficient to support a finding of fact,

that a finding of fact was established as a matter of law or was

against the overwhelming weight of the evidence, or of the

inadequacy or excessiveness of the damages found by the court

shall not be required to comply with subdivision (a) of this

rule.

[COMMENT TO 1990 CHANGE: To clarify appellate requisites from

non-jury trials.1

00031
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TRAP 53. The Statement of Facts on Appeal

(a) Appellant’s Request. The appellant, at or before the

time prescribed for perfecting the appeal, shall make a written

request to the official reporter designating the portion of the

evidence and other proceedings to be included therein. A copy of

such request shall be filed with the clerk of the trial court and

another copy served on the appellee. [Failure to timely request

the statement-of facts under this paragraph shall not prevent the

filing of a statement of facts or a supplemental statement of

^
facts within the time prescribed b y Rule 5 4 a.

(b) Other Requests. (No change.)

(c) Abbreviation of Statement. (No change.)

(d) Partial Statement. (No change.)

(e) Unnecessary Portions. (No change.)

(f) Certification.by Court Reporter. (No change.)

(g) Reporter’s Fees. (No change.)

(h) Form. (No change.)

(i) Narrative Statement. (No change.)

(j) Free Statement of Facts. (No change.)

(k) Duty of Appellant to File. (No change.)

(1) Duplicate Statement in Criminal Cases. (No change.)

(m) When No Statement of Facts Filed in Appeals of Criminal

Cases. (No change.)

[COMMENT TO 1990 CHANGE: To eliminate any consideration that

timely request is a jurisdictional requisite for appeal.]



TRAP 90. Opinions, Publication and Citation

(a) Decision and Opinion. The court of appeals shall hand

down a written opinion which shall be as brief as practicable but

which shall address every issue raised and necessary to final

disposition of the appeal. Where the issues are clearly settled,

the court shall write a brief memorandum opinion.

(b) Signing of Opinions. A majority of the justices

participating in the decision of the case shall determine whether

the opinion shall be signed by a justice or -issued per curiam.

The names of the justices participating in the decision shall be

noted on all written opinions or orders handed down by a panel.

,(¢r jc)1 Determination to Publish. A majority of the

justices participating in the decision of a case shall determine,

prior to the time it is issued, whether an opinion meets the

criteria for publishing, and if it does not meet the criteria for

publication, the opinion shall be distributed only to the persons

specified in Rule 91, but a copy may be furnished to any inter-

ested person. On each opinion a notation shall be made to

"publish" or "do not publish."

,(¢7 F(d)l Standards for Publication. An opinion by a court

of appeals shall be published only if, in the judgment of a

majority of the justices participating in the decision, it is one

that (1) establishes a new rule of law, alters or modifies an

existing rule, or applies an existing rule to a novel fact

situation likely to recur in future cases; (2) involves a legal.

c:/dw4/scac/redlines
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issue of continuing public interest; (3) criticizes existing law;

or (4) resolves an apparent conflict of authority.

,(glr C(e) ] Concurring and Dissenting Opinions. Any justice

may file an opinion concurring in or dissenting from the decision

of the court of appeals. A concurring or dissenting opinion may

be published if, in the judgment of its author, it meets one of

the criteria established in paragraph (c), but in such event the

majority opinion shall be published as-well.

(f) (No change.)

(g) (No change.)

(h) Order of the Supreme Court. Upon the grant or refusal

of an application for writ of error,

an opinion previously unpub-

lished shall forthwith be released [by the clerk of the court of

appeals] for publication.

[Upon the denial or dismissal of an application for writ of

error[,] an opinion previously unpublished shall forthwith be

released by the clerk of the court of appeals for publication, if

the Supreme Court so orders.

(i) (No change.)

fCOMMENT TO 1990 CHANGE: To require publication of a court of

appeals opinion following grant or refusal of writ of error by

the Supreme Court of Texas and textual corrective changes.]

dw4/scac/redlines



SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS, AND OPINIONS LIN

THE COURT OF CRIMINAL APPEALS]

[COMMENT TO 1990 CHANGE: To correct caption.]

c:/dw4/scac/redlines
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TRCP 21. [Filing and Serving Pleadings and] Motions

An [pleading, plea, motion, or] application to the court for

an order, whether in the form of a motion, plea or other form of

request, unless presented during a hearing or trial, shall be

040¢ [filed with the clerk of the court] in writing, shall state

the grounds therefor, shall set forth the relief or order sought,

[and a true copy shall be served on all other parties ] and shall

be f^X¢O/AAgl noted on the docket.

An application to the court for an order and notice of any

hearingthereon, not presented during a hearing or trial, shall

be served upon jall other] [parties], not less

than three days before the time specified for the hearing unless

otherwise provided by these rules or shortened by the court.

,[The party or attorney of record, shall certify to the court

compliance with this rule in writing over signature on the filed

pleading, plea, motion or application.]

[After one copy is served on a party that party may obtain

another copy of the same pleading upon tendering reasonable

payment for copying and delivering.]

[COMMENT TO 1990 CHANGE: To require filing and service of all

pleadincrs and motions on all parties and to consolidate notice

and service Rules 21, 72 and 73, into a single rule.]

d:,/scac/21-21a.doc
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Every notice required by these rules, [and every application

to the Court for an order,] other than the citation to be served

upon the filing of a cause of action and except as otherwise

expressly provided in these rules, may be served by delivering a

copy Ithereofl

to the party to be served, or ^i^¢ [the party’s]

duly authorized agent or ^i^$ attorney of record, either in person

or by [agent or by courier receipted delivery"or by certified or]

registered mail, to jthe party’s] IAX$ last known address, [or b y

telephonic document transfer to the party’s current telecopier

number,] or it may be given in such other manner as the court in

its discretion may direct. Service by mail shall be complete

upon deposit of the paper, enclosed in a postpaid, properly

addressed wrapper, in a post office or official depository under

the care and custody of the United States Postal Service.

Whenever a party has the right or is required to do some act ¢^

^$X¢ /$¢0¢ /¢t¢¢¢¢gltAo$ within a prescribed period after the

service of a notice or other paper upon him and the notice or

paper is served upon by mail [or by telephonic document

transfer], three days shall be added to the prescribed period.

Xjt rNoticel may be served by a party to the suit, an

attorney of record, ja.l sheriff or constable, or

by any other person competent to testify. [The party or attorney

of record shall certify to the court compliance with this rule in

writing over signature and on the filed instrument.] A ybtXtt¢o

00037
^ ^^



^Y-Ajt¢Vi¢Ajt certificate by ja party or] an attorney of record, or

the return of an officer, or the affidavit of any person showing

service of a notice shall be prima facie evidence of the fact of

service. Nothing herein shall preclude any party from offering

proof that the notice or 00¢00¢0jt jinstrumentl was not received,

or, if service was by mail, that it was not received within three

days from the date of deposit in a post office or official

depository under the care and custody of the United States Postal

Service, and upon so finding, the court may extend the time for

taking the action required of such party or grant such other

relief as it deems just. The provisions hereof.relating to the

method of.service of notice are cumulative of all other methods

of service prescribed by these rules.

tot /VWX¢O/ot/WI^X¢O/)V

[COMMENT TO 1990 CHANGE: Delivery means and technologies have

significantly changed since 1941 and this amendment brings

approved service practices more current.]



TRCP 21b Sanctions for Failure to Serve or Deliver Copy of

Pleadings and Motions

If any party fails to serve on or deliver to the other

parties a copy of any pleading, plea, motion or other

application to the court for an order in accordance with Rules 21

and 21a, the court may in its discretion, on notice and hearing

order all or any part of such document stricken, direct that such

party shall not be permitted to present grounds for relief or

defense contained therein, reguire such party to pav to the other

parties the amount of reasonable costs and expenses including

attorneys fees incurred as a result of the failure, or make such

other order with respect to the failure as may be lust pursuant

to Rule 215.

[COMMENT TO 1990 CHANGE: Repealed provisions of Rule 72, to the

extent same are to remain operative, are moved to this new Rule

21b to provide sanctions for the failure to serve any filed

documents on all parties.]

motion, or other application to the court for an order] in

accordance with [Rule 21 and 21a] , the court



may in its discretion, ¢0/:O¢jt^¢A/ [on notice and hearina] order

all or any part ’of such 15X¢$91XIAO jdocumentl stricken, direct that

such party shall not be permitted to present grounds for relief

or defense contained therein, require such party to pay to the

[other partiesi the amount of reasonable costs and

expenses [including attorneys fees] incurred as a result of the

failure, or make such other order with

respect-to the failure as may be just fpursuant to Rule 2151.

[COMMENT TO 1990 CHANGE: Repealed provisions of Rule 72, to the

extent same are to remain operative, are moved to this new Rule

21b to provide sanctions for the failure to serve any filed

documents on all parties.]

J

,



///////// [Repealed]

�

N00 /ot /^OY-401hl /Mio- /^^^O)tvI0-y /ot /AiA^^^^^^091 lOf
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[COMMENT TO 1990 CHANGE: Repealed and survivinqprovisions

consolidated to Rule 21.]

1



I

41
I
I

[COMMENT TO 1990 CHANGE: Repealed and surviving provisions moved

to new Rule 21b.]

00043
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TRCP 60. Of Intervenor

Any party may intervene, subject to being stricken out by

the court for sufficient cause on the motion of the opposite

I
of
I

party; and such intervenor shall, in accordance with Rule 7^ L 1 I

and 21a1, notify the opposite party or his attorney of the filing

of such pleadings within five days from the filing of same.

[COMMENT TO 1990 CHANGE: To revise rule reference to Rules 21

and 21a intested of repealed Rule 72 . 1

.;00044
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I
I
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R"ie 15a. Grounds For Disqualification and Recusal of

Appellate Judges

_ _

8 r-

I

I



(Adopted by Supreme Court order of July 15, 1987, eff. Jan. 1,

1988.)

COMMENT: This is a new rule which states the grounds for

recusal of an appellate Judge or Justice.
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PHIL STEVEN KOSUB

1.
ATTORNEYS-AT-LrW

REPUBLIC OF TEXAS PLAZA

July 18, 1989

Mr. David J. Beck

Fulbright & Jaworski

1301 McKinney Street

Houston, Texas 77002

Re: Proposed Changes to Rule 18b

Texas Rules of Civil Procedure
and

Proposed Changes to Rule 15a

Texas Rules of Appellate Procedure

Dear Mr. Beck:

Enclosed please find a copy of proposed changes to TRCP 18b

and TRAP 15a proposed by Justice Nathan L. Hecht. Please prepare

to report on the matter at our next SCAC meeting. I will include

the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh

Enclosure

cc: Justice Nathan Hecht

Honorable David Peeples

%

’LUTHER H. SOULES III
/

,/
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(Added by order of July 15, 1987, eff. Jan. 1, 1988.)
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PHIL STEVEN KOSUB TELEFAX

ATTORNEYS-AT-LAW
SAN ANTONIO

A PROFESSIONAL CORPORATION

TENTH FLOOR

July 18, 1989

Mr. David J. Beck

Fulbright & Jaworski

1301 McKinney Street

Houston, Texas 77002

Re: Proposed Changes to Rule 18b

Texas Rules of Civil Procedure

and

Proposed Changes to Rule 15a

Texas Rules of Appellate Procedure

Dear Mr. Beck:

Enclosed please find a copy of proposed changes to TRCP 18b

and TRAP 15a proposed by Justice Nathan L. Hecht. Please prepare

to report on the matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your

of the Advisory Committee.

LHSIII/hjh

Enclosure

cc: Justice Nathan Hecht

Honorable David Peeples

00055
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New Paragraph

Modified

Former

Rule 271

Part of

Former

Rule 278

Part of

C Former

Rule 277

[1. At the conclusion of the introduction of evidence pursuant

to Rule 265(b), the party who opened the evidence shall submit in

writizxt to the court and the other parties that party’s proposed

Lury questions, instructions, and definitions. Thereafter, at the

conclusion of the introduction of its evidence pursuant to Rule

265(c), the adverse party shall submit in writing to the court and

the other parties that party’s proposed lury questions, instruc-

tions, and definitions. Thereafter at each conclusion of the

introduction of evidence pursuant to Rule 265(e) by each intervenor,

that intervenor shall submit its proposed jury questions, instruc-

tions, and definitions in writing to the court and the other par-

ties. The court may order that any party’s -iury cLuestions, instruc-

tions, and definitions must be submitted at any other time for the

convenience of-the court.]

[2. In all jury cases L] W[u]nless expressly waived by the

parties, [at the conclusion of the evidence,l the trial court shall

[parties, signed by the court, and filed with the clerk, and the

charge so filed shall be a part of the record of the case.1

l3. The court shall submit the guestions and instructions and

definitions, raised by the written pleadinus and the evidence. The

court shall, whenever feasible, submit the cause upon broad-form

guestions. The court shall submit such instructions and definitions

as shall be proper to enable the iury to render a verdict. The

I
1

I

J
I
I
I
I
I
I
I

ti
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Part of

Former

Rule 277

Part of

Former

Rule 277

Part of

Former

Rule 277

Part of

Former

Rule -278

Part -of

Former

Rule 277

Part of

Former

Rule 278

Part of

Former

Rule 277

placing of the burden of proof may be accomplished by instruction

rather than by inclusion in the question.

4. Inferential rebuttal questions shall not be subnitted in

the charge.

5 . The court may submit a question disjunctively when it is

apoa_rent from the evidence that one or the other of the conditions

or facts inquired about necessarily exists.

6 The court shall not sulMit other and various phases or

different shades of the same question.

7. In any cause in which the jury is required to apportion

the loss among the parties, the court shall submit a question or

orquestions inauiring what percentage, if any, of the negligence

causation, as the case may be, that caused the occurrence or iniurY

in guestion is attritbutable to each of the parties found to have

been culpable The court shall also instruct the lury to answer the

damage question or questions without any reduction because of the

percentaae of negligence or causation, if any, of the party iniured.

uponThe court may predicate the damacfe question or questions

affirmative findincfs of liability.

8. Except in trespass to try title, statutory partition

proceedings, and other special proceedings in which the pleadincts

are specially defined by statutes or procedural rules, a party shall

not be entitled to any subnission of any question raised only by a

bygeneral denial and not raised by affirmative written pleading

that party.

9. The court shall not in its charge coment directly on the

weight of the evidence or advise the jury of the effect of their

,nnnK7
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I
I

the evidence or advises the jury of the effect of their answers when

it is properly a part of an instruction or definition.

Part of 10. Nothing herein shall change the burden of proof from what

Former

Rule 278 it would have been under a creneral denial.l

.[COFZ= TO 1990 CHANGE: The jury charge rules are entirely rearranged to

follow better the order of proceedings in the trial court, to provide means

for counsel to assist the court in preparing the charge, to place together the

formal requisites of the charge, and to provide that the charQe prepared by

the court be sianed and filed prior to obiections. The court may modify its

prepared charge as provided by Rule 272(5).]

00058
k
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Moved to

Rule 271

Para. 2

Rewritten

below in

this Rule

272

Moved to

Rule 273

Para. 3

Moved to

Rule 273

Para. 4

Moved to

Rule 273

Para. 3

Modified

Former

Rule 272

Rule 272 Fo&Mfto$ jObiections to the Charge of the Courtl

�

�

�

Rule 271 shall be submitted to the respective narties or their

attorneys for their oe ion and the court shall allow them

reasonable time in which to examine and present objections to the

charge and to assign error pursuant to Rule 273 outside the presence

of the iury.



I

^ Part of

Former

Rule 274

McDonald v.

New York

Central Fire,

380 S.W.2d

545 (Tex.

1964)

Citizens v.

Bowles, 663

S.W.2d 845

(Tex.App.

1983, writ

dism’d)

Part of

Former

Rule 274

C
Part of

Former

Rule 274

New

before it is read to the -iury or as provided in Rule 286.1

I
I
I
I
I
I
I

I

r
I

I
I
I
I
I
I

2. Each partY may object to the charcxe. A party objecting to

the charge-must point out distinctly the matter comlained of and

the grounds of the comlaint by an objection that clearly points out

the portion of the charae to which complaint is made and is specific

enouah to support the conclusion that the trial court was fully

aware of the qround of ccnnplaint and chose to overrule the objec-

tion.

3. When the complaininq party’s objection or reauested

question, definition, or instruction is, obscured or concealed by

voluminous unfounded objections, minute differentiations, or numer-

ous unnecessary requests, such objection or request shall be a

nullity.

4. No objection to one part of the charqe may be adopted and

applied to any other part of the charqe by reference only.

Paragrap h 5. The court may modify the charge of the court at any time

S
c:/dw4/scac/271-279
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New F irst [1: No failure by the court to submita question, instruction,

Paragraph

or definition, nor any defect therein, shall be a qround for rever-

sal of a judgment unless the party complaining on appeal made a

proper obiection pursuant to Rule 272.

Part of 2. The objections shall be presented to the court in writ

Former

R u 1 e 272 or be dictated to the court reporter in the presence of the court

and opposincr counsel before the charge is read to the jury. All

objections not so presented shall be considered waived. It shall be

prestmied, unless otherwise noted in the record, that any objections

made by a party were presented at the proper time.

Part of 3. The court shall announce its rulings on the objections

Former

on the oblections or dictate same to the court reporter on the

record in the presence of counsel.



art of 4. Obiections to the charge and the court, s rulinqs thereon
Former

Rule 272 may be included as a part of any transcript or statement of facts on

appeal and, when so included in either, shall constitute a record

for appeal of the rulings of the court on the obiections.

,

vides reasenable time for the ob’ect’ to submita‘G estion

instruction, \definition in writing in substantially correct

wordirn to cure the obectian, the ob’ect’’/ shall comply with

the court’s order, and only in that event shall a failure to submit

a-jury question, instruction, or definit\in writing in substan-

tially correct wordi^ng also be necessary to pres\ ^objection to

the cour-tIs charcge for appellate purposes. If the trial Z;Z^-dees

not make such rd f’ il ^i^ ti i io er, a ure o su ques on nstruct on or

I
I

upon, y

and provides reasonable time for the:

a. parob'ecting to an instruction or definition to submit

an instruction or definition in writ' substantially

correct word' to.cure that '' os ections• orina

b. party with the burde\f^proof on a question to submit a

c{uestion in writn substantially correct wording to

cure any par.ty"s obiections;

^such shall 1 with the court’s order and only in the

event ofisu/ch order shall a failure to submit jurv estion

instruction, or definition in writinq in substantiallv correct

Arding also be necessary for suchpa.rty to preserve an objection to

00062
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im,

Paragraph

6. Compliance with Rule 271(1) is not a requisite for appeal

of any obiection to the court’s charcte, and failure to canmly with

Rule 271(1) shall never constitute waiver of any error in the

court’s charge or of any objection to the court’s charge made

pursuant to Rules 272 and 273.

7. For purposes of appeal, objections shall be deemed over-

ruled and requests shall be deemed refused if not ruled on by the

court or cured by modification in the court’s charqe, and no waiver

of any objection or request shall result solely from the absence of

an express ruling in the record.l

[COMMENT TO 1990 CHANGE: To place in a single rule all requisites

and predicates for appellate review of error in the charcte of the

court and to eliminate any necessity to request questions, instruc-

tions of definitions in writing for purposes of appeal except as

required by new paragraPh 5.]

New Paragraph

c:/dw4/scac/271-279
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Moved t
Rule 27^

Substance

in Rule

273

Moved to

Rule 272

Moved to

Rule 272

(

0006.d_

�

[CONIMErPr TO 1990 CHANGE: The provisions of Rule 274, to the extent

they remain viable, have been relocated to Rules 272 and 273 . ]

c:/dw4/scac/271-279
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Former

Rule 275

[COMMENT TO 1990 CHANGE: Derived from former Rule 275]

00065
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Moved to

Rule 274
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I

Upon appeal all independent crrounds of recovery or of defense

not conclusively established under the evidence and no element of

which is submitted or requested are waived. When a ground of

recovery or defense consists of more than one element, if one or

more of such elements necessary to sustain such ground of recoverv

or defense, and necessarily referable thereto, are submitted to and

found by the iury, and one or more of such elements are omitted from

the charge, without request or oblection, and there is factually

sufficient evidence to support a finding thereon, the trial court,

at the request of either party, may after notice and hearing andat

any time before the ’1udqment is rendered, make and file written

findings on such omitted element or elements in support of the

judgment. If no such written findings are made, such omitted

element or elements shall be deemed found by the court in such

manner as to support the ju^t. A claim that the evidence was

leaally or factually insufficient to warrant the submission of any

question may be made for the first time after verdict, regardless of

whether the submission of such question was requested by the com-

plainant.

[CON= TO 1990 CHANGE: Former Rule 279 has been renumbered Rule

275.]

00067



c
Repealed

[CONI= TO 1990 CHANGE: Rule 276 was repealed to eliminate the

necessity for submitting written questions, instructions, or defini-

tions as a predicate for perfectinq appeal except as required by

paragraph 5 of Rule 273.]

I
II
I
I
I
I

^
I

r
I
I
I
I
I
I
I

0006$ 1
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I

I

Moved to

Rule 271

Para. 3

Moved to

Rule 271

Para. 4

Rule 271

Para. 7

Moved to

Rule 271

Para. 5

Moved to

Rule 271

Para. 9

I
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the extent thev.remain viable been relocated to Rule 271.]

00070
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I

I
I

Moved to

Rule 271

Para. 3

Moved to

Rule 271

Para. 8

Moved to

Rule 271

Para. 10

Moved to

Rule 271

Para. 6

Repealed

Repealed

extent they remain viable, have been relocated to Rule 271.]

I
c:/dw4/scac/271-279
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TRCP 279.

[Repealed]



545

767.

2.



767.



. 547

.

n

hold, therefore, that the foregoing jury

findings are supported by evidence.

000?5



v.

1.



. 549

Ion
m-

,h c

3I C
:on-

;6i ,

cial

11, 1961,

tive evidence adduced in this case;

"(4) Because such issue in its pres-

"(8) Because such issue in its pres-

ent form puts an improper and onerous

burden on the Defendant;

2. â

"The form of this issue as submitted

places the burden of proof on the de-

the evidence is equal."
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.

Reversed. .

2.

.
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8.

10.

11.

12.

Vendor and Purchaser *--351(3)

14.

16.

17.
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847

18.

per acre for the entire tract. The agree-
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appellee brought suit in his capacity as a

trustee in accordance with a trust agree-

39.
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RULE.278. SUBMISSION OF QUESTIONS, DEFINITIONS AND INSTRUCTIONS

[1. General..j The court shall submit the questions, instructions and

definitions in the form provided by Rule 277, which are raised by the written

pleadings and the evidence. Except in trespass to try title, statutory

partition proceedings, and other special proceedings in which the pleadings are

specially defined by statutes or procedural rules, a party shall not be entitled

to any submission of any question raised only by a general denial and not raised

by affirmative written pleading by that party. Nothing herein shall change the

burden of proof from what it would have been under a general denial. A judgmentJ

shall not be reversed because of the failure to submit other and various phases



[2. Matters Relied upon by a Party. If a question, including an element

thereof or instruction or definition pertaining thereto, is omitted from the

charge or is included in the charge defectively, such omission or defect shall

not be a ground for reversal of a judgment unless its submission in

substantially correct wording has been requested in writing and tendered by the

party relying upon it. The trial court’s endorsement as required by Rule 276

will preserve any error related thereto and no further objection will be

necessary.

D. Matters Not Relied upon by a Party. If a question, including an element

thereof or instruction or definition pertaining thereto, not relied upon by a

party, is omitted from the charge or is included in the charge defectively, such

omission or defect shall not be a ground for reversal of a judgment unless an

objection thereto has been made by such party.



4. Matters Not Relied upon by Either Party. An instruction or definition

which is not included in the charge or is included defectively which is not

relied upon by either party shall not be deemed a ground for reversal unless its, I

submission in substantially correct wording has been requested in writing and

tendered by the party complaininq of the judgment. The trial court's

endorsement as required by Rule 276 will preserve any error related thereto and

no further objection will be necessary.]
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July 6, 1989

Mr. Luther H. Soules III

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Re: Tex. R. Civ. P. 278

Dear Luke:

Time constraints have precluded me from discussing the change to

the above rule with Justice Hecht, Buddy, and Tom.

I have taken the liberty of drafting a change which incorporates

the thoughts expressed at our last meeting. Please include it in our

agenda for next Saturday.

Copies are being provided to those listed below who are in no way

responsbile for its contents.

Sincerely,

Robert H. Bean Professor of Law

JHE/nt

Enclosures

cc: Gilbert I. Lowe

Tom L. Ragland

Justice Nathan L. Hecht



Rule 278. Submission of Questions, Definitions, and
Instructions

The court shall submit the questions, instructions and

definitions in the form provided by Rule 277, which are raised by

the written pleadings and the evidence. Except in trespass to

try title, statutory partition proceedings, and other special

proceedings in which the pleadings are specially defined by

statutes or procedural rules, a party shall not be entitled to

any submission of any question raised only by a general denial.

and not raised by affirmative written pleading by that party.

Nothing herein shall change the burden of proof from what it

would have been under a general denial. A judgment shall not be

reversed because of the failure to submit other and various

phases or different shades of the same question.

�

�

�

�

� �

�

ITo complain of and seek reversal of a judctment because of the

courtI s:



a. failure to submit a auestion, the party relying on the

question must request and tender it in writing in

substantially correct form, while the Party not relying

on the question must either request and tender the

question in writing in substantially correct form or

object to the court’s failure to include it in the

charge;

b. submission of a defective question, the party relying

on the question must request and tender in writing in

substantially correct form, while the party not relying

on the question must either request and tender the

guestion in writing in substantially correct form or

obiection to the.court’s defective submission;

c. failure to submit a definition or instruction, the

party must request and tender the definition or

instruction in writing in substantially correct form;

d. submission of a defective or improper definition or

instruction, the party must either request and tender

the definition or instruction in writing in

substantially correct form or obiect to the court’s

defective submission.1



ATTORNEYS-AT’LAW

A PROFESSIONAL CORPORATION

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

(512) 299-5434

June 5, 1989

Professor J. Hadley Edgar

Texas Tech University

School of Law

P.O. Box 4030

Lubbock, Texas 7.9409

Re: Tex. R. Civ. P. 278

Dear Hadley:

TELEFAX

Enclosed herewith please find a copy of a letter sent to me

by Gilbert I. Low regarding proposed changes to Rule 278. Please

be prepared to report on these matters at our next SCAC meeting.

I will include the matter on our next agenda.

As always, thank you for

of the Advisory Committee.

Honorable Nathan L. Hecht

LHSIII/hjh

Enclosure

cc: Honorable Stan Pemberton

your keen attention to the business



470 ORLEANS STREET

May 30, 1989

Mr. Luther H. Soules III

Attorney at Law

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, TX 78205-2230

.
Dear Luke:

I’m sorry that I had to leave at noon on Saturday.

However, for the Memorial Day Weekend, I had longstanding

plans.

Judge Hecht spoke for some simpler method of

determining when a party needs to object and when a party

needs to submit a request in writing in proper form. This

is somewhat complicated for two reasons. First, certain

instructions and definitions may be relied upon by both

parties. Secondly, some defects could be considered an

omission and some omissions could be considered a defect.

Further, a party usually prepares only the instructions,

definitions, and questions upon which his suit or defense

depends. Therefore, with this in mind, I don’t feel it

would be unreasonable to have a rule something similar to

the following:

When any element of a party’s cause of action or

defense, upon which that party has the burden of proof,

properly includes a question, an instruction or a

definition, and said question, instruction or definition is

either omitted, or is improper, defective or incomplete,

said party must submit to the court in proper_written form

such question, instruction or definition prior to jury

argument. Thereafter, no objection is necessary in order to

preserve any error pertaining thereto.



Page 2

When any element of a cause of action or.defense,

upon which a party does not have the burden of proof,

properly includes a question, instruction or definition, and

said question, instruction or definition is either omitted

or is improper, defective or incomplete, said party who does

not have the burden of-proof thereon, may preserve error by

objecting thereto as required by these rules. No tender of

a properly written question, instruction or definition is

necessary for said party without the burden of proof

thereon.

Under the above, or some version thereof, a party

ordinarily would already have a proper written question,

definition or instruction before submission of the case

because he would prepare the things upon which he has the

burden of proof. I don’t submit this as a polished version

but something of this nature may suffice.

Sincerely,

GIL: cc

Gilbert I. Low

I’

cc: Justice Nathan Hecht

Chief Justice Thomas Phillips



8-7-89

TO: Luke Soules

FROM: Hadley Edgar

RE: Rules 216-314 Subcommittee - SCAC

and Session Law Changes

Luke, as a result of the procedure to remove two ureteral

stones a week ago today, I was not released from the hospital

until Friday. I do not see the doctor again until Thursday, but

based upon the way I feel today. I seriously doubt that I could

take an intensive, all day meeting on Saturday of this week.

While I will make every effort to contact you by telephone and

further explain some of the following comments, I’m faxing this

to you today so that it can be included by Holly in our agenda

packet:

1. T.R.C.P. 296 - W. Michael Murray’s memo you sent me on

July 27. points up a problem that currently may arise. However,

if the Court approves our recent recommendation regarding

T.R.C.P. 296, Murray’s concerns will be eliminated. Therefore, I

believe no action is necessary.

2. T.R.C.P. 271-79 - First, let me congratulate you on the

proposed reorganization of these rules. Even if none of the

proposed changes which you have included are adopted, the reor-

ganization should be. You read these over the phone to me, but I

did not have a chance to review them in writing until after

surgery. In accordance with your request, I make the following

comments:

a. T.R.C.P. 271 (1) - If compliance with this

provision is not a basis for reversal (T.R.C.P. 273 (6),

then isn’t the use of the word "shall" misleading? After

the first clause in the second sentence, why not insert "...

the trial court should request that the adverse party submit

in writing to the court, etc...?" The last sentence empow-

ers the court to order proposed charges. What is the

penalty for refusal? Contempt? Somehow, in view of 273(6),

this is troublesome and I’m not convinced this is the way to

proceed. I’m not up on the principles of contempt as I

should be, but is contempt proper if its basis cannot form a

ground for reversible error?

b. T.R.C.P. 271(7) - We have discussed this before,

but I want to raise it again. Here, we tell the court to

compare "negligence and/or causation", yet the "tort reform"

compares "responsibility". Until this issue is presented

and the Court resolves this as a matter of substantive law,

aren’t we being presumptuous in eliminating "responsibility"

as a proper basis for comparison?

00095I



c. T.R.C.P. 271(4) - In the view of some persons that

inferential rebuttals should be eliminated from the charge

in any form whatsoever and their use of this language as

their authority, I would suggest that since the purpose of

this change in 1973 was only to eliminate them in the form

of_questions and not instructions, that it be rephrased as

follows: "Inferential rebuttal matters shall not be submit-

ted in the form of questions, but as instructions only.

d. T.R.C.P. 273(5, alternate) - For reasons which we

discussed over the phone when you read this proposal to me,

I much prefer the alternate to the original version because

you have eliminated a, serious flaw. However, with respect

to subparagraph "a" concerning instructions and definitions,

let us assume that the Plaintiff has the burden of estab-

lishing a "fiduciary relationship" and does not submit a

proposed definition. Your version (alternate) would require

the defendant who objects to the failure to include the

definition to submit one in substantially correct form in

writing to preserve error. This is contrary to existing.law

and, in my opinion, would be unfair. Why should a party not-

requiring an affirmative answer to a question be required to

tender a proper definition to submit properly an opponent’s

theory of recover or defense in order to complain on appeal?

The existing law is much fairer and should be retained.

The penultimate sentence in this paragraph ends with the

phrase "for appellate purposes". What does it add except to

suggest to the reader that you might be able to preserve an

objection for some other purpose? I would end the sentence after

the word "charge."

I hope that I have not been too confusing and am sorry that
I will not be able to attend the meeting. However, I’ll try to

call you and fully explain myself between now and then.

You’ve done a great job on this area.

Hadley

P.S. Almost forgot. While reviewing Vol. 6 of Vernon’s Session

Law Service (the latest one) over the week-end, I ran across the

following legislative acts which appear to conflict with T.R.C.P.

They should be reviewed and considered at this upcoming meeting:

1. Ch. 419 (H.B. 1597) requires 12 person juries in

Montgomery County Courts at Law 1 and 2, which con-

flicts with T.R.C.P. 229, 231, 232, 233 and 234.

2. Ch. 369 (S.B. 307) prescribes the form of citation in

family law cases which differs from T.R.C.P. 99b.

00096
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TRAP 40. Ordinary Appeal -- How Perfected

(a) Appeals in Civil Cases.

[(1) (A) In the Court of Appeals. Any Party to the trial

court’s final iudctment may perfect an appeal to the court of

a-ppeals in the manner provided by these rules. After any Party

to the trial court’s final iudgment has perfected an appeal to

the court of appeals in the manner provided by these rules, other

than a limited appeal pursuant to Rule 40 (a)(4) , no other party

to the trial court’s final iudgment shall be required to

separately perfect an appeal in order to perfect assignment of

error to the appellate court and invoke its iurisdiction over the

error assigned by such other party. Prior to the time when a

party to the trial court’s final iudctment has perfected an

appeal, other than a limited appeal perfected pursuant to Rule

40(a)(4), any other party must perfect its own appeals until same

party perfects an appeal not limited pursuant to Rule 40(a)(4).

After any Party has perfected an appeal, other than pursuant to

Rule 40(a)(4), then any other party to the trial court’s final

iudgment may raise points, counter-points, cross-points, and

reply points pursuant to the reauirements of Rules 74 and 100

regarding briefs and motions for rehearing in the court of

appeals.

(B) In the Supreme Court. Any Party to the trial

court’s final iudgment affected by the iudgment of the court of

appeals may seek an application for writ of error from the

Supreme Court in the manner provided by these rules. Once any

I
00101^
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party has made application to the Supreme Court for a. writ of

error in the manner provided by these rules, any other party to
:^’. .

the trial court’s final iudgment affected by the iudgment of the

court of appeals may raise points, counter-points, cross-Points

and reply points in the Supreme Court pursuant to the

requirements of Rules 100 , 130-31 , 136 , and 190 regarding motions

for rehearing in the court of appeals and .ip, the Supreme Court

and applications and briefs in the Supreme Court.1

(X[2])

(J[3])

(I [4] )

change.)

When Security is Reguired. (No change.)

When Security is Not Required. (No changeI:.)

When Party is Unable to Give�Securityt. (No

Notice of Limitation of Appeal. No attempt to

$41)^Ot$¢ /Y-0 /Y_^io /^(^^¢ZX^^i]t unless the severable portion of the

judgment from which the appeal is taken is designated in a notice

served on jt^i¢ /$911b¢)t$¢ 116$ltjty [all other parties to the trial

court’s final judgment] within fifteen days after judgment is

signed, or if a motion for new trial is filed by any party,

within seventy-five days after the judgment is signed.

($[6]) Judgment Not Suspended by Appeal. (No change.)

(b) Appeals in Criminal Cases.

(1) (No change.)

(2) Effect of Appeal in Criminal Cases. (No change.)

[COMMENT TO 1990 CHANGE:

00102
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May 15, 1989

Re: Committee on Administration of Justice

Mr. Luther H. Soules III

Soules & Wallace

800 Milam Building

San Antonio, Texas 78705-2230

Dear Luke:

NEW YORK

LOS ANGELES

I enclose my proposed revision of Bill Dorsaneo’s

drafted amendment to Texas Rule of Appellate Proced�are

40(a)(4):

"(c) Unless the scope of an appeal is limited in

accordance with this Rule 40(a)(4)(A); any appei:ee

who has been aggrieved by the judgment can seek a more

favorable judgment against any party to the appeal by

cross-point as an appellee in the courts of appeals
without perfecting a separate appeal. To seek a more

favorable judgment against one who is not a party to

the appeal, however, an appellee must perfect a

separate appeal."

The intent of my proposal is to let a party know it

may be involved in an appeal no later than 90 days after the

judgment is signed. The danger is that a party against whom

the appellant has no complaint may close its file and not worry

about what the record contains, only to find that a co-appellee

has raised cross-points against it many months later.

Very truly yours,

RT/sp



^ule 40.

(A) No attempt o limi:t the scope of an anneal shall be effective as to a party

adverse to the ar^pel ant any party unless the severable oortion of the judgr^^ent frora

^�^hich.the a^^al is en is uei-gnated in a notice served on the adverse party all partAls

to the suit within ifteen days after 3uagmen-c is signea, or .if a mption for new i

is Hied y any nar within seventy-five days after the judgment is signed.
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Brief statemenE..of r.easons for requeated chenge9 and advantages to be

served by proposed new Rule:

party aggrieved by a judgrent may aresent cross-points as an appellee, even if it

has not pesfected-an appeal,. except when the judgmezt is severable and the appeal

has been limited by the appellant to a severable portion. Recent courts of appeals

decisions have expansively interpreted the exception to deny jurisdiction of

appellees’ cross-points even*in twrparty cases. The mechanism for limiting appeals

provided by.Rule40(a)(4) is vroving inadeauate to abrogate the effect of those

decisions.

Uncertainty over when a cross-point recn=es an independent appeal will result

in precautionary perfection of appeals by appellees, rendering the intent behind

74(e), to sil-rnlify the procedural burden placed on appellees and to reduce duplicatio:

at the appellate level, a nullity. The proposed amendnents will clarify the require-

ments.

Respectfully submitted,

ess
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TRAP 74. Requisites of Briefs

Briefs shall be brief. Briefs shall be filed with the Clerk

of the Court of Appeals. They shall be addressed to "The Court

of Appeals" of the correct [d] istrict. In ’

civil cases the parties shall be designated as "Appellant" and
. ,..: .., .:... _ _.. .^

"Appellee", and in criminal cases as "Appellant" and "State".

(a) Names of All Parties [to the Trial. Court’s Final

Judgmentl. A complete list of the names [and addresses] of all’

parties [to the trial court’s final judgment and their�counsel in ’

the trial court, if anv] shall be listed at the beginning of the

appellant’s [openingl brief, so the members of the court may at

once determine whether they are disqualified to serve or should

recuse themselves from participating in the decision of the case

and so the clerk of the court of appeals may properly notify the

parties to the trial court’s final judgment and their counsel, if

any, of the iudgment and all orders of the court of appeals]. ,

(b) Table of Contents and Index of Authorities. (No

change.)

(c) Preliminary Statement. (No change.)

(d) Points of Error. (No change.)

(e) Brief of Appellee. The [opening] brief of the appellee

shall reply to the points relied upon by the appellant in due

order when practicable; and in civil cases, if the appellee

desires to complan of any ruling or action of the trial court,

his [opening or supplemental opening] brief in regard to such



matters shall follow substantially the form of the brief for

appellant.

(f) Argument. (No change.)

(g) Prayer for Relief. (No change.)

(h) Length of Briefs. Except as specified by local rule of

the court of appeals [permitting additional pages], $tP¢^X$t¢ ja1

.brief$ in u civil case$ shall not exceed 50 pages, exclusive of

pages containing the table of contents, index of authorities,

points of error, and any addendum containing statutes, rules,

regulations, etc. [The total pages of briefing by a party.!.

exclusive of pages containing the table of contents, index of

authorities, points of error, and any addendum containing stat-.

ues, rules, regulations, etc., filed in the court of appeals

shall not exceed 100 pages.] The court may, upon motion [and

order], permit a longer brief [or more total pages]. A court of

appeals may direct that a party file a brief, or another brief,

in a particular case. If any brief is unnecessarily lengthy or

not prepared in conformity with these rules, the court may

require same to be redrawn.

(i) Number of Copies. (No change.)

(j) Briefs Typewritten or Printed. (No change.)

(k) Appellant’s Filing Date. Appellant shall file his

Lopeninctl brief within thirty days after the filing of the

transcript and statement of facts, if any, except that in

accelerated appeals and habeas corpus appeals appellant shall

file his brief within the time prescribed by Rule 42 or Rule 44.

(1) Failure of Appellant to File Brief.

00107
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(1) Civil Cases. fWhen appellant has failed to file.

his brief as provided in this rule, the appellee may prior to

the call of the case. file^his brief, which the court may in its

discretion regard as a correct presentation of the case, and-upon

which it may, in its discretion, affirm the iudament of the court

below without examining the record.] In. [the

alternative, when the appellant has failed to file his brief-.in

the time prescribed, the appellate court may dismiss the appeal

for want of prosecution, unless reasonable explanation is shown

for such failure and that appellee has not suffered material

injury thereby. The court may, however, decline to dismiss the

appeal, whereupon it shall give such direction to the cause as it

may deem proper.

(2) Criminal Cases. (No change.)

�

appellate court and reply to assignments of error of other par-

arty to the trial court’s final ludament may file anties.

opening brief raising points, counter-points. cross-points, and

reply points within thirty days of the date the appellant’s brief

S
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was filed. Thereafter, any other party to the trial court’s

final judgment may file an opening brief raising points, counter-

points, cross-points, and reply points within thirty days"bf the

date any last opening or supplemental oQening brief was filed by

anyother party to the trial court’s final judgment.

(2) Supplemental Opening Briefs. Supplemental opening

briefs may assign error to the appellate court when such briefs

are authorized to be filed. After a party has filed an opening

brief, that Party may, at any time prior to iudgment in the

appellate court, file a supplemental opening brief raising new or

additional points, counterpoints, or cross-points only upon

motion with notice to all parties to the trial court’s final

’udgment and pursuant to an order of the appellate court. In the

event the appellate court permits a party to file a supplemental

opening brief raising points, counter-points, or cross-points in

addition to those raised by that party’s opening brief, all other

parties to the trial court’s final judctment may, without leave of

court, each file an openinct or supplemental openinq brief raisin

points, counter-points, cross-points, and reply points within

thirty days of the date any last opening or supplemental opening

brief was filed by any other party to the trial court’s final

ludgment.

(3) Reply Briefs. Whether or not a party files an opening

or supplemental opening brief, the partY may file a reply brief

in reply to assignmentof error by other parties where such reply

is not contained in the party’s opening brief.

00! 09i

d:/scac/trap74.doc



1
1.
-1

(4) Post-Submission Briefs. Any party who has filed an

opening brief may file a post-submission brief presenting addi-

tional argument and authorities limited to any point, counter-

point, cross-point, or reply point raised in any party’s opening

or supplemental opening brief following submission of the case.]

(n) Modifications of Filing Time. (No change.)

(o) Amendment or Supplementation. (No change.)

court shall at the same time be served on all parties to� the.:

trial court’s final ludament.]

COMMENT TO 1990 CHANGE:

0014 .
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TRAP 91. Copy of Opinion and Judgment to

[Interested Parties, and Other Courts]

On the date an opinion of an appellate court is handed down,

the clerk of the appellate court jt¢

fshalll mail or deliver to the clerk of the trial court, to the

trial judge who tried the case, and to

ql¢^¢^iql^^ijt¢ [the State and each of the defendants in a criminal

case and to each of the parties to the trial court’s -final

judgment in a civil case] a copy of the opinion gl¢^^^b¢^‘¢^1 fhanded

down] by the appellate court and a copy of the judgment rendered

by ¢¢i¢^i tf he] appellate court as entered in the minutes.

[Delivery on a party having counsel indicated of record shall be

made on counsel.] The clerk of the trial

court shall ]5¢/]5y/^IX#i filegl fthe copy of the opinion] among the

papers of the cause in such court. When there is more than one

attorney ¢^i/¢^¢}^/¢^g1¢ [for a party], the attorneys may designate

in advance the one to whom the copies of the opinion and judgment

shall be mailed. In criminal cases, copies shall also be

provided to the State Prosecuting Attorney, P. O. Box 12405,

Austin, Texas 78711 and to the Clerk of the Court of Criminal

Appeals ^^¢/^^7^/^¢I^¢Z^^^^/^¢I^^¢¢¢^f^J^^$/1^^^¢¢^^�

COMMENT ON 1990 CHANGE:

I
00^ 1^.
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TRAP 100. Motion and Second Motion for Rehearing

(a) Motion for Rehearing. Any party [to the trial court's

final ludament affected by the ludgment of the court of appeals

and] desiring a rehearing of any matter determined by a court of

appeals or any panel thereof must, within fifteen days after the

date of rendition of the judgment or decision of the court, file

with the clerk of the court a motion in writing for a rehearing,-

in which the points relied upon for the rehearing shall be

distinctly specified. [It is not a requisite to filing a motion '

for rehearing that a party affected by the iudgment have previ-

ously filed a brief or otherwise appeared in the appeal.]

(b) Reply. (No change.)

(c) Decision on Motion. No chan e.( g )

(d) ^¢¢OVIgi [Furtheri Motion for Rehearing. If on rehearing

the court of appeals or any panel thereof modifies its judgment,

or vacates its judgment and renders a new judgment, or hands down

an opinion in connection with the overruling of a motion for

rehearing, a further motion for rehearing may [be filed by]//^#

a(ny]party [to the trial court's final judgment who is affected ^

by the court of appeals' judgment on rehearing, and who] desires

to complain of the action taken, 16¢ /^^^¢g1 within fifteen days

after such action occurs. However, in civil cases, a further

motion for rehearing shall not be required or necessary as a

predicate for a point in the application for writ of error if the

asserted point of error was overruled by the court of appeals in

a prior motion for rehearing. [It is not a requisite to filincL a

00112
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