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June 22, 1989

Mr. Luther H. Soules, III

Soules & Wallace

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas .78205-2230

Dear Mr. Soules:

Thank you for your recent letter urging my veto of S.B.

874.

You will be happy to know that I vetoed this particular

piece of legislation.

Constituent input was vital to my decision and I appreciate

your interest.

Sincerely,

WPC:DPF/smm/ls

0001
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June 23, 1989

Mr. Luther Soules, III
10th Floor Republic of Texas Plaza

175 E. Houston Street
San Antonio, Texas 78205-2230

Dear Luke:

I enjoyed getting to visit with you again at the

Committee hearing on S.B. 1013. I also appreciated

your letter outlining your thoughts on the bill.

As we discussed during the hearing, it appears

that part of the solution to this question regard-
ing sanctions for frivolous lawsuits would be to
have better lines of communication opened up be-
tween the Legislature and the Supreme Court.

Again, I appreciate you taking the time to come
before the Committee to share your views.

BG/ms



ORLANDO L. GARCIA

STATE REPRESENTATIVE

June 20, 1989

Luther H. Soules, III

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Dear Mr. Soules:

200 NAVARRO

As you know, the 71st Legislature has concluded

its Regular Session. Previously you communicated

you ^concern and interest regarding House Bill

2223 by Representative Culberson and Senate Bill

1013 by Senator Krier relating to frivolous

lawsuits. Please be advised that the Legislature

did not pass either of these bills.

Again, thank you for your communication and

interest in our state government. Your

participation in our government is an integral

part of the democratic process. If I or my staff

may be of assistance to you on any matter pending

before the Legislature or any state agency, please

call me.

Very truly yours,

State Representative

RLANDO L. GARCIA

OLG/bac

III
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June 9, 1989

Mr. Luther H. Soules III

Republic of Texas Plaza

175 East Houston Street, 10th Floor

San Antonio, Texas 78205-2230

Dear Mr. Soules:

Thank you f,,,or your letter concerning SB1019 and HB2223 relating to friv-

olous lawsuits. As you probably know, neither of these bills were

passed into law during the legislative session. Please be assured that

I will continue to keep your concerns with this issue in mind in the fu-

ture.

Once again, thank you for writing. Please feel free to call on me if I

may ever be of any assistance to you in the future.

.HP/ck
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May 24, 1989

Luther H. Soules, III

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Dear Mr. Soules:

Thank you for your recent letter in opposition to

Senate Bill 1013, relating to frivolous law suits,

and the companion House Bill 2223. I am always

glad to hear from interested citizens about cur-

renfi,,,issues.

Senate Bill 1013 was left pending in the Senate

Jurisprudence Committee. House Bill 2223 has

passed out of committee in the House but has not

yet been set on the House Calendar. At this late

date in the session, it is highly unlikely that

either of these bills can possibly complete the

legislative process.

I appreciate you sharing your concerns with me and

if I can be of any further assistance to you in

state government matters, please don’t hesitate to

call on me.

District Office:

2117 Pat Booker Rd.

(512) 658-0768
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June 6, 1989

Mr. Luther H. Soules III

Attorney at Law

10th Floor, Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Dear Mr. Soules:-

You ^*.ad written me regarding S.B. 1019 and H.B.

2223; however, S.B. 1019 deals with schools, and I

believe that you are referring to S.B. 1013. H.B.

2223 was sent to the Calendars Committee but was

never scheduled for debate. S.B. 1013 was never

reported from Committee.

Again, I appreciate your keeping me informed of

,legislation of interest to you. Many good bills

were not passed this Session, since about 4,700

pieces of legislation were introduced and only about

835 were actually passed.

I
I

I
I
I

I
BD/dh
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TRCP 3a. Rules by Other Courts

Each court of appeals, administrative judicial region,

district court, county court, county court at law, and probate

court, may make and amend jt^i¢ ilocall rules governing practice

before such courts, provided;

(1) No change.

[(2) No time period provided by these rules may be altered

by local rules; and] .

,(^r (3) any proposed jlocall rule or amendment shall not

become effective until it is submitted and approved by the

Supreme Court of Texas; and

,(l7 (4) any proposed [local] rule or amendment shall not

become effective until at least thirty (30) days after its

publication in a manner reasonably calculated to bring it to the

attention of attorneys practicing before the court or courts for

which it is made; and

,(Ay (5) all jlocall rules for amendmentsl adopted and

approved in accordance herewith are made available upon request

to the members of the bar.

[(6) No local rule, order, or practice of any court, other

than local rules and amendments which fully comply with all

requirements of this Rule 3a shall ever be applied to determine

the merits of any matter.

[COMMENT TO 1990 CHANGE: To make Texas Rules of Civil Procedure

timetables mandatory and to preclude use of unpublished local

rules or other "standing" orders or local practices from deter-

mining issues of substantive merit.]
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When by these rules or by a notice given thereunder or by

order of court an act is required or allowed to be done at or

within a required or allowed to be done at or within a specified

time, the court for cause shown may, at any time in its dis-

cretion (a) with or without motion or notice, order the period

enlarged if application therefor is made before the expiration of

the period originally prescribed or as extended by a previous

order; or (b) upon motion permit the act to be done after the

expiration of the specified period where good cause is shown for

the failure to act. j/1byijt /ft [The court] may not enlarge the

period for taking any action under the rules relating to new

trials except as stated in these

0WON W/^OTA/

[If any document] is sent to the proper clerk by first-class

United States mail in an envelope or wrapper properly addressed

and stamped and is deposited in the mail [on or]

before the last day for filing same, the same, if received by the

clerk not more than ten days tardily, shall be filed by the clerk

and be deemed filed in time. j /16j`ot^91¢0j/^i^yb^^b¢^t /Yt u

legible postmark affixed by the United States Postal Service

shall be prima facie evidence of the date of mailing.
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fCOMMENT TO 1990 CHANGE: To make the last date for mailing under

Rule 5 coincide with the last date for filing.]
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TRCP 21. Motions

An application to the court for an order, whether in the

form of a motion, plea or other form of request, unless presented

during a hearing or trial, shall be made in writing, shall state

the grounds therefor, shall set forth the relief or order sought,

[shall be served on all parties ] and shall be filed and noted on

the docket.

An application to the court for an order and notice of any

hearing thereon, not presented during a hearing or trial, shall

be served upon [all other] [parties], not less

than three days before the time specified for the hearing unless

otherwise provided by these rules or shortened by the court.

[COMMENT TO 1990 CHANGE: To require service of all described

documents on all parties.]
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TRCP 21a. Notice

Every notice required by these rules, [and every application

to the Court for an order,] other than the citation to be served

upon the filing of a cause of action and except as otherwise

expressly provided in these rules, may be served by delivering a

copy [thereofl

to the party to be served, or ^I^¢ [the party’s]

duly authorized agent or ^I^¢ attorney of record, either in person

or by [agent or by courier receipted delivery�or by certified or]

registered mail, to [the party’s] ^i^¢ last known+address, [or by

telephonic document transfer to the party’s current telecopier

number,] or it may be given in such other manner as the court in

its discretion may direct. Service by mail shall be complete

upon deposit of the paper, enclosed in a postpaid, properly

addressed wrapper, in a post office or official depository under

the care and custody of the United States Postal Service.

Whenever a party has the right or is required to do some act or

^AX¢ /¢¢#i¢ /^b^¢¢¢¢gli^i^¢ within a prescribed period after the

service of a notice or other paper upon him and the notice or

paper is served upon by mail [or by telephonic document

transfer], three days shall be added to the prescribed period.

ljt jNoticel may be served by a party to the suit, an

attorney of record, ja1 sheriff or constable, or

by any other person competent to testify. [The party or attorney

ofrecord shall certify to the court compliance with this rule in

writing over signature and on the filed instrument.] A
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¢^At¢O¢Vijt certificate by la Party or] an attorney of record, or

the return of an officer, or the affidavit of any person showing

service of a notice shall be prima facie evidence of the fact of

service. Nothing herein shall preclude any party from offering

proof that the notice or document was not received, or, if

service was by mail, that it was not received within three days

from the date of deposit in a post office or official depository

under the care and custody of the United States Postal Service,

and upon so finding, the court may extend the time for taking the

action required of such party or grant such other relief as it

deems just. The provisions hereof relating to the method of

service of notice are cumulative of all other methods of service

prescribed by these rules.

�

[COMMENT TO 1990 CHANGE: Delivery means and technologies have

significantly changed since 1941 and this amendment brings

approved service practices more current.]

I
I
I
I
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TRCP 26. Clerk’s Court Docket

I
I
I

I

Each clerk shall also keep a court docket in a yb¢ZZ /)60}dViql

16^0)t [permanent record) ^Vi that ^i¢ shall ¢jflt¢t [ includel the

number of the case and the names of parties, the names of the

attorneys, the nature of the action, the pleas, the motions, and

the ruling of the court as made.

[COMMENT TO 1990 CHANGE: To conform to modern technologies for

keeping of permanent records by clerks.]
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TRAP 54. Time to File Record

(a) In Civil Cases -- Ordinary Timetable. The transcript

and statement of facts, if any, shall be filed in the appellate

court within sixty days after the judgment is signed, or, if a

timely motion for new trial or to modify the judgment has been

filed by any party [or if any party has timely filed a request

for findings of fact and conclusions of law in a nonjury case],

within one hundred twenty days after the judgment is signed. If

a writ of error has been perfected to the court of -appeals the

record shall be filed within sixty days after perfection of the

writ of error. Failure to file either the transcript or the

statement of facts within such time shall not affect the juris-

diction of the court, but shall be ground for dismissing the

appeal, affirming the judgment appealed from, disregarding

materials filed, or applying presumptions against the appellant,

either on appeal or on the court’s own motion, as the court shall

determine. The court has authority to consider all timely filed

transcripts and statements of facts, but shall have no authority

to consider a late filed transcript or statement of facts, except

as permitted by this rule.

(b) In Criminal Cases - Ordinary Timetable. The transcript

and statement of facts shall be filed in the appellate court

within sixty days after the day sentence is imposed or suspended

in open court or the order appealed from has been signed, if a

motion for new trial is not filed. If a timely motion for new

trial is filed, the transcript and statement of facts shall be

filed within one hundred [twenty] days after the day sentence is

00024
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imposed or suspended in open court or the order appealed from has
.,.

been signed.

(c) No change.

[COMMENT TO 1990 CHANGE: To make the appellate timetable for�

non-iury cases conform more to that in iury cases. To conform

paraaraph (b) to the rule amendment adopted by the Court of

Criminal Appeals.]

I



TRCP 67. Amendments to Conform to Issues Tried Without

Objection

When issues not raised by the pleadings are tried by express

or implied consent of the parties, they shall be treated in all

respects as if they had been raised in the pleadings. In such

case such amendment of the pleadings as may be necessary to cause

them to conform to the evidence and to raise these issues may be

made by leave of court upon motion of any party at any time up to

the submission of the case to the Court or jury, but failure so

to amend shall not affect the result of the trial of these

issues; provided that written pleadings, before the time of

submission, shall be necessary to the submission of $^¢¢^AX

0$ [questions], as is provided in Rules 277 and 279.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]



TRCP 72 Filing Pleadings: Copy Delivered to All Parties or

Attorneys

jAl party rwhol files, or asks leave to file

any pleading, plea, or motion of any character which is not by

law or by these rules required to be served upon [all other

partiesi shall at the same time ¢^"¢r

deliver [by any method approved for service in Rule 21a to] ¢t

�

�

00027
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[COMMENT TO 1990 CHANGE: To require service on all parties.] I
I
I
I



[COMMENT TO 1990 CHANGE: To provide sanctions for the failure to

serve all parties.]
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TRCP 87. Determination of Motion to Transfer

1. Consideration of Motion. (No change.)

2. Burden of Establishing Venue

(a) (No change.)

(b) Cause of Action. It shall not be necessary for a

claimant to prove the meritjsl of a cause of action, but the

existence of a cause of action, when pleaded properly, shall be

taken as established as alleged by the pleadings[.]f/)6}dt/yb Jyjhen

the [defendant specifically denies the] ¢i$^O4Ajt1$ venue allega-

tions] the jSX¢$qi¢r [claimantl is re-

quired. by prima facie proof as provided in paragraph 3 of this

rule, to support ^i^¢ such pleading that the-cause of action

taken as established by tYie pleadings or a part t^i¢}t¢¢# of such

cause of action, accrued in the county of suit. /^}^/^5^‘^^ �^t /^^t¢^¢

If a defendant

seeks transfer to a county where the cause of action or a part

thereof accrued, it shall be sufficient for the defendant to

plead that if a cause of action exists, then the cause of action

or part thereof accrued in the specific county to which transfer

is sought, and such allegation shall not constitute an admission

that a cause of action in fact exists. A But the defendant yb^i¢

^¢¢^¢ /f^$ /^^^^$^¢^’ /^ /¢^¢¢ /^¢ /^ /¢¢l^^�^^’ /Y^^¢¢¢ /f^^¢ /¢^1^^¢ / ¢^ /^¢f^^¢^{

¢^/i^^^)t/^^S¢}^¢¢#{ /^t¢¢^yi¢gl shall be required to support his ;l¢jt^¢A

pleading, by prima facie proof as provided in paragraph 3 of this

rule, that, if a cause of action exists, it or a part thereof

accrued in the county to which transfer is sought.

I
I
I
I
I
I
I
I



(c) (No change.)

3. Proof

(a) Affidavit and Attachments. All venue facts, when

properly pleaded, shall be taken as true unless specifically

denied by the adverse party. When a venue fact is specifically

denied, the party pleading the venue fact must make prima facie

proof of that venue fact[; provided, however, that no party shall

ever be reauired for venue purposes to support by prima facie

proof the existence of a cause of action or part thereof, and at

the hearing the pleadings of the parties shall be taken as

conclusive on the issues of existence of a cause of action.

Prima facie proof is made when the venue facts are properly

pleaded and an affidavit, and any duly proved attachments to the

affidavit, are filed fully and specifically setting forth the

facts supporting such pleading. Affidavits shall be made on

personal knowledge, shall set forth specific facts as would be

admissible in evidence, and shall show affirmatively that the

affiant is competent to testify.

(b) The Hearing. (No change.)

(c) (No change.)

4. No Jury. (No change.)

5. No Rehearing. (No change.

6. (No change.)

[COMMENT TO 1990 CHANGE: To clarify that no proof of any kind is

required of any party to establish any element of a cause of

action or part thereof; proof is restricted to place, if any, and
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the pleadincts establish all other elements and may not be contro-

verted for venue purposes as to the existence of a cause of

action or part thereof.]
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TRCP 106. Method of Service.

(a) (No change.)

(b) Upon motion supported by affidavit stating the location

of the defendant’s usual place of business or usual place Ot of

abode or other place where the defendant can probably be found

and stating specifically the facts showing that service has been

attempting under either (a)(1) or (a)(2) at the location named in

such affidavit but has not been successful, the court may author-

ize service

(1) (No change.)

(2) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.1
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(No change.-

(No change.)

No default judgment shall be granted in any cause until the

citationj, or process under Rule 108 or 108a,] with proof of

service as provided by this rule for by Rule 108 or 108a], or as

ordered by the court in the event citation is executed under Rule

106, shall have been on file with the clerk of the court ten

days, exclusive of the day of filing and the day of judgment.

[COMMENT TO 1990 CHANGE: To state more directly that a default

judgment can be obtained when the defendant has been served with

process in a foreign country pursuant to the provisions of Rule

108 or 108a.]

I
1

I
I
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I
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Rule 166. Pre-Trial Procedure; Formulating Issues

In any action, the court may in its discretion direct the

attorneys for the parties and the parties or their duly author-

ized agents to appear before it for a conference to consider:

(a) All dilatory pleas and all motions and exceptions

relating to a suit pending;

(b) The simplification of the issues;

(c) The necessity or desirability of amendments to the

pleadings;

(e) The limitation of the number of expert witnesses;

(f) The advisability of a preliminary reference of issues

to a master or auditor for findings to be used as evidence when

the trial is to be by jury.

[(g) The Settlement of the case. To aid such consideration,

the court may encourage settlement.]

,(or (h) Such other matters as may aid in the disposition of

the action. The court shall -make an order which recites the

action taken at the pre-trial conference, the amendments allowed

to the pleadings, the time within which same may be filed, and

the agreements made by the parties as to any of the matters con-

sidered, and which limits the issues for trial to those not

disposed of by admissions or agreements of counsel; and such

order when entered shall control the subsequent course of the

action, unless modified at the trial to prevent manifest injus-

tice. The court. in its discretion may establish by rule a

00035



pre-trial calendar on which actions may be placed for considera-

tion as above provided and may either confine the calendar to

jury actions or extend it to all actions.

[COMMENT TO 1990 CHANGE: To add a new paragraph (g) to express

the ability of the trial courts at pretrial hearings to encourage

settlement.]
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TRCP 166a. Summary Judgment

(a) (No change)

(b) (No change)

(c) (No change)

Discovery products not on file with the clerk may be used as

for summary ludgment evidence if copies of the material,

appendices containing the evidence, or a notice containing

specific references to the specific discovery or specific

references or other instruments, is served on all parties

together with a statement of intent to use the specified

discovery as summary iudctment proofs: (i) at least twenty-one

(21) days before the hearing if such proofs are to be used to

support the summary ludgment; or (ii) at least seven (7) days

before the hearing if such proofs are to be used to oppose the

summary iudament.

,(glr (e) Case Not Fully Adjudicated on Motion. If on

motion under this rule judgment is not rendered upon the whole

case or for all the relief asked and a trial is necessary, the

court at the hearing of the motion, by examining the pleadings

and the evidence before it and by interrogating counsel, shall if

practicable ascertain what material facts exist without substan-

tial controversy and what material facts are actually and in good

faith controverted. It shall thereupon make an order specifying

the facts that appear without substantial controversy, including

I



I

the extent to which the amount of damages or other relief is not

in controversy, and directing such further proceedings in the

action as are just. Upon the trial of the action the facts so

specified shall be deemed established, and the trial shall be

conducted.

,(¢y (f) Form of Affidavits; Further Testimony. Supporting

and opposing affidavits shall be made on personal knowledge,

shall set forth such facts as would be admissible in evidence,

and shall show affirmatively that the affiant is competent to

testify to the matters stated therein. Sworn or certified copies

of all papers or parts thereof referred to in an affidavit shall

be attached thereto or served therewith. The court may permit

affidavits to be supplemented or opposed by depositions or by

further affidavits. Defects in the form of affidavits or attach-

ments will not be grounds for reversal unless specifically

pointed out by objection by an opposing party with opportunity,

but refusal, to amend.

,(#y (g) When Affidavits are Unavailable. Should it appear

from the affidavits of a party opposing the motion that he cannot

for reasons stated present by affidavit facts essential to

justify his opposition; the court may refuse the application for

judgment or may order a continuance to permit affidavits to be

obtained or depositions to be taken or discovery to be had or may

make such other order as is just.

,(oy (h) Affidavits Made in Bad Faith. Should it appear to

the satisfaction of the court at any time that any of the affida-

vits presented pursuant to this rule are presented in bad faith

00038
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or solely for the purpose of delay, the court shall forthwith

order the party employing them to pay to the other party the

amount of reasonable expenses which the filing of the affidavits

caused him to incur, including reasonable attorney’s fees, and

any offending party or attorney may be adjudged guilty of con-.

^ tempt.

’

^

I
I
I

I

[COMMENT TO 1990 CHANGE: This amendment provides a mechanism for

usincpreviously non-filed discovery in summary Judcrment prac-

tice. Such proofs must all be filed in advance of the hearing in

accordance with Rule 166a. Paragraphs (d) through (g) are

renumbered (e) through (h).]

00039
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TRCP 166b. Forms and Scope of Discovery; Protective Orders;

Supplementation of Responses

1. Forms of Discovery. (No change.)

2. Scope of Discovery. Except as provided in paragraph 3

of this rule, unless otherwise limited by order of the court in.

accordance with these rules, the scope of discovery is as

follows:

In General. (No change.)

b. Documents and Tangible Things. (No change.)

c. Land. (No change.)

d. Potential Parties and Witnesses. (No change.)

e. Experts and Reports of Experts. Discovery of the

facts known, mental impressions and opinions of experts,

otherwise discoverable because the information is relevant

to the subject matter in the pending action but which was

acquired or developed in anticipation of litigation and the

discovery of the identity of experts from whom the informa-

tion may be learned may be obtained only as follows:

(1) In General. A party may obtain discovery of

the identity and location (name, address and telephone

number) of an expert who may be called as a witness,

the subject matter on which the witness is expected to

testify, the mental impressions and opinions held by

the expert and the facts known to the expert (regard-

less of when the factual information was acquired)

which relate to or form the basis of the mental impres-

sions and opinions held by the expert. The disclosure
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of the same information concerning an expert used for

consultation and who is not expected to be called as

a[n expert] witness at trial is required if the

impressions have been reviewed by a testifying expert.]

(2) Reports. A party may also obtain discovery

of documents and tangible things including all tangible

reports, physical models, compilations of data and

other material prepared by an expert or for an expert

in anticipation of the expert’s trial and deposition

testimony. The disclosure of material prepared by an

expert used for consultation is required even if it was

prepared in anticipation of litigation or for trial

[if the consulting expert’s opinions or impressions

have been reviewed by a testifying expert.]

(3) Determination of Status. (No change.)

(4) Reduction of Report to Tangible Form. (No

change.)

f. Indemnity, Insuring and Settlement Agreements.

(No change.)

g. Statements. (No change.)

h. Medical Records; Medical Authorization. (No

change.)



3. Exemptions. The following matters are protected from

disclosure by privilege:

a. Work Product. (No change.)

b. Experts. (No change.)

c. Witness Statements. The written statements of poten-

tial witnesses and parties, when made

subsequent to the occurrence or transaction upon which the suit

is based and in connection with the prosecution, investigation,

or defense of the particular suit, or in anticipation of the

prosecution or defense of the claims made ^;A [a part of] the

pending litigation, except that persons, whether parties or not,

shall be entitled to obtain, upon request, copies of statements

they have previously made concerning the action or its subject

matter and which are in the possession, custody, or control of

any party. The term "written statements" includes (i) a written

statement signed or otherwise adopted or approved by the person

making it, and (ii) a stenographic, mechanical, electrical or

other type of recording, or any transcription thereof which is a

substantially verbatim recital of a statement made by the person

and contemporaneously recorded. [For purpose of this paragraph a

photoqraph is not a statement.]

d. Party Communications.

Ot$J5X¢/¢[C]ommunications between agents or representatives or the

employees of a party to the action or communications between a

party and that party’s agents, representatives or employees,
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of[when made

subsequent to the occurrence or transaction upon which the suit

is based/ and in connection with the prosecution, investigation

or defense of the particular suit, or in anticipation of the-

prosecution or defense of the claims made iA [a part of] the

pending litigation. [This exemption does not include communica-

tions prepared by or for experts that are otherwise discover-

able.] For the purpose of this paragraph, a photograph is not a

communication.

e. Other Privileged Information. Any matter protected

from disclosure by any other privilege.

Upon a showing that the party seeking discovery has substan-

tial need of the materials and that the party is unable without

undue hardship to obtain the substantial equivalent of the

materials by other means, a party may obtain discovery of the

materials otherwise exempt from discovery by subparagraphs c and

d of this paragraph 3. Nothing in this paragraph 3 shall be

construed to render non-discoverable the identity and location of

any potential party, any person having knowledge or relevant

facts, any expert who is expected to be called as a witness in

the action, or of any consulting expert whose opinions or impres-

sions have been reviewed by a testifying expert.

4. Presentation of Objections. [Either an objection or a

motion for protective order made by a party to discovery shall

preserve that objection without further support or action by the

party unless the ob;iection or motion is set for hearing and



determined by the court. Any party may at any reasonable time

request a hearing on any oblection or motion for protective

order. The failure of a party to obtain a ruling prior to trial

on any objection to discovery or motion for protective order does

not waive such objection or motion.] In lob-iecting]

to an appropriate discovery request within the scope of paragraph

2, a party fseekinq]

to exclude any matter from discovery on the basis of an exemption

or immunity from discovery, must specifically plead the

particular exemption or immunity from discovery relied upon and

[at or prior to any hearing shalll produce an evidence

[necessary tol support^IA$ such claim [eitherl in the form of

affidavits fserved at least seven days before the hearing] or

LYl ^^)to testimony.

t140 1^^^^^^^^1W /ot /016JO¢^^140 /16$t^y1 1160fl^yf$
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discovervl is necessary, the objecting party must segregate and
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When a party seeks to exclude documents from discovery and the

basis for objection is undue burden, unnecessary expense,

harassment or annoyance, or invasion of personal, constitutional,

or property rights, rather than a specific immunity or exemption,

it is not necessary for the court to conduct

[an inspection and review of the particular

discovery] before rulirig on the objection. [After the date on

which answers are to be served, oblections are waived unless an

extension of time has been obtained by agreement or order of the

court or good cause is shown for the failure to obZect within

such period.

5. Protective Orders. (No change.)

6. Duty to Supplement. A party who has responded to a

request for discovery that was correct and complete when made is

under no duty to supplement his response to include information

thereafter acquired, except the following shall be supplemented

not less than thirty days prior to the beginning of trial unless

the court finds that a good cause exists for permitting or

requiring later supplementatiori.

a. A party is under a duty ¢[r]easonably to supplement his

response if he obtains information upon the basis of which:

(1) (No change.)

(2) (No change.)

b. (No change.)

c. (No change.)

I

00044



[COMMENT TO 1990 CHANGE: To eliminate the contradiction between

Rule 166b 2.e (1) and (2) and corresponding Rule 166b 3 e Rule

166b 2.e (1) and (2) have been modified. As modified, Rule 166b

2.e (1) and (2) now make discoverable the impressions and opin-

ions of a consulting expert if a testifying expert has reviewed

those opinions and material, regardless of whether or not the

opinions and material form a basis for the opinion of the testi-

fying expert. The revisions keep the intent of Rule 166b 2 e(1)

and (2) and Rule 166b 3.e consistent with regard to consulting

experts. The amendments to Section 3 standardize language for

the same meaning.’ The amendments to Section 4 expressly dispense

with the necessity to do anything more than serve objections to

preserve discovery complaints in order to avoid unnecessary time

and expense to parties and time of the courts, particularly where

no party ever requests a hearing on the objection The failure

of any party to do more than merely object fully shall never

constitute a waiver of any objection.

The last sentence added to Section 4 was previously the second

sentence of Rule 168(6) and was moved because it applies to all

discovery oblections.]
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TRCP 167a. Physical and Mental Examination of Persons

(a) Order for Examination. When the mental or physical

condition (including the blood group) of a party, or of a person

in the custody or under the legal control of a party, is in.

controversy, the court in which the action is pending may order

the party to submit to a physical 0-t /#i0yit$X examination by a

physician[, or a mental examination by a physician or psycholo-

ist or to produce for examination the person in his custody or

legal control. The order may be made only on motion for good

cause shown and upon notice to the person to be examined and to

all parties and shall specify the time, place, manner, condi-

tions, and scope of the examination and the person or persons by

whom it is to be made.

(b) Report of Examining Physiciani or Psychologistl.

(1) If requested by the party against whom an order is made

under this rule or the person examined, the party causing the

examination to be made shall deliver to him a copy of a detailed

written report of the examining physician For psychologistl

setting out his findings, including results of all tests made,

diagnoses and conclusions, together with like reports of all

earlier examinations of the same condition. After delivery the

party causing the examination shall be entitled upon request to

receive from the party against whom the order is made a like

report of any examination, previously or thereafter made, of the

same conditi_,az, unless, in the case of a report of examination of
.

a person not a party, the party shows that he is unable to obtain

00046
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it. The court on motion may make an order against a party

requiring delivery of a report on such terms as are just, and if

a physician for psychologisti- fails or refuses to make a report

the court may exclude his testimony if offered at the trial.

(2) (No change.)

C. [No Comment.1

If no examination is sought either by agreement or under the

provisions of this rule, the party whose mental or physical

condition is in controversy shall not comment to the court or

jury on his willingness to submit to an examination, on the right

of any other party to request an examination or move for an

order, or on the failure of such other party to do so.

d. Definitions.

For the purpose of this rule, a psychologist is a psycholo-

gist licensed by the State of Texas.)

[COMMENT TO 1990 CHANGE: To provide for court-ordered examina-

tion by certain psychologists.]

I
I
I
I
I
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TRCP 168. Interrogatories to Parties

Any party may serve upon any other party written interroga-

tories to be answered by the party served, or, if the party

served is a public or private corporation or a partnership or

association, or governmental agency, by an officer or agent who

shall furnish such information as is available to the party.

Interrogatories may, without leave of court, be served upon the

plaintiff after commencement of the action and upon any other

party with or after the service of the citation and petition upon

that party.

1. (No change.)

2. (No change.)

3. (No change.)

4. (No change.)

5. (No change.)

6. Objections. On or prior to the date on which answers

are to be served, a party may serve written objections to specif-

ic interrogatories or portions thereof. 0)bjo¢jt^oyi$ /^ot)b¢gl/of jt^t

Pio /Wo /00 /0i^Ai /^AAaot$ Wo /to /00 /W)W /Oro /^^PW /Wo$o /00

^^^^ �̂^^^3^/^^/^^^^/^^^/^^^ �̂ /^^^^^^^4^/^^/^$^‘^^^^^^/^^/^^^^^’/^^ /^^^

$}d¢^i /15otAo91/ Answers only to those interrogatories or portions

thereof, to which objection is made, shall be deferred until the

objections are ruled upon and for such additional time thereafter

as the court may direct. Either party may request a hearing as

to such objections at the earliest possible time.



[COMMENT TO 1990 CHANGE: The previous second sentence in Section

6 which read, "Obj ections served after the date on which answers

are to be served are waived unless an extension of time has been

obtained by agreement or order of the court or good cause is

shown for the failure to oblect within such period," was and is

aplicable to all discovery obiections and therefore has been

moved to Rule 166b 4, last sentence.]

I
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TRCP 169. Request for Admission

1. Request for Admission. At any time after [commencement of

a party may serve upon any other party-

a written request for the admission, for purposes of the pending

action only, of the truth of any matters within the scope of Rule

166b set forth in the request that relate to statements or

opinions of fact or of the application of law to fact, including

the genuineness of any documents described in the request.

Copies of the documents shall be served with the request unless

’they have been or are otherwise furnished or made available for

inspection and copying. Whenever a party is represented by an

attorney of record, service of a request for admissions shall be

made on his attorney unless service on the party himself is

ordered by the court. A true copy of a request for admission or

of a written answer or objection, together with proof of the

service thereof as provided in Rule 21a, shall be filed promptly

in the clerk’s office by the party making it.

Each matter of which an admission is requested shall be

separately set forth. The matter is admitted without necessity

of a court order unless, within thirty (30) days after service of

the request, or within such time as the court may allow, or as

otherwise agreed by the parties,l the party to whom the request

is directed serves upon the party requesting the admission a

written answer or objection addressed to the matter, signed by

the party or by his attorney, but, unless the court

00050
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shortens the time, a defendant shall not be required to serve

answers or objections before the expiration of

fifty ( 50 ) days after service of the citation and petition upon

14^;h that defendant. If objection is made, the reason therefor

shall be stated. The answer shall specifically deny the matter.

or set forth in detail the reasons that the answering party

cannot truthfully admit or deny the matter. A denial shall

fairly meet the substance of the requested admission, and when

good faith requires that a party qualify his answer or deny only

a part of the matter of which an admission is requested, he shall

specify so much of it as is true and qualify or deny the remain-

der. An answering party may not give lack of information or

knowledge as a reason for failure to admit or deny unless he

states that he has made reasonable inquiry and that the informa-

tion known or easily obtainable by him is insufficient to enable

him to admit or deny. A party who considers that a matter of

which an admission is requested presents a genuine issue for

trial may not, on that ground alone, object to the request; he

may, subject to the provisions of paragraph 3 of Rule 215, deny

the matter or set forth reasons why he cannot admit or deny it.

2. Effect of Admission. (No change.)

[COMMENT TO 1990 CHANGE: The rule is amended to provide for an

agreement of the parties for additional time for the recipient of

the requests to file answers or oblections. This change will

allow the parties to agree to additional time within which to

answer without the necessity of obtaining a court order.



The rule is also amended to permit service of a Request for

Admission at any time after commencement of the action but

extends responses to no less than 50 days after service of the

citation and petition on the responsive parties.]

I
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TRCP 183. Interpreters

The court appoint an interpreter$ [ of

its own selection and may fix the interpreter’s reasonable

compensation. The compensation shall be paid out of funds

provided by law or by one or more of the parties as the court may

direct, and may be taxed ultimately as costs, in the discretion

of the court. 1 / /y6^io /O$lf /160 / ^^^oAOql / ^A /Jt^io /$Ali �O /^^^00t /$$ /TAftf

^OW$/ 1AAA/Pioxzl160 /^0161 O¢t 1to /Mio /$000 /POAAzY-^O$ /for 1^^^^16Wt

¢^¢¢/

[COMMENT TO 1990 CHANGE: To adopt procedures for the appointment

and compensation of interpreters. Source: Fed. R. Civ. P.

43 ( f ) .]
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TRCP 184. Determination of Law of Other States

[Repealed.]

�

�

�

�

[COMMENT TO 1990 CHANGE: Rule 184 has been repealed because

it was added to Rule 202, Texas Rules of Civil Evidence, effec-

tive January 1, 1988.]
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TRCP 184a. Determination of the Laws of Foreign Countries

fRepealedl

A /PWY/l#oO /^AWO$4044^$O/W ^^$IAO /¢OA¢^^^^N /too /^OT^ /Of

A 1^OtO^00 /¢014tttY 1$0$ZX 1^t)tO 100tt¢O 140 104$ 1j6X04slt00$ 10t 1^^140t

/4141/ot/^oWt/

� �
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�

�

[COMMENT TO 1990 CHANGE: Rule 184 has been repealed because

it was added to Rule 203, Texas Rules of Civil Evidence, effec-

tive January 1, 1988.]
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TRCP 200. Depositions Upon Oral Examination

1. When Depositions May Be Taken. (No change.)

2. Notice of Examination: General Requirements; Notice of

Deposition of Organization

a. Reasonable notice must be served in writing by the

party, or his attorney, proposing to take a deposition upon

oral examination, to every other party or his attorney of

record. The notice shall state the name of the deponent,

the time and the place of the taking of his deposition and,

if the production of documents or tangible things in accor-

dance with Rule 201 is desired, a designation of the items

to be produced by the deponent either by individual item or

by category and which describes each item and category with

reasonable particularity. [The notice shall also state the

identity of other persons who will attend other than the

witness, parties, spouses of parties, counsel, employees of

counsel, and the officer taking the deposition. If any

other party intends to have such other persons attend, that

t t i bl ti f th id tit f hpar y mus g ve reasona e no ce o e en y o suc

other persons.]

b. (No change.)

[COMMENT TO 1990 CHANGE: Rule 200(2) (a) was amended to provide

for persons who may attend deposition without notification and to

provide for notice, to be given a reasonable number of days in

d ’a vance of the deposition, of any party s intent to have any

other persons attend.]



I

TRCP 201. Compelling Appearance; Production of Documents and

Things; Deposition of Organization

Any person may be compelled to appear and give testimony by

deposition in a civil action.

(1) (No change.)

(2) (No change.)

(3) (No change.)

(4) (No change.)

(5) Time and Place. The’time and place designated shall be

reasonable. The place of taking a deposition shall be in the

county of the witness,’ residence or, where he is employed or

regularly transacts business in person or at such other conve-

nient place as may be directed by the court in which the cause is

pending; provided, however, the deposition of a party or the

person or persons designated by a party under paragraph 4 above

may be taken in the court of suit subject to the provisions of

paragraph A u of Rule 166b. A nonresident or transient person

may be required to attend in the county where he is served with a

subpoena, or within one hundred miles from the place of service,

or at such other convenient place as the court may direct. The

witness shall remain in attendance from day to day until such

deposition is begun and completed.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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Rule 208. Depositions Upon Written Questions

1. Serving Questions; Notice. After commencement of the

action, any party may take the testimony of any person, including

a party, by deposition upon written questions. fLeave of court,

granted with or without notice, must be obtained only if a party.

seeks to take a deposition prior to the appearance day of any

defendant.1 Attendance of witnesses and the production of

designated items may be compelled as provided in Rule 201.

A party proposing to take a deposition upon written ques-

tions shall serve them upon every other party or his attorney

with a written notice ten days before the deposition is to be

taken. The notice shall state the name and if known, the address

of the deponent, the suit in which the deposition is to be used,

the name or descriptive title and address of the officer before

whom the deposition is to be taken, and, if the production of

documents or tangible things in accordance with Rule 201 is

desired, a designation of the items to be produced by the depo-

nent either by individual item or by category and which describes

each item and category with reasonable particularity. [The

notice shall also state the identity of other persons who will

attend other than the witness, parties, spouses of parties,

counsel, employees of counsel, and the officer taking the deposi-

tion. If any other party intends to have such other persons

attend, that party must give reasonable notice of the identity of

such other persons.]

A party may in his notice name as the witness a public or

private corporation or a partnership or association or
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given a reasonable number of days in advance of the deposition,

of any party’s intent to have any other persons attend.]

I
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governmental agency and describe with reasonable particularity

the matters on which examination is requested. In that event,

the organization so named shall designate one or more officers,

directors or managing agents, or other persons to testify on its

behalf, and may set forth, for each person designated, the.

matters on which he will testify. A subpoena shall advise a

non-party organization of its duty to make such a designation.

The person so designated shall testify as to matters known or

reasonably available to the organization. This paragraph does

not preclude taking a deposition by any other procedure author-

ized in these rules.

2. Notice by Publication. (No change.)

3. Cross-Questions, Redirect Questions, Re-cross Questions

and Formal Objections. (No change.)

4. Deposition Officer; Interpreter. (No change.)

5. Officer to take Responses and Prepare Record. (No

change.)

[COMMENT TO 1990 CHANGE: Rule 208 was silent as to whether a

deposition on written questions of a defendant could be taken

prior to the appearance date. Rule 200 permits depositions upon

oral examination of defendants prior to appearance date with

permission of the court. As modified, Rule 208 conforms to Rule

200 and permits the deposition on written questions of a defen-

dant prior to appearance date with permission of the court.

Rule 208 was also amended to provide for persons who may attend

deposition without notification and to provide for notice, to be
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TRCP 215. Abuse of Discovery; Sanctions

1. (No change.)

2. (No change.)

3. Abuse in Discovery Process in Seeking, Making, or.

Resisting Discovery. fAll motions to compel discovery and all

motions for sanctions shall contain a certificate by the party

filing same that efforts to resolve the discovery dispute without

the necessitv of court intervention have been attempted and

failed.1 If the court finds a party is abusing the discovery

process in seeking, making or resisting discovery or if the court

finds that any interrogatory or request for inspection or produc-

tion is unreasonably frivolous, oppressive, or harassing, or that

a response or answer is unreasonably frivolous or made for

purposes of delay, then the court in which the action is pending

may impose any sanction authorized by paragraphs (1), (2), (3),

(4), (5), and (8) of paragraph 2b of this rule. Such order of

sanction shall be subject to review on appeal from the final

judgment.

4. (No change.)

5. (No change.)

6. (No change.)

[COMMENT TO 1990 CHANGE: To encourage the courtesy of a confer-

ence of attorneys prior to motion practice.)
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TRCP 216. Request and Fee for Jury Trial

La�1 (No change.)

Lb.1 Jury Fee. [Unless otherwise provided by law, a]

fee of ten dollars if in the district court and five dollars if

in the county court must be deposited with the clerk of the court

within the time for making a written request for a jury trial.

The clerk shall promptly enter a notation of the payment of such

fee upon the court's docket sheet.

[COMMENT TO 1990 CHANGE: Additional fees for jury trials may be

required by other law. E.g., Texas Government Code 6 51.604.]

f
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TRCP 223. Jury List in Certain Counties

In counties governed as to juries by the laws providing for

interchangeable juries, the names of the jurors shall be placed

upon the general panel in the order in which they are jrandomly

selectedl and jurors shall be assigned for

service from the top thereof, in the order in which they shall be

needed, and jurors returned to the general panel after service in

any of such courts shall be enrolled at the bottom of the list in

the order of their respective return; provided, however,

� �

�

[after such assignment to a narticu-

lar court, the trial iudge of such court, upon the demand prior

to voir dire examination by any party or attorney in the case

reached for trial in such court, shall cause the names of all

members of such assigned jury panel in such case to be placed in

a receptacle, shuffled, and drawn, and such names shall be

transcribed in the order drawn on the iury list from which the

jury is to be selected to try such case. There shall be only one

shuffle and drawing by the trial judQe in each case.1

[COMMENT TO 1990 CHANGE: To provide informity in jury shuffles.]

I

1
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TRCP 239. Judgment by Default

Upon such call of the docket, or at any time after a defen-

dant is required to answer, the plaintiff may in term time take

judgment by default against such defendant if he has not previ-

ously filed an answer and provided that the citation with the.

officer’s return thereon shall have been on file with the clerk

for the length of time required by Rule 107. rNo default ’Lq-

, ment shall be rendered against a party in a removed action

remanded from federal court if that party filed an answer in

federal court during removal.l

[COMMENT TO 1990 CHANGE: To provide that any answer by a party.

state or federal, will preclude a state court default judgment

against that party.]
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TRCP 245. Assignment of Cases for Trial

The Court may set contested cases on NjtNA

[written requesti of any party, or on the court’s own motion,

with reasonable notice of not less than forty five j^¢AJ days to

the parties [of a first setting for trial], or by agreement of.

the parties/; provided, however, that when a case previously has

been set for trial, the Court may reset said contested case to a

later date on any reasonable notice to the parties or by

agreement of the parties. Noncontested cases may be tried or

disposed of at any time whether set or not, and may be set at any

time for any other time.

fA request for trial setting constitutes a representation

that the requesting party reasonably and in good faith expects to

be ready for trial by the date requested, but no additional

representation concerning the completion of pretrial proceedings

or of current readiness for trial shall be required in order to

obtain a trial setting in a contested case 1

[COMMENT TO 1990 CHANGE: First paraaraph to harmonize a first

time non-lury setting with the time for lury demand. Second

paragraph, to eliminate impediments to continuing case prepara-

tion and discovery after a trial setting is re uested in a

pending case.]

I
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TRCP 260. In Case of New Counties

jRepealed]

�

�

� �

�

� �

[COMMENT TO 1990 CHANGE: Repealed as no longer needed.]
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TRCP 269. Argument

(a) After the evidence is concluded and the charge is read,

the parties may argue the case to the jury. The party having the

burden of proof on the whole case, or on all matters which are

submitted by the

shall be entitled to open and conclude the argument; where

there are several parties having separate claims or defenses, the

court shall prescribe the order of argument between them.

(b) (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)

(f) (No change.)

(g) The court will not be required to wait for objections

to be made when the rules as to arguments-are violated; }by bC ut1

should they not be noticed and-corrected by the court, opposing

counsel may ask leave of the court to rise and present his point

of objection. But the court shall protect counsel from any

unnecessary interruption made on frivolous and unimportant

grounds.

(h) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRCP 294. Polling the Jury

Either party shall have the right to have the jury polled.

When a jury is polled, this is done by reading once to the jury

collectively the general verdict, or the $P¢WAX/^$PAO$ [ques-

tions and answers thereto consecutively, and then calling the

name of each juror separately and asking him if it is his ver-

dict. If any juror answers in the negative when the verdict is

returned signed only by the presiding juror as a unanimous

verdict, or if any juror shown by his signature to agree to the

verdict should answer in the negative, the jury shall be retired

for further deliberation.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

I

00068



I

YY

TRCP 296. Conclusions of Fact and Law

In any case tried in the district or county court without a

jury, any party may request the court to state in writing its

findings of fact and conclusions of law. Such request shall be

entitled REQUEST FOR FINDINGS OF FACT AND CONCLUSIONS OF LAW and

shall be filed with the clerk of the court who shall immediately

call such request to the attention of the judge who tried the

case.

Time for Filing. Such request shall be filed within twenty

(20) days after judgment is signed.

Notice of Filing. Each request made pursuant to this rule

shall be served on each party to the suit in accordance with Rule

21a. The party makina the request shall also provide a copy of

the request to the iudge who tried the case by any method allowed

in Rule 21a.1

[COMMENT TO 1990 CHANGE: To better prescribe the practice and

times for findings of fact and conclusions of law. See also

Rules 297 and 298.]

I
I
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fTRCP 297. Time to Make and File Findings of Facts and Conclu-

sions of Law.

(a) When timely request is filed the court shall make and

file its findings of fact and conclusions of law within

twenty (20) days after such request is filed. The

court shall cause a copy of its findings and conclu-

sions to be mailed to each party in the suit.

(b) If the court fails to make timely findings of fact and

conclusions of law, the party making the request shall,

within thirty (30) days after filing the original

request, file with the clerk a NOTICE OF PAST DUE

FINDINGS OF FACT AND CONCLUSIONS OF LAW which shall be

immediately called to the attention of the Court by the

clerk. Such notice shall state the date the original

reguest was filed and the date the findings and conclu-

sions were due.
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(c) Upon filing the notice in (b) above, the time for the

court to make findinas of fact and conclusions of law

is extended to forty (40) days from the date the

original request was filed.

( d) The notice provided by this rule shall be served on-

each_party to the suit in accordance with Rule 21a. A

copy of the notice shall also be provided to the iudge

who tried the case by any method allowed in Rule 21a.

[COMMENT TO 1990 CHANGE: To better prescribe the practice and

times for findings of fact and conclusions of law. See also

Rules 296 and 298.]

I

I
I

I
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TRCP 298. Additional or Amended Findings

(TRCP 298. Additional or Amended Findings of Fact and Conclu-

sions of Law; Notice.

(a) After the court files original findings of fact and

conclusions of law, any Aarty may file with the clerk

of the court a request for specified additional or

amended findings or conclusions, or both. The request

for these findings shall be made within ten (10) days

after the filing of the original findings and conclu-

sions by the court. Each request made pursuant to this

rule shall be served on each party to the suit in

accordance with Rule 21a. The party making the request

shall also provide a copy to the iudge who tried the

case by any method allowed in Rule 21a.

(b) The court shall make and file any additional or amended

findings and conclusions within ten (10) days after

such request is filed, and cause a copy to be mailed to



each party to the suit . No findings or conclusions

shall be deemed or presumed by any failure of the court

to make any additional orders or conclusions ]

[COMMENT TO 1990 CHANGE: To better prescribe the practice and

times for findings of fact and conclusions of law. See also

Rules 296 and 298.]

i
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fTRCP 305. Proposed Judgment

Any party may prepare and submit a proposed ludgment or

order to the court for signature

Each party who submits a proposed ’1udament or order for

signature shall serve the proposed -iudgment or order on all other

parties or certify thereon that a true copy has been delivered to

each attorney or pro se party to the suit and indicate thereon

the date and manner of delivery.

Failure to comply with this rule shall not affect the time

for perfecting an appeal.]

[COMMENT TO 1990 CHANGE: To better prescribe the practice for

proposed iudgments and notice to other parties.]



TRCP 534. Citation

When a claim or demand is lodged with a justice for suit, he

shall issue forthwith citations for the defendant or defendants.

The citation shall require the defendant to appear and answer

plaintiff’s suit at or before 10:00 o’clock a.m. on the Monday

next after the expiration of ten days from the date of service

thereof, and shall state the place of holding the court. It

shall state the number of the suit, the names of all parties to

the suit, and the nature of plaintiff’s demand, and shall be

dated and signed by the justice of the peace.

�

[COMMENT TO 1990 CHANGE: To conform to 1988 changes to other

citation rules.]
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TRCP 687. Requisites of Writ

The writ of injunction shall be sufficient if it contains

substantially the following requisites:

(a) (No change.)

(b) (No change:)

(d) (No change.)

(e) If it is a temporary restraining order, it shall state

the day and time set for hearing, which shall not exceed jt¢14

jfourteenl days from the date of the court’s order granting such

temporary restraining order; but if it is a temporary injunction,

issued after notice, it shall be made returnable at or before ten

o’clock a.m. of the Monday next after the expiration of twenty

days from the date of service thereof, as in the case of ordinary

citations.

(f) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]



TRCP 771. Objections to Report

Either party to the suit may file objections to any report

of the commissioners in partition jwithin 30 days of the date the

report is filedl, and in such case a trial of the issues thereon

shall be had as in other cases. If the report be found to be.

erroneous in any material respect, or unequal and unjust, the

same shall be rejected, and other commissioners shall be appoint-

ed by the Court, and the same -proceedings had as in the first

instance.

[COMMENT TO 1990 CHANGE: To set a time within which obiections

to a commissioners reQort must be filed.]
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TRCP 781. Proceedings as in Civil Cases

Every person or corporation who shall be cited as here-

inbefore provided shall be entitled to all the rights in the

trial and investigation of the matters alleged against him, as in

cases of trial in civil cases in this State. Either party may

prosecute an appeal or writ of error from any judgment rendered,

as in other civil cases, subject, however, to the provisions of

Rule r42, Texas Rules of Appellate Procedurel, and the

appellate court shall give preference to such case, and hear and

determine the same as early as practicable.

[COMMENT TO 1990 CHANGE: Textual corrective change only.)
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TRE 604. Interpreters

An interpreter is subject to the provisions of these rules

relating to qualification as an expert and the administration of

an oath or affirmation that he will make a true translation.

[COMMENT: See Rule 183, Texas Rules of Civil Procedure, regard-

ing appointment and compensation of interpreters.J

I
I
I
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TRE 614. Exclusion of Witnesses

At the request of a party the court shall order witnesses

excluded so that they cannot hear the testimony of other witness-

es, and it may make the order of its own motion. This rule does-

not authorize exclusion of (1) a party who is a natural person or

the spouse of such natural person, or (2) an officer or employee

of a party which is not a natural person designated as its

representative by its attorney, or (3) a person whose presence is

shown by a party to be essential to the presentation of his

cause. [This rule is not applicable to discovery proceedings.]

[COMMENT TO 1990 CHANGE: See Rules 200 and 208 , Texas Rules of

Civil Procedure, relatinQ-to depositions.1
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TRE 703. Bases of Opinion Testimony

The facts or data in the particular case upon which an

expert bases an ^S^$ opinion or inference may be those perceived

by or reviewed by the expert ^i^#i at or before the-

hearing. If of a type reasonably relied upon by experts in the

particular field in forming opinions or inferences upon the

subject, the facts or data need not be admissible in evidence.

[COMNIENT TO 1990 CHANGE: This amendment conforms this rule of

evidence to the rules of discovery in utilizinct the term "re-

viewed by the expert." See also comment to Rule 166b.]

I
I
I
I
I
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I
I
I
I
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I
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TRAP 1 Scope of Rules; [Local Rules of Courts of Appeals]

(a) [No change.]

(b) Local Rules. Each court of appeals may, from time to

time, make and amend rules governing its practice not inconsis-

tent with these rules. Copies of rules and amendments so made

shall before their promulgation be furnished to the Supreme Court

and to the Court of Criminal Appeals for approval. [When an

appeal or original proceeding is docketed, the clerk shall mail a

copy of the court’s local rules to all counsel of record who

requests it.1

[COMMENT TO 1990 CHANGE: To provide for distribution of local

rules of court of appeals upon docketing of an appeal.]
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TRAP 4. Signing, Filing and Service

(a) Signing. Each application, brief, motion or other

paper filed shall be signed by at least one of the attorneys for

the party/ and shall give the State Bar of Texas identification

number, the mailing address and telephone number of each attorney

whose name is signed

I^^^^^^^ /^^‘ /^^^J^^‘ /¢^1^^^^^ � A party who is not represented by an

attorney shall sign his brief and give his address and telephone

number. The statement of service on opposite parties by one who

is not a licensed attorney shall be verified by affidavit.

(b) Filing. The filing of records, briefs and other papers

in the appellate court as required by these rules shall be made

by filing them with the clerk, except that any justice of the

court may permit the papers to be filed with him, in which event

he shall note thereon the filing date and time and forthwith

transmit them to the office of the clerk. If a motion for

rehearing, any matter relating to taking an appeal or writ of

error from the trial court to any higher court, or application

for writ of error or petition for discretionary review is sent to

the proper clerk by first-class United States mail in an envelope

or wrapper properly addressed and stamped and is deposited in the

mail f on or before] the last day for

filing same, the same, if received by the clerk not more than ten

days tardily, shall be filed by the clerk and be deemed as filed

in time; provided, however, that a certificate of mailing by the

I
I
I
I

I
I

I

I
I
I
I

I
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United States Postal Service or a legible postmark affixed by the

United States Postal Service shall be prima facie evidence of the

date of mailing.

(c) (No change.)

(d) (No change.)

(e) (No change.)

(f) (No change.)

(g) )Proof /of Service. Papers presented for filing shall

[be served and shalll contain an acknowledgement of service by

the person served or proof of service in the form of a statement

of the date and manner of service and of the names [and address-

es of the persons served, certified by the person who made the

service. Proof of service may appear on or be affixed to the

papers filed. The clerk may permit papers to be filed without

acknowledgement or proof of service but shall require such to be

filed promptly thereafter.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 5. Computation of Time

(a) In General. In computing any period of time prescribed

or allowed by these rules, by order of court, or by any applica-

ble statute, the day of the act, event, or default after which-

the designated period of time begins to run X$/AOjt/jtO jshall notl

be included. The last day of the period so computed to /jto

jshalll be included, unless it is a Saturday, La]. Sunday c_ "a

legal holiday, as defined by Article 4591, Revised Civil Stat-

utes, in which event the period ty[A$/001t^X jextends tol the end

of the next day which is A¢fto¢t not a Saturday, Sunday 00t

^AYl^AW It tzOOl)Wl#W zl$$/Ito t1091/00/t^00

(b) (No change.)

(c.) Nunc Pro Tunc Order. In civil cases, when a corrected

judgment has been signed after expiration of the court’s plenary

power pursuant to Rule 316 Ot/W of the Texas Rules of Civil

Procedure, the periods mentioned in subparagraph (b)(1) of this

rule shall run from the date of signing the corrected judgment

with respect to any complaint that would not be applicable to the

original judgment.

(d) (No change.)

(e) (No change.)

(f) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

I
I
I
I
1
I
I
I
I
I

I

I
I
I

I
oooa5



TRAP 12. Work of Court Reporters

(a) (No change.)

(b) (No change.)

(c) To aid the judge in setting the priorities in (b)

above, each court reporter shall report in writing to the judge

, on a monthly basis the amount and nature of the business pending

^ in the court reporter’s office. A copy of this report shall be

filed with the Clerk of the Court of Appeals of each Syil6t¢^o

^I}dgli¢^AZ District in which the court sits.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 15a. Grounds for Disqualification and Recusal of Appellate

Judges

(1) (No Change)

(2) Recusal

Appellate Judges should recuse themselves in proceed-

ings in which their impartiality might reasonably be questioned,

including but not limited to, instances in which they have a

personal bias or prejudice concerning subject matter or a party

or personal bias or prejudice concerning the,subject matter or a

party, or personal knowledge of disputed evidentiary facts

concerning the proceeding. [In the event the court sitting en

banc is evenlv divided the motion to recuse shall be granted ]

[COMMENT TO 1990 CHANGE: The present rule does not contain a

provision dealing with an evenly divided court sitting en banc on

a motion to recuse. The proposed amendment will determine that

situation without the necessity of bringing in a visiting iudge 1

I
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TRAP 17 Issuance of Process by Appellate Court

(a) Any writ Of or process issuing from any appellate

court shall bear the teste of the chief justice or presiding

judge under the seal of said court and be signed by the clerk,.

and, unless otherwise expressly provided by law or by these

rules, shall be directed to the party or court to be served, may

be served by the sheriff or any constable of any county of the

State of Texas within which such person to be served may be

found, and shall be returned to the court from which it issued

according to the direction of the writ. Whenever such writ or

process shall not be executed, the clerk is authorized to issue

another like process or writ upon the application of the party

who requested the former writ or process. Two or more writs may

be issued simultaneously at the,request of any party.

(b) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 20. Amicus Briefs

The clerk of the appellate court may receive but not file

amicus curiae briefs. An amicus curiae shall comply with the

briefing rules for the parties,a nd shall show in the brief that.

copies have been furnished to all attorneys of record in the

case. lIn civil cases, an amicus curiae brief shall not exceed

50 pages in length, exclusive of pages containing the table of

contents, index of authorities, points of error, and any addendum

containing statutes, rules, regulations, etc The court may,

upon motion and order, permit a longer brief.1

[COMMENT TO 1990 CHANGE: To provide for a maximum length for

amicus curiae briefs conformably with Rules 74(h) and 136(e) )

00089
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TRAP 41 Ordinary Appeal - When Perfected

(a) Appeals in Civil Cases.

I
I
I

I
I
I
I

I

(1) Time to Perfect Appeal. When security for costs

on appeal is required, the bond or affidavit in lieu thereof

shall be filed with the clerk within thirty days after the

judgment is signed, or, within ninety days after the judg-

ment is signed if a timely motion for new trial has been

filed by any party [or if any party has timely filed a

request for findings of fact and conclusions of law in a

non’uLry case]. If a deposit of cash is made in.lieu of

.bond, the same shall be made within the same period.

(2) Extension of Time. (No change.)

(b) Appeals in Criminal Cases.

(1) Time to Perfect Appeal. (No change.)

(2) Extension of Time. (No change.)

(c) Prematurely Filed Documents. No appeal or bond or

affidavit in lieu thereof, notice of appeal, or notice of

limitation of appeal shall be held ineffective because

prematurely filed. In civil cases, every such instrument

shall be deemed to have been filed on the date of but

subsequent to the 9l4^¢ time of signing of the judgment or

the 0Ajt0 rtimel of the overruling of motion for new trial,

if such a motion is filed. In criminal cases, every such

instrument shall be deemed to have been filed on the date of

but subsequent to the imposition or suspension of sentence

in open court or the signing of appealable order by the

trial judge, provided that no notice of appeal shall be

00090
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effective if given before a finding of guilt is made or a

verdict is received.

[COMMENT TO 1990 CHANGE: To make the appellate timetable for

non-iury cases conform more to that in jury cases.]
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TRAP 43 Orders Pending Interlocutory Appeal in Civil Cases.

(a) (No change.)

(b) Security. Except as provided in subdivision (a) the

trial court may permit interlocutory orderrsi to be suspended-

pending an appeal therefrom by filing security pursuant to Rule

47. Denial of such suspension may be reviewed for abuse of

discretion on motion by the appellate court.

(c) Temporary Orders of Appellate Court. On perfection of

an appeal from an interlocutory order, the appellate court may

issues such temporary orders as it finds necessary to preserve

the rights of the parties until disposition of the appeal and may

require such security as it deems appropriate, but it shall not

suspend the trial court’s order if the appellant’s rights would

be adequately protected by supersedeas jor other orders pursuant

to Rules 47 or 49.1

(d) (No change.)

(e) (No change.)

(f) (No change.)

(g) (No change.)

(h) (No change.)’

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 47. Suspension of Enforcement of Judgment Pending

Appeal in Civil Cases

Text as amended by the Supreme Court effective January

1, 1988. See also text as adopted by the Court of Criminal.

Appeals, post.

(a) Suspension of Enforcement. Unless otherwise provided

by law or these rules, a judgment debtor may suspend the exe-

cution of the judgment by filing a good and sufficient bond to be

approved by the clerk, subject to review by the court on hearing,

or making the deposit provided by Rule 48, payable to the judg-

ment creditor in the amount provided below, conditioned that the

judgment debtor shall prosecute his appeal or writ of error with

effect and, in case the judgment of the Supreme Court or court of

appeals shall be against him, he shall perform its judgment,

sentence or decree and pay all such damages and costs as said

court may award against him. If the bond or deposit is suffi-

cient to secure the costs and is f iled or made within the time

prescribed by Rule 40 j411, it constitutes sufficient compliance

with Rule 46. The trial court may make such orders as will

adequately protect the judgment creditor against any loss or

damages occasioned by the appeal.

(b) (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)



I

I

I

I
I

(f) (No change.)

(g) Conservatorship or Custody. When the judgment is one

involving the conservatorship or custody of a¢144XO [minorl, the

appeal, with or without security shall not have the effect of

suspending the judgment as to the conservatorship or custody of

the ¢^i^Xgl [minorl, unless it shall be so ordered by the court

rendering the judgment. However, the appellate court, upon a

proper showing, may permit the judgment to be superseded in that

respect also.

(h) (No change.)

(i) (No change.)

(j) (No change.)

(k) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 56. Receipt of the Record by Court of Appeals

(a) Duty of Clerk on Receiving Transcript. The clerks of

the courts of appeals shall receive the transcripts delivered and

sent to them, and receipt for same is required; but they shall

not be required to take a transcript out of the post office or

any express office, unless the postage or charges thereon be

fully paid. Upon receipt of the transcript, it shall be the duty

of the clerk to examine it in order to ascertain whether or not,

in case of an appeal, a proper appeal bond, notice of appeal or

affidavit in lieu thereof (when bond is required) have been

given; and in case of a writ of error, whether or not the peti-

tion and bond or affidavit in lieu thereof (when bond is’re-

quired) appear to have been filed. If it seems to ^i^o fthe

clerk that the appeal or writ of error has not been duly per-

fected, ^i¢ [the clerkl shall note on the transcript the day of

its reception and refer the matter to the court. If upon such

reference the court shall be of the opinion that the transcript

shows that the appeal or writ of error has been duly perfected,

^^i¢y Citl shall order the transcript to be filed as of the date

of its reception. If. not, [itl shall cause notice of the

defect to issue to the attorneys of record of the appellant, to

the end that they may take steps to amend the record, if it can

be done; for whi:.,h a reasonable time shall be allowed. If the

transcript does not show the jurisdiction of the court, and ifj.LJ

after noticej.Li it OO/AOjt [ is not amended, the appeal shall be

dismissed.

00095
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If a transcript, properly endorsed (when endorsement is

required), is received by the clerk within the time allowed by

these rules, bio Ithe clerk] shall endorse his for heri filing

thereon, showing the date of its reception, and shall notify both

appellant and the adverse party of the receipt of the transcript.-

If it is not properly endorsed, or an original transcript is

received after the time allowed, the clerk shall, without filing

it, make a memorandum upon it of the date of its reception and

keep it in his for herl office subject to the direction of the

person who applied for it or to the disposition of the court, and

shall notify the person who applied for a transcript why it has

not been filed. The transcript shall not be filed until a proper

showing has been made to the court for its not being properly

endorsed or received in proper time, and upon this being done,

the court may order it filed, if the rules have been complied

with, upon such terms as may be deemed proper, having respect to

the rights of the opposite party.

(b) Duty of Clerk on Receiving Statement of Facts. Upon

receipt of a statement of facts, the clerk shall ascertain if it

is presented within the time allowed and also if it has been

properly authenticated in accordance with these rules. If the

clerk finds that the statement of facts is presented in time and

has been certified by the official court reporter, the clerk

shall file it forthwith; otherwise, the clerk shall endorse

thereon the time of the receipt of such statement of facts, hold

the same subject to the order of the court of appeals, and notify
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the party (or ^it$ [the party’sl attorney) tendering the statement

of facts of the action and state the reasons therefor.

jCOMMENT TO 1990 CHANGE: Textual corrective change only ]
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TRAP 57. Docketing the Appeal

I
I

I
I
I

I
I

I

(a) (No change.)

(b) Attorneys’ Names. Before an attorney has filed his or

her brief he [or she] may notify the clerk in writing of the

fact that he [or shei represents a named party to the appeal,

which fact shall be )dY/ jt^i¢ /¢X0fK noted [by the clerkl upon the

docket, opposite the name of the party for whom ^So fthe attorneYl

appears, and shall be regarded by the court as having whatever

effect is given to the appearance of a party to a case without

Laj brief [having beenl filed. After briefs have been filed, the

name of the attorney or attorneys sign¢gl/ to in the brief shall

be entered by the clerk on the docket, opposite the name of the

appropriate party if such names have not already been so entered.

The clerk shall add the names of additional counsel u^)on

request.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 59. Voluntary Dismissal

(a) Civil Cases.

(1) The appellate court may finally dispose of an

appeal or writ of error as follows:

(A) In accordance with an agreement signed by all

parties or their attorneys and filed with the clerk; or

(B) On motion of appellant to dismiss the appeal

or affirm the judgment appealed from, with notice to

all other parties; provided, that no other party shall

be prevented from seeking any appellate relief 140 Litl

would otherwise be entitled to.

ICOMMENT TO 1990 CHANGE: Textual corrective change only.1
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TRAP 72. Motions to Dismiss for Want of Jurisdiction

Motions to dismiss for want of jurisdiction to decide the

appeal and for such Fotherl defects as defeat the jurisdiction in

the particular case and Lwhichl cannot be waived shall also be

made, filed and docketed within thirty days after the filing of-

the transcript in the court of appeals; provided, however, if

made afterwards they may be entertained by the court upon such

terms as the court may deem just and proper.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 74. Requisites of Briefs

Briefs shall be brief. Briefs shall be filed with the Clerk

of the Court of Appeals. They shall be addressed to "The Court

of Appeals" of the correct $}dj5t¢;fi¢ /^TiAgl^¢^$Z /;5 [d] istrict. In

civil cases the parties shall be designated as "Appellant" and-

"Appellee", and in criminal cases as ffAppellantn and "State".

(a) (No change.)

(b) (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)

(f) (No change.)

(g) (No change.)

(h) (No change.)

(i) (No change.)

(j) (No change.)

(k) (No change.)

(1) (No change.)

(m) (No change.)

(n) (No change.)

(o) (No change.)

(p) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 79. Panel and En Banc Submission

I
I
I
I
I

I
I
I
I
I
I
I
I

(a) (No change.)

(b) (No change.)

(c) (No change.)

(d) (No change.)

(e) A hearing or rehearing en banc is not favored and

should not be ordered 0-$¢0151t [unless consideration by the full

court is necessary to secure or maintain uniformity of its

decisions orl in extraordinary circumstances. A vote need not be

taken to determine whether a cause shall be heard or reheard en

banc unless a justice of the en banc court requests a vote. If a

vote is requested and a majority of the membership of the en banc

court vote to hear or rehear the case en banc, the case will be

heard or reheard en banc; otherwise, it will be decided by a

panel of the court.

[COMMENT TO 1990 CHANGE: To provide for en banc review by courts

of appeals where necessary to secure or maintain uniformity of

court decisions between or among panels of justices.]
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TRAP 90. Opinions, Publication and Citation

(a) Decision and Opinion. The court of appeals shall hand

down a written opinion which shall be as brief as practicable but

which shall address every issue raised and necessary to final

disposition of the appeal. Where the issues are clearly settled,

the court shall write a brief memorandum opinion.

(b) Signing of Opinions. A majority of the justices

participating in the decision of the case shall determine whether

the opinion shall be signed by a justice or issued per curiam.

The names of the justices participating in the decision shall be

noted on all written opinions or orders handed down by a panel.

,(¢r [c)1 Determination to Publish. A majority of the

justices participating in the decision of a case shall determine,

prior to the time it is issued, whether an opinion meets the

criteria for publishing, and if it does not meet the criteria for

publication, the opinion shall be distributed only to the persons

specified in Rule 91, but a copy may be furnished to any inter-

ested person. On each opinion a notation shall be made to

"publish" or "do not publish."

,(¢r [(d)1 Standards for Publication. An opinion by a court

of appeals shall be published only if, in the judgment of a

majority of the justices participating in the decision, it is one

that (1) establishes a new rule of law, alters or modifies an

existing rule, or applies an existing rule to a novel fact

situation likely to recur in future cases; (2) involves a legal

I
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issue of continuing public interest; (3) criticizes existing law;

or (4) resolves an apparent conflict of authority.

f 0y L(e)1 Concurring and Dissenting Opinions. Any justice

may file an opinion concurring in or dissenting from the decision

of the court of appeals. A concurring or dissenting opinion may.

be published if, in the judgment of its author, it meets one of

the criteria established in paragraph (c), but in such event the

majority opinion shall be published as well.

(f) (No change.)

(g) (No change.)

previously unpublished shall forthwith be released for publica-

tion, if the Supreme Court so orders.

(i) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 91. Copy of Opinion and Judgment to Attorneys, Etc.

On the date an opinion of an appellate court is handed down,

it shall be the duty of the clerk of the appellate court to mail

or deliver to the clerk of the trial court, to the trial judge-

who tried the case, and to one of the attorneys for the plain-

tiffs or the State and one of the attorneys for the defendants a

copy of the opinion delivered by the appellate court and a copy

of the judgment rendered by such appellate court as entered in

the minutes. The copy received by the clerk of the trial court

shall be )8y /0^#i filed among the papers of the cause in such

court. When there is more than one attorney on each side, the

attorneys may designate in advance the one to whom the copies of

the opinion and judgment’ shall be mailed. In criminal cases,

copies shall also be provided to the State Prosecuting Attorney,

P. O. Box 12405, Austin, Texas 78711 and to the Clerk of the

Court of Criminal Appeals and any appellant representing himself.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 100. Motion and Second :Motion for Rehearing

(a) (No change.)

(b) (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)

(f) En Banc Reconsideration. A majority of the justices of

the court en banc may order an en banc reconsideration of any

decision of a panel within

X¢¢yi¢O [the period of the court’s plenary jurisdiction] with or

without a motion for reconsideration en banc. A majority of the

justices may call for an en banc review by (1) notifying the

clerk in writing within said #^fjt¢¢o /91$y period, or (2) by

written order issued within said period, either with

or without en banc conference. In such event, the panel decision

shall not become final, and the case shall be resubmitted to the

court for an en banc review and disposition.

(g) (No change.)

[COMMENT TO 1990 CHANGE: To provide that en banc review may be

conducted at any time within the period of plenary jurisdiction

of a court of appeals. ]



SECTION NINE. APPLICATION FOR WRIT OF ERROR

AND BRIEF IN RESPONSE UN THE SUPREME COURTI

TRAP 130. Filing of Application in Court of Appeals

(a) (No change.)

(b) fNumber of Copies;l Time and Place of Filing. [Twelve

copies ofl 7[t]he application shall be filed with the Clerk of

the Court of Appeals within thirty days after the overruling of

the last timely motion for rehearing filed by any party.

(c) (No change.)

(d) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 133. Orders on Applications for Writ of Error

(a) (No change.)

(b) Conflict in Decisions. In cases of conflict yi$0¢0/^o

Tunderl subsection (a)(2) of section 22.001 of the Government

Code, the Supreme Court will grant the application for writ of.

error, unless it is in agreement with the decision of the court

of appeals in the case in which the application is filed. In

that event said Supreme Court will so state in its order, with

such explanatory remarks as may be deemed appropriate. If the

decision of the court of appeals is in conflict with an opinion

of the Supreme Court, is contrary to the Constitution, the

statutes or any rules promulgated by the Supreme Court, the

Supreme Court may, upon granting writ of error and without

hearing argument in the case, reverse, reform or modify the

judgment of the court of appeals, making, at the. same time, such

further orders as may be appropriate.

(c) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 134. When Application fDenied,l Dismissed or Refused

When the application shall have been filed for a period of

ten days, if the court determines to Ldeny.1 refuse[,] or dismiss

the same, whether or not the respondent has filed a brief in-

response, the clerk of the court will retain the application,

together with the record and accompanying papers, for fifteen

days from the date of rendition of the judgment Fdenying,l

refusing or dismissing the writ. At the end of that time, if no

motion for rehearing has been filed, or upon the overruling or

dismissal of a motion for rehearing, the Clerk of the Supreme

Court shall transmit to the court of appeals a certified copy of

the orders denying[, refusinq] or dismissing the application and

of the order overruling the motion for rehearing and shall return

all filed papers to the Clerk of the Court of Appeals, except the

application for writ of error, any brief in response and any

other briefs filed in the Supreme Court.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]



TRAP 135. Notice of Granting, Etc.

When the Supreme Court grants, fdenies,1- refuses, or dis-

misses an application for writ of error or a motion for rehear-

ing, the clerk of the court shall notify the parties or their

attorneys of record by letter.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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SECTION TEN. DIRECT APPEALS fTO THE SUPREME COURTI

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

I



TRAP 160. Form and Content of Motions for Extension of Time

All motions for extension of time for filing an application

for writ of error shall be filed in, directed to, and acted upon

by the Supreme Court. fTwelve copies of the motion for extension

of time shall be filed in the Supreme Court.l A copy of the-

motion shall also be filed.at the same time in the court of

appeals and the Clerk of the Supreme Court shall notify the court

of appeals of the action taken on the motion by the Supreme

Court. Each such motion shall specify the following:

(a) the court of appeals and the date of its judgment,

together with the number and style of the case;

(b) the date upon which the last timely motion for rehear-

ing was overruled;

(c) the deadline for filing the application; and

(d) the facts relied upon to reasonably explain the need

for an extension.

[COMMENT TO 1990 CHANGE: To provide that 12 copies of a motion

for extension be filed.]
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TRAP 172. Argument

(a) Time. In the argument of cases in the Supreme Court,

each side may be allowed Y_^i^rjty ftwenty-fivel minutes in the

argument at the bar, with f^f^¢¢A fteni minutes more in conclu-

sion by petitioner. In cases involving difficult questions, the.

time allotted may be extended by the court, provided application

is made before the day of argument. The court may, in its

discretion, shorten the time for argument. It may also align the

parties for purposes of presenting oral argument.

(b) (No change.)

(c) (No change.)

[COMMENT TO 1990 CHANGE: To reduce standard times for oral

submissions.]

I
I
I
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TRAP 182. Judgment on Affirmance or Rendition

Text as amended by the Supreme Court effective January 1,

I
I

1988. See also text as adopted by the Court of Criminal Appeals,

post.

(a) (No change.)

(b) Damages for Delay. Whenever the Supreme Court shall

determine that application for writ of error has been taken for

delay and without sufficient cause, then the court may/ /A$/P$ft

award each prevailing respondent an amount not

to exceed ten percent of the amount of damages awarded to such

respondent as damages against such petitioner. If there is no

amount awarded to the prevailing respondent as money damages,

then the court may each prevail-

ing respondent an amount not to exceed ten times the total

taxable costs as damages against such petitioner.

A request for damages pursuant to this rule, or an imposi-

tion of such damages without request, shall not authorize the

court to consider allegations or error that have not been other-

wise properly preserved or presented for review.

j

^

I
I
I

[COMMENT TO 1990 CHANGE: To provide for sanctions whether or not

the court renders a judgment.]
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TRAP 190. Motion for Rehearing

(a) Time for Filing. (No change.)

(b) Contents and Service. (No change.)

(c) Notice of the Motion. (No change.)

(d) Answer and Decision. (No change.)

[(e) Extensions of Time. An extension of time may be

granted for late filing in the Supreme Court of a motion for

rehearing, if a motion reasonably explaining the need therefor is

filed with the Supreme Court not later than fifteen days after

the last date for filinc, the motion.]

[COMMENT TO 1990 CHANGE: To conform with Rule 54(c) providing

for extensions of time in the courts of appeals.]



SECTION TWELVE. SUBMISSION AND ORAL ARGUMENT [IN THE SUPREME

I
I

COURT

SECTION THIRTEEN. DECISION, JUDGMENT AND MANDATE [IN THE SUPREME -

COIIRTI

SECTION FOURTEEN. MOTION FOR REHEARING jIN THE SUPREME COURTI

SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS, AND OPINIONS L

THE COURT OF CRIMINAL APPEALS]

, SECTION EIGHTEEN. REHEARINGS AND MANDATE jIN THE COURT OF

CRIMINAL APPEALSI

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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APPENDIX FOR CRIMINAL CASES

TEXAS RULES OF APPELLATE PROCEDURE

Adopted by orders of the Supreme Court and the Court of

Criminal Appeals April 10, 1986

Effective September 1, 1986

This appendix, adopted by order of the Court of Criminal

Appeals on April 10, 1986, effective September 1, 1986, to apply

to criminal cases and criminal law matters, preserves the sub-

stance of Rule 201 and Forms 3, 4, and 5 of the former Rules of

Post Trial and Appellate Procedure in Criminal Cases which were

repealed effective September 1, 1986, by another order of April

10, 1986.

Rule 1. The Record on Appeal

Pursuant to the provisions Rule 51(c) and 53(h), the Court

of Criminal Appeals directs that a record consisting of tran-

script and statement of facts (formerly transcription of court

reporter’s notes) in case of an appeal or writ of error (Article

44.43, C.C.P.) from trial court to an appellate court shall be

prepared in accordance with applicable Rules in the following

formats, respectively:

0011?
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(a) Transcript

(1) (No change.)

(2) (No change.)

(3) The front cover page shall be labeled in bold type

"TRANSCRIPT" and it shall state the number and style of

the criminal case, the court in which the case is

pending, the name of the judge presiding and the names

and mailing addresses of attorneys for the parties.

The Clerk shall endorse thereon the day the transcript

was transmitted to the court of appeals and shall sign

his name officially thereto, and shall provide a space

for the Clerk of the Court of Appeals to endorse his

filing thereon, showing the date received, and to enter

the docket number assigned to the cause. For those

purposes the following form will be sufficient.

TRANSCRIPT

(Trial Court) No.

In the District (County) Court of County,

Texas, Honorable , Judge Presiding.



I

, Appellant

vs.

The State of Texas

,

Appellate Attorney for Appellant: Appellate Attorney for State:

(name) (name)

(address) (address)

I
'I
I
I
1 .

I
I

I
I
I
I
I
I
I
I
I00119

I



I
I

I
I
I

,

, 19

(name of trial court clerk

(title

^

^ (Court of Appeals ) Cause No .

I
I

,

. 19

Clerk

By , Deputy

VOLUME

(4) (No change.),

(5) (No change.)

(6) (No change.)

(7) (No change.)

(b) Statement of Facts. (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.)



MIKE McCURLEY

DALLAS,TEXAS 75201

Mr. Luther Soules, III

Soules, Reed & Butts

800 Milam Bldg.

San Antonio, TX 78205

Dear Luther:

I would like to personally thank you for your recent presen-

tation on the 1988 rules changes to the family law section of the

Dallas Bar Association. I have heard nothing but good comments.

I was recently contacted by Larry Praeger, a practicing

attorney in Dallas regarding a possible amendment to the Family

Code dealing with the expunction of records relating to a false

allegation of child abuse. I took this matter to the Legislative

Committee of the Family Law Section who took it under con-

sideration. The Legislative Committee was of the opinion that it

would be unwise to deal with the expunction or sealing of records

..only as it related to family law cases and more specifically with

"matters involving sexual abuse.

The sealing of records has been a hot topic in Dallas

resulting in several court orders being questioned and the pro-

mulgation of some general admonissions against such action by our

- areas.

presiding judge. I am informed also that this subject is

starting to rear its ugly head in several of the metropolitan

The Legislative Committee of the Family Law Section was of

the opinion that this was a matter which should be addressed by

the Rules of Civil Procedure. I for one ^Ldo not want to single

out cases ivolving child abuse and take on the very emotionally

involved group which has been involved in legislation in this

area. Likewise, I feel that a rule of civil procedure could be

drafted setting forth guidelines and procedures for the court to

follow in the sealing of cases and the expunging of records in

certain cases.- There is a parallel procedure under the Criminal

Law as pointed out by Mr. Praeger. -



t
Mr. Luther Soules, III

February 11, 1988

Page 2

I enclose Larry Praeger’s memorandum to me with the attached

copy of Article 55.02 of the Code of Criminal Procedure.

I would personally request that consideration of a rule

dealing with these matters be put on the agenda for the next

meeting of the Supreme Court Advisory Committee having to do with

rules changes.

Again thank you very much for your hard work and sacrifice

and working on the rules changes, and more particularly for

taking the time to fly into Dallas in the dead of night, speak to

us, skip dinner and run madly back to the airport. Hopefully the

next time we meet we can take more time to visit.

Kenneth D. Fuller

KDF/jlj

Enclosure

cc: Lawrence Praeger

I
I
I
I

�

Jack Sampson

Harry Tindall

U11
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MEMORANDUM

January 22, 1988

TO: Ken Fuller

FROM: Larry Praeger

RE: Expunction of records relating to a false allegation

of child abuse

We have several cases pending on both the family and criminal

sides of our law firm that have dealt with allegations of child

abuse that have proven to be unfounded. Some of these cases have

produced an arrest and a subsequent "No Bill" by the grand jury.

When a case is no-billed (and under certain other circumstances),

a defendant is entitled to an expunction of records pursuant to

Article 55, Texas Code of Criminal Procedure (a copy of the

article is attached). The purpose of this law is obvious, it

protects the innocent person from the opprobrium associated with

evidence of criminal charges existing in public records.

These expunctions are granted routinely. After a brief hearing

the Court orders that all records and files relating to the

arrest be destroyed -- this includes court indices of cases

filed.

.court opinion, I think legislation should be enacted giving a

person a right to expunge Department of Human Services records

and court files in a suit affecting the parent child relationship

under certain limited conditions.

I believe a person should have the same right to be free of

records of a false allegation in a civil lawsuit that he/she does

in criminal litigation.

An argument can be made that the Department of Human Services is

an agency for the purpose of Article 55. However, in order to

avoid lengthy litigation that would probably require an appellate

Possible procedures:

%.V

1) Amend Article 55, Texas Code of Criminal Procedure to

specifically include Department of Human Services

investigations of child abuse.

2) In a suit affecting the parent-child relationship, authorize

the clerk to obliterate all references to child abuse unless



I

I

I

I

I
I

January 22, 1988

Page 2

the judge hearing the case makes an affirmative

finding that the allegations are true.

3) Amend the Family Code to require that in all suits affecting

the parent child relationship that contain an allegation of

child abuse the files be automatically sealed unless the

District Court directs otherwise.

4) Require the Department of Human Services to destroy its

records unless:

a) a criminal case is filed within a specified time; or

b) the judge in the suit affecting the parent-child

relationship makes an affirmative finding that the

allegations are true.

5) Create a cause of action for an individual to sue the

Department of Human Services for negligent disclosure of

Department of Human Services information relating to any

investigation.

These are just some ideas: The concept is to provide the same

protection on the civil side of the ’docket that the expunction

statute does on the criminal.

I will be happy to work with you on this in any way possible. I

appreciate your interest and look forward to your comments.

00124
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.1987

1979,

.

_MNEQUS

- eff. Jan. 1,

_

�

1058

(b) A person under recognizance or bond on the

effective date of this Act continues under such

recognizance or bond pending final disposition of

any action pending against him.

�

�

55.04.

55.05.

(3) he has not been c,)nvicted of a felony in the

five years preceding the date of the arrest.

1977.

1979.J





e.eh official

ocder shall:

r sB records

order.

1977.

56.

56.01.
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June 21, 1989

Mr. Michael A. Hatchell

Ramey, Flock, Hutchins, Jeffus,

Crawford & Harper

P. O. Box 629

Tyler, Texas 75710-0629

Mr. Russell McMains

Edwards, McMains & Constant

P.O. Drawer 480

Corpus Christi, Texas 78403

TELEFAX

SAN ANTONIO

Re: Organization of the Texas Rules of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a memorandum sent to me by
Sarah B. Duncan regarding reorganizing the Texas Rules of

Appellate Procedure. Please be prepared to report on this matter
at our next SCAC meeting. I will include the matter on our next
agenda.

As always, thank you for your keen attention to the business

of the Advisory Committee.

LHSIII/hjh

Enclosure

cc: Justice Nathan L. Hecht

Honorable Stanley Pemberton

00130



TO: ALL JUDGES ’

FROM: SAM HOUSTON CLINTON, Rules Committee Chair

RE: Recommendations on SCAC proposed TRAP amendments ‘

DATE: JUNE 23, 1989

The Rules Committee recommends that the Court adopt all

proposed amendments to Texas Rules of Alopellate Procedure

attached to a June 12, 1989 memorandum to all members of the

Supreme Court Advisory Committae from Luther H. Soules III,

Chairman, but with the following modirications.

Ru1: Add to the last sentence "who requests it," so_ that

the sentence would read:

When an appeal or original proceeding is docketed, the

clerk shall mail a copy of the court’s local rules to

all counsel of record who requests it.

To provide prosecuting attorneys and criminal defense attorneys

located and regularly practicing within the district a copy of

local rules every time a cause is docketed in which one is

counsel is redundant and, frankly, wasteful.

Rule 20. Begin the first bracketed sentence with "In civil

cases," so the sentence would read:

In civil cases, an amicus curiae brief shall not exceed

50 pages in length, exclusive of pages containing the

table of contents, index of authorities, points of

error and any addendum containing statutes, rules

regulations, etc.

I

I

I
I
I
I

I
I
I



I

I
I
I
I
I
^
I

Rules Committee - Memo -2-

Also, optionally, add to the comment "conformably with Rules

74(h) and 136(e)," so that comment would read:

COMMENT TO 1990 CHANGE: To provide for a maximum length

for amicus curiae briefs conformably with Rules 74(h)

and 136(e).

SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS AND

OPINIONS [IN THE COURT OF CRIMINAL APPEALS]

I
I
1

I
I
I
I
I
I

cc: Chief Justice Thomas R. Phillips .

Justice Nathan L. Hecht

Luther H. Soules III, Chairman

00132
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TRAP 4.‘ Signing, Filing and Service

(a) Signing. Each application, brief, motion or other

paper filed shall be signed by at least one of the attorneys for

the partyl and shall give the State Bar of Texas identification

number, the mailing address and telephone number of each attorney

whose name is signed

164tjt^¢¢/¢t1¢¢14Vi$¢i. A party who is not represented by an

attorney shall sign his brief and give his address and telephone

number.

(b) Filing. The filing of records, briefs and other papers

in the appellate court as required by these rules shall be made

by filing them with the clerk, except that any justice of the

court may permit the papers to be filed with him, in which event

he shall note thereon the filing date and time and forthwith

transmit them to the office of the clerk. If a motion for

rehearing, any matter relating to taking an appeal or writ of

error from the trial court to any higher court, or application

for writ of error or petition for discretionary review is sent to

the proper clerk by first-class United States mail in an envelope

or wrapper properly addressed and stamped and is deposited in the

mail [on or before] the last day for

filing same, the same, if received by the clerk not more than ten

days tardily, shall be filed by the clerk and be deemed a.s-filed

in time; provided, however, that a certificate of mailing by the

I
I
I
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I
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United States Postal Service or a legible postmark affixed by the

United States Postal Service shall be prima facie evidence of the

date of mailing.

(c) (No change.)

(d) (No change.)

(e) (No change.)

(f) (No change.)

(g) ptoof /of Service. Papers presented for filing shall

(be served and shalli contain an acknowledgement of service by

the person served or proof of service in the form of a statement

of the date and manner of service and of the names jand address-

es of the persons served, certified by the person who made the

service. Proof of service may appear on or be affixed to the

papers filed. The clerk may permit papers to be filed without

acknowledgement or proof of service but shall require such to be

filed promptly thereafter.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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FROM:

RE:

ALL JUDGES

SAM HOUSTON CLINTON, Rules Committee Chair

Recommendations on SCAC proposed TRAP amendments

DATE: JUNE 23, 1989

The Rules Committee recommends that the Court ad opt all

proposed amendments to Texas RuJ.es of Aopellate Procedure

attached to a June' 12, 1989 memorandum to all members of the

Supreme Court Advisory Committ‘e from Luther H. Soules III,
Chairman, but with the following moditications. .

Rule 1: Add to the last sentence "who requests it," so that

the sentence would read:

When an appeal or original proceeding is docketed, the ’

clerk shall mail a copy of the court’s local rules to

all counsel of record who recLuests it.

To provide prosecuting attorneys and criminal defense attorneys

located and regularly practicing within the district a copy of

local rules every time a cause is docketed in which one is

counsel is redundant and, frankly, wasteful.

In civil cases, an amicus curiae brief shall not exceed

50 pages in length, exclusive of pages containing the

table of contents, index of authorities, points of

error and any addendum containing statutes, rules

regulations, etc.
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May 25 1989,

Mr. Luther H. Soules, III

Soules and Wallace

Republic of Texas Plaza, Tenth Floor

175 East Houston Street

San Antonio, Texas 78205-2230

Dear Luke:

I find no provision in the appel t--P rules for substitution

of parties except Rule 9. That rule does not cover the situation,

quite common in these ard times, in which a new entity (like the

FDIC C or the FSLIC) succeeds to the interest of a party on appeal.

rhaps an amendment to Rule 9 should be considered at the May

meeting of the Advisory Committee.

Texas Rule of Civil Procedure 749c requires a pauper appellant

in a forcible detainer case involving non-payment of rent to

deposit one rental period’s rent into the court registry to perfect
the appeal. This deposit is not in the nature of a supersedeas,

hich is provided for in Rule 749b. A pending case challenges the

constitutionality of Rule 749c. Walker v. Blue Water Garden

Apartments, C-7798. This may be another problem we want to
discuss.

7 Finally, a local justice of the peace recently complained of

inconsistencies in the requirements for service of citation under

Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.

He suggested that the latter rules were simply overlooked when

changes in the former rules were made.

As always, the Court is grateful to you for your dedicated

assistance in developing our Rules.

0 0 1 ’12 ^ A



-"Rules Committee - Memo -2-

Also, optionally, add to the comment "conformably with Rules

.74(h) and 136(e)," so that comment would read:

COMMENT TO 1990 CHANGE: To provide for a maximum length

for amicus curiae briefs conformably with Rules 74(h)

and 136(e).

SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS AND

OPINIONS [IN THE COURT OF CRIMINAL APPEALS]

cc: Chief Justice Thomas R..Phillips

Justice Nathan L. Hecht

Luther H. Soules III, Chairman;/^



�

July 10, 1989

Mr. Luther Soules

175 E. Houston Street

Republic of Texas Plaza-10th Floor

San Antonio, TX 78205

RE: Special Report on Modifications to TRAP Rules 47 & 49-

Concerning Security on Appeal

Dear Luke:

Enclosed is a "marked-up" version of Appellant Rules 47 & 49

to reflect;

1) Modification of the standard for security on appeal

in conformity with Senate Bill 134, effective

September 1, 1989, (attached is the Bill and its

enrolled form) and,

2) Modification of Appellant Rule 49 (b) to clarify the

Texas Supreme Court’s authority to review security

on appeal for excessiveness. This concern was

raised in Justice Kilgarlin’s letter to you of April

25, 1988. (attached) I noticed in going through the

Supreme Court Advisory Committee materials from our

May meeting, that the COAJ did not concur in

recommending a rule change to Rule 49(b). (See

attached)

I believe that this addresses all of the concerns raised on

this subject. If I can be of any further assistance in this

matter, please feel free to contact me. I will be present to

report on this matter at our meeting this Saturday.

Sincerely,

Elaine A. Carlson

Professor of Law



Rule 47. Suspension of Enforcement of Judgment Pending

Appeal in Civil Cases

I

I

(a) (No change.)

(b) Money Judgment. When the judgment awards recovery

of a sum of money, the amount of the bond or deposit shall

be at least the amount of the judgment, interest, and costs.

The trial court may make an order deviating from this

general rule if after notice to all parties and a hearing

the trial court finds that pesting the aneunt e€ the bend er

elegesit wi11 [setting the security at an amount of the

judgment, interest, and costs would] cause irreparable harm

to the judgment debtor, and net-pee^ing-st^eh-benel-er-e^epesi^

[setting the security at the lesser amount would not

substantially decrease the degree to which a-iudgment

creditor’s recovery under the judgment would be secured

after the exhaustion of all appellate remedies]. In such a

case, the trial court may stay enforcement of the judgment

based upon an order which adequately protects the judgment

creditor against any loss or damage occasioned by the

appeal.

(c) (No change.)

(d) (No change.)

(e) (No change.)

(f) (No change.)

(g) (No change.)

(h) (No change.)

(i) (No change.)

(j) (No change.)

(k) (No change.) 00140
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Rule 47. Suspension of Enforcement of Judgment Pending

Appeal in Civil Cases

Text as amended by the Supreme Court effective January
1, 1988. See also text as adopted by the Court of Criminal
Appeals, post.

(a) Suspension of Enforcement. Unless otherwise provided

by law or these rules, a judgment debtor may suspend the exe-

cution of the judgment by filing a good and sufficient bond to be

approved by the clerk, subject to review by the court on hearing,

or making the deposit provided by Rule 48, payable to the judg-

ment creditor in the amount provided below, conditioned that the

judgment debtor shall prosecute his appeal or writ of error with

effect and, in case the judgment of the Supreme Court or court of

appeals shall be against him, he shall perform its judgment,

sentence or decree and pay all such damages and costs as said

court may award against him. If the bond or deposit is suffi-

cient to secure the costs and is filed or made within the time

prescribed by Rule ¢¢ j411, it constitutes sufficient compliance
with Rule 46. The trial court may make such orders as will

adequately protect the judgment creditor against any loss or

damages occasioned by the appeal.

(b) (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)

(f) (No change.)

(g) (No change.)

(h) (No change.)

(i) (No change.)

(j) (No, change.)

(k) (No change.)
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1 AN ACT

2 relating to security for certain judgments pending appeal.

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

4 SECTION 1. Subtitle D, Title 2, Civil Practice and Remedies

5 Code, is amended by adding Chapter 52 to read as follows:

6 CHAPTER 52. SECURITY FOR JUDGMENTS PENDING APPEAL

7 Sec. 52.001. DEFINITION. In this chapter, "security" means

8 a bond or deposit posted, as provided by the Texas Rules of

9 Appellate Procedure, by a judgment debtor to suspend execution of

10 the judgment during appeal of the judgment.

11 Sec. 52.002. BOND OR DEPOSIT FOR MONEY JUDGMENT. A trial

12 court rendering a judgment that awards recovery of a sum of money,

13 other than a judgment rendered in a bond forfeiture proceeding, a

14 personal injury or wrongful death action, a claim covered by

15 liability insurance, or a^workers’ compensation claim, may set the

16 security in an amount less than the amount of the judgment,

17 interest, and costs if the trial court, after notice to all parties

18 and a hearing, finds that:

19 (1) setting the security at an amount equal to the

20 amount of the judgment, interest, and costs would cause irreparable

21 harm to the judgment debtor; and

22- (2) setting the security at the lesser amount would

23 not substantially decrease the degree to which a fudgment.

24 creditor’s recovery under the judgment would be secured after the

25 exhaustion of all appellate remedies.

00142
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1 Sec. 52.003. REVIEW FOR SUFFICIENCY. In a manner similar

2 appellate review under Rule 49, Texas Rules of Appellate Procedur ^^

3 of the sufficiency of the amount of security set by a trial court,

4 an appellate court may review the sufficiency of the amount c,

5 security set by the trial court under Section 52.002.

6 Sec. 52.004. REVIEW FOR EXCESSIVENESS. (a) In a mannj

7 similar to appellate review under Rule:49, Texas Rules of A ella

8 Procedure, of the sufficiency of the amount of security set bv a

9 trial court, an appellate court may review for excessiveness A

10 amount of security-set by a trial court under:

11 (1) Section 52.002; or I
12 (2) the Texas Rules of Appellate Procedure if‘securit

13 is not set under Section 52.002.

14 (b) If the appellate court finds that the amount of securi

15 is excessive, the appellate court may reduce the amount.

16 Sec. 52.005. CONFLICT WITH TEXAS RULES OF APPELLAT^

17 PROCEDURE. (a) To the extent that this chapter conflicts with the

18 Texas Rules of Appellate Procedure, this chanter controls.

19 ( b ) Notwithstanding Section 22.004, Government Code, th

20 supreme court may not adopt rules in conflict with this chapter.

21 (c) The Texas Rules of Appellate Procedure apply to an^,

22 proceeding, cause of action, or claim to which Section 52.002 does

23 not apply.

24 SECTION 2. Section 52.001, Property Code, is amended to rea^

25 as follows:
,

16 Sec. 52.001. ESTABLISHMENT OF LIEN. Except as orovided

001 4 3 ,



S.B. No. 134

1 Section 52.0011, a[AJ first or subsequent abstract of judgment,

2 when it is recorded and indexed in accordance with this chapter,

3 constitutes a lien on the real property of the defendant located in

4 the county in which the abstract is recorded and indexed, including

5 real property acquired after such recording and indexing.

6 SECTION 3. Subchapter A, Chapter 52, Property Code, is

7 amended by adding Section 52.0011 to read as follows:

8 Sec. 52.0011. ESTABLISHMENT OF LIEN PENDING APPEAL OF

9 JUDGMENT. (a) A first or subsequent abstract of a judgment

10 rendered by a court against a defendant,. when it is recorded and

11 indexed under this chapter, does not constitute a lien on the real

12 property of the defendant if:

13 (1) the defendant has posted security as provided by

14 law or is excused by law from posting security; and

15 (2) the court finds that the creation of the lien

16 would not substantially" increase the degree to which a judgment

17 creditor’s recovery under the judgment would be secured when

18 balanced against the costs to the defendant after the exhaustion of

19 all appellate remedies. A certified copy of the finding of the

20 court must be recorded in the real property records in each county

21 in which the abstract of judgment or a certified copy of the

22 judgment is filed in the abstract of judgment records.

23 (b) The court may withdraw its finding under Subsection

24 (a)(2) at any time the court determines, from evidence presented to

25 it, that the finding should be withdrawn. The lien exists on

26 withdrawal of the finding and on the filing of a certified copy of

3
i
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I
1 the withdrawal of the finding of the court in the real ro e

2 records in each count in which the abstract of judgment or

certified copy of the judgment is filed in the abstract of judgment

4 records.

^

I
5 SECTION 4. This- Act takes effect September 1, 1989, and

6 applies only to a judgment rendered on or after that date. t

7 judgment rendered before the effective date of this Act is govern

_^-
8 by the law in effect at the time the judgment was rendered, and

9 i
10 SECTION 5. The importance, of this legislation and the

11 crowded condition of the calendars in both houses create
#

12 emergency and an imperative public necessity that t

13 constitutional rule requiring bills to be read on three sever

14 days in each house be suspended, and this rule is hereby suspend

S.B. No. 134

00 1 45
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S.B. No. 134

President of the Senate Speaker of the House

I hereby certify that S.B. No. 134 passed the Senate on

April 17, 1989, by a viva-voce vote; and that the Senate concurred

in House amendment on May 22, 1989, by a viva-voce vote.

Secretary of the Senate

I hereby certify that S.B. No. 134 passed the House, with

amendment, on May 20, 1989, by a non-record vote.

Chief Clerk of the House

Approved:

Date

I
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,
i

Governor
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April 20, 1989

TO: Honorable Senfronia Thompson, Chair In Re: Senate Bill No. 134,

Committee on Judiciary - as engrossed

I
House of Representatives By: Parker

Austin, Texas

FROM: Jim Oliver, Director

In response to your request for a Fiscal Note on Senate Bill No. 134, as

engrossed ( relating to security for certain judgments pending appeal) this

office has determined the following:

No fiscal implication to the State or units of local government is

anticipated.

Criminal Justice Policy Impact'Statement: No change in the sanctions
applicable to adults convicted of felony crimes is anticipated.

Source: LBB Staff: JO, JWH, AL, GMH, BL • ~



FISCAL NOTE

January 24, 1989

TO: Honorable Bob Glasgow, Chairman In Re: Senate Bill No. 134
Committee on Jurisprudence _ By: Parker
Senate Chamber
Austin, Texas

’FROM: Jim Oliver, Director

In response to your request for a Fiscal Note on Senate Bill No. 134 (relating
to security for,judgments pending appeal) this office has determined the
following:

No fiscal implication to the State or units of local government is

anticipated.

Source: LBB Staff: JO, JWH, AL, GMH, PA

71FSB134



By: Parker

BACKGROUND:

no background at this time

PURPOSE:

As proposed, S.B. 134 provide for,security for judgements pending appeal.

RULEMAKING AUTHORITY:

It is the committee's opinion that this bill does not grant any addition’

rulemaking authority to a state officer, institution, or agency.

SECTION BY SECTION ANALYSIS:

I
SECTION 1. Amends Subtitle D, Title 2, Civil Practice and Remedies Code, by ad

ing Chapter 52, as follows: . ^�

CHAPTER 52 SECURITY FOR JUDGMENTS PENDING APPEAL

Sec. 52.00:. Defines "secur_ty."

Sec. 52.002. Allows a trial court rende:ing a judgment that awards r eccve^

of money to set the security in an amount le'ss than the amount of the j^^

ment, interest, and costs under certain conditions.

Sec. 52.003. Allows an appellate court,to review the sufficiency of the

amount of security set by the trial court under Section 52.002.

I
Sec. 52.004. (a) Allows an appellate court to review for excessiveness t

amount of security set by a trial court under Section 52.002 or the texas

Rules of Appellate Procedure.

(b) Provides that the appellate court may reduce the amount if it finds

excessive.

Sec. 52.005. (a) Provides that this chapter controls if it conflicts wit

the Texas Rules of Appellate Procedure.

(b) Prohibits the supreme court from adopting rules in conflict with this

chapter.

,SECTION 2. Amends Sect_on 52.001, Property Code, to provide an exception, as prn

vided by Section 52.0011, to a first or subsequent abstract of judgment.

SECTIO:: 3. Amends Subchapter A, Chapter 52, Froperty Code, by adding Sectio I

52.0011, as follows:

Sec. 52.0011. (a) Sets forth conditions under which a first or subsequent

abstract of a judgment does not constitute a lien on the real rroperrv of the

i
(b) Allows the court to withdraw its findings under Subsectior ( a)(=; at an

time. Provider that the lien exists upon withdrawal of the finding.

SECTION 4. Effective date: September 1, 1989.

Makes application of this Act r-ospectivi.

SECTION 5. Emer,cncy clause.

BILL ANALYSIS

S.B. !341
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ATTORNEYS AT LAW

A PROFESSIONAL CORPORATION

April 12, 1989

TELEFAX

Mr. Russell McMains

Edwards, McMains & Constant

P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Texas Rule of Appellate Procedure 47(a)

Dear Rusty:

Enclosed herewith- please find a copy of a letter forwarded

to me by Justice William Kilgarlin regarding TRAP 47(a). Please

be prepared to report on this matter at our next SCAC meeting. I

will include the matter on our next agenda.

As always, thank you for your keen attention to the business

of the Advisory Committee

I
I
I
I
I
I
I
I
I
I
I
I

LHSIII/hjh

Enclosure

cc: Honorable Nathan Hecht

Honorable Stanley Pemberton

I
I
I
I
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Texas Rules of Appellate Procedure

Rule 47. .:: Sn5ereedena-Rend-er-Bepe’it-in-Eid=i-E6eee

[Suspension of Enforcement of Judgment Pending

Aooeal in Civil Cases]-

(a) Mny--Sesperrd-^c+––-i-orr. [Susoension of Enforcement.-]

Unless otherwise provided by law or these rules, an-eppe-i-ient [a

judgment debtor] may suspend the execution of the judgment- by

filing a good and sufficient bond to be approved by the clerk,

[subjectto review by the court on hearing,] or making the

deposit provided by Rule 48, payable to the nppe^-lee [iudgment

creditor] in the amount provided below, conditioned that the

eppeilant [judgment debtor] shall prosecute his appeal or writ of

error with effect and, in case the judgment of the Supreme Court

or court of appeals shall be against him, he shall perform its

judgment, sentence or decree and pay all such damages and costs

as said court may award against him. If t’. bond or deposit is

sufficient to secure the costs and is filec or made within the

time prescribed by Rule 40, it constitutes sufficient compliance

with Rule 46. [The trial court may make such orders as will

adequately protect the judgment creditor aaainst any loss or

damace occasioned by the aDDeal.]

(b) Money Judgment. When the judgment awards recovery of a

sum of money, the amount of the bond or deposit shall be at least

the amount of the judgment, interest, and costs. [The trial

court may make an order deviating from this general rule if after

notice to all parties and a hearincr the trial court finds that

posting the amount of the bond or deposit will cause irreoarable

harm to the judgment debtor, and not oostincr such bond or deDosit

will cause no substantial harm to the judament creditor. In such

a case, the trial court may stav enforcement of the judament

based upon an order which adeauately Drc-ects the judQment

creditor against any loss or damage occasione.. by the anoeal.]

(c) Land or Property. When the .judgment is for the

recovery of land or other property, [then] the bond[_] or deposit

[1 or orders which adecuately protect the judgment creditor for

any loss or damage occasioned by the apoeal] shall be further -

conditioned that the appeiinnt [judament debtor] shall, in case

the judgment is affirmed, pay to the eppeifee [judgment creditor]

the value of the rent or hire of such property during the appeal,

and the bond [i] or deposit[, or alternate securitv] shall be in

the amount estimated or fixed by the trial cour-:.

(d) Foreclosure on Real Estate. When the judgment is for

the recovery of or foreclosure upon real estate, the epee11ant

[judgment debtor] may 9taperzede (suspend] the [enforcement of

theJ judgment insofar as it decrees the recovery of or

foreclosure against said specific real estate by filirig--a

aapersedena-^^r-r+aking-$-^iepo-srt [postinQ security] in the

amount (and type) to be fixed (ordered] by the [trial] court



I

beler+, not.less than the rents and hire of said real estate; but

if the amount of sa=d-sapeeeedeaa-,bo^d-o^^e^it [the security]

is less.than the amount of [any] money judgment, with interest

and costithen the [judgment creditor can execute against any

other property of the judgment debtor unless the eppe^^ee-^^a-^.^

b e- ^i3^--to--ha^e - nia--e^^+^*_-i+^:*--agarnar - say- t^h er--groper t’^- ef

nppellnnt.- trial court within its discretion orders a’suspension

of enforcement of the money j_udgment with or without the posting

of additional security.]

(e). Foreclosure on Personal Property. When the judgment is

for the recovery of or foreclosure upon specific personal

property, the appellQnt [judgment debtor] may sepersede (susDend]
the [enforcement of the] judgment insofar as it decrees thea

recovery of or foreclosure against said specific personal
property er-by--a- _ -bond- -a^--ir^.-a-Qepes-it [bv
posting security] in an amount [and tvpe] to be fi:ced [ordered]

by the [trial] court be1oN, not less thar. the value oid

property on the date of rendition of judgment, but if the’amount

of the stspersedee9-k:re}--ot-depesrt [security] is less than the

amount of the money judgment with interest and costs, then. the

[judgment creditor can execute against any other oroDerty of the

iudament debtor, uniess the eppey^ee-si^ai_-^re-^-i-^^fio--ireire�-irzs

exeetseton-^i-r:^-a^y-ez:^e^-- -e=-d^-iwrt: trial court

within its discretion orders a susDension of enforcement of the

money judgment with or without the oosting of additional

security.J

(f) Other Judgment. When the judgment is for other than

money or property or foreclosure; the bend-er-4eposit [security]

shall be in such amount [and type] to be fiYed [ordered] by the

said [trial] court belew as will secure the p^ntat==^-iri-^adgment

[judgment creditor] in [for] any loss or damage occasioned by the

deisy--«n appeal; --btrt--+-r. T] he [ trial ] court may decline to

permit the judgment to be suspendeci on fil-ing by the p1atatiff

[judgment creditor] of n-bond-er-depesit-to-be-fixed [security to

be ordered] by the (trial] court in such an amount as will secure

the defeadarit [judgment debtor] in any loss or damage eeeasiened
[caused] by any relief granted if it is determined on final

disposition that such,relief was improper.

(g) Eb3ld [Conservatorshio or] Custody. When the judgment

is one involving the care [conservatorship] or custody of a

child, the appeal, with-or without n-stipereedeas-^d-err-^eposit

[security] shall not have the effect of suspending the judgment

as to the eQre (conservatorshiD] or custody of the child, unless

it shall be so ordered by the court rendering the judgment.

However, the appellate court, upon a proper showing, may permit

the judgment to be superseded in that respect also.

(h) For State or Subdivision. When the judgment is in

favor’ of the State, a municipality, a State agency, or a

subdivision of the State in its governmental- capacity, and is

I
I
I
I
I
I
I

I
I
I
I
I
I
I
I
I
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such that the judgment holder has no pecuniary int.erest in it and

no monetary damages can be shown, the ber^d-er-depc3it [securitv]

shall be allowed and its amount [and type ordered] f=:ced within

the discretion of the trial court, and the. liability of the,

aapellnnt [iudgment debtor] shall be for the faee amount [of the‘

security] if the appeal is not prosecuted with effect. The

di e c r e t i o ri- -o^ - t?^.e- -tr^ a^- ^otrt^ - srt --{^2^tdYTq- - the- -^ettrt --s^re3-?- -b e
eabjeet---te------that---e[U]nder equitable

circumstances and for good cause shown by affidavit or otherwise,

the court rendering judgment on the bend-erri-^eflastt [securitY]

may allow recovery for less than its full faee amount.

(i) Certificate of Deposit. If the cppellant [judgment
debtor] makes a deposit in lieu of a bond, the clerk’s

certificate that the deposit has been made shall be sufficient
evidence thereof.

provision of such alternate security as orderea by the trial

court in comoliance with these rulesj, execution of the Dudgment

or so much thereo= as has been superseded, shall be susaended,

and if execution has been issued, the clerk shall forthwith issue

a writ of supersedeas.

[(k1 ContinuinQ Trial Court Jurisdiction. The trial court

shall have cont=nuir.c jurisdiction durinc the pendency of an

apeeal from a judcment, even after the exniration of its plenary

power, to order the amount and the type of security and the

su==iciencv of sureties and, uDon any chanQed circumstances, to

modi-4v the amount or the type of securitv required to continue

the susoension of the execution of the judcrment. If the securitv

or sufficiencv of sureties is ordered or altered by order of the

trial court after the attachment of jurisdiction of the court of

apoeals, the judament debtor shall notifv the court of appeals of

the securitv determination by the trial court. The trial court’s

exercise of discretion under this rule is subject to review under

Rule 49.



A.

M E M 0 R A N D U M

November 20, 1987

TO: Harry M. Reasoner

FROM: Janice Cartwright

RE: Joint Special Committee on Security for Judgments

Attached are the following materials distributed at

today’s Joint Special Committee on Security for Judgments

meeting:

1. Statement of Professor Elaine A.. Carlson

2. Amended Texas Rules of Appellate Procedure

Rule 47 and Amended Texas Rules of Appellate

Procedure Rule 49

As you are aware, this committee is a result of the

Texaco/Pennzoil case. I thought this might be of interest

to you.

JACA



before the

Joint Special Committee on Security for Judgments

of,the Texas Legislature

November 20, 1987

Chairmen and Members of the Committee,

I appreciate the trust that you have placed in me by

your request that I address this distinguished audience on

matters raised by Senate Concurrent Resolution No. 122, and I

welcome the opportunity to provide this synopsis of pertinent

Texas law. In particular my remarks will concentrate on

constitutional provisions concerning appeals in civil cases and

whether the Texas procedure for establishing a supersedeas bond

to suspend execution of a judgment pending appeal is in harmony

with any such due process guarantees. It is my understanding

that all committee members have received a copy of an extensive

laca review article I recently authored on this subject

entitled, "Mandatory Supersedeas Bond Requirements-A Denial of



I
.Due Process Rights?" which appears in Volume 39 of the Baylor

Law Rev.iew at’page 29. Due to time restrictions, my remarks

today.�orill summarize its principal conclusions.. In’addition, I

will address amendments to the Texas Rules of Appellate

Procedure concerning security on appeal, which were recently_.

ordered by the Texas Supreme Court on recommendation of the-

Supreme Court Advisory Committee and which technically are

effective the first of January, 1988.

The Federal Due Process Clause provides that no state shall

"deprive any person of life, liberty or property without due

process of law." This language has been construed to mandate

that all�citizens shall enjoy free and open access to the

courts of the United States in order to obtain redress for

injury. Due process requires that the opportunity to obtain

access to the courts be granted to all litigants "at a.

meaningful time and in a meaningful manner." Procedural due

process is said to insure citizens their day’in court by

providing notice of the proceeding and an opportunity to be

heard. How many courts does a litigant have a right to be

heard-in-a trial court, an appellate court, two appellate

courts, the United States Supreme Court? Constitutional due

process does not require that individual states provide open

access to their appellate courts. This right of access ve1 non

-2-
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is wholly within the discretion of the state. Consequently,*

the right to appellate review is not conferred by the United

States Constitution. �

Texas provides its citizens with guaranteed rights of

appellate access by article I, section 13 of the Texas

Constitution. This open courts provision provides that "all

courts shall be open, and every person.for an injury done him

in his lands, goods, person or property shall have remedy by

due course of law." The due process pledge enunciated in this

section originates from the Magna Carta and ensures that Texas

litigants will not unreasonably be denied access to any of the

state’s courts. The constitutions of thirty-eight states

contain similar provisions. This right is a substantive state

constitutional right which cannot be compromised by judicial

decree, legislative mandate, or rules of procedure..

In order for the right of appeal, as established in the

Texas Constitution, to satisfy the requirements of due process,

it must afford all litigants with a "fair opportunity" to

obtain a "meaningful appeal" on the merits. Absent the

guidelines of due p.rocess, the right of appeal would be reduced

to merely a right of access; appeal becomes- a meaningless

ritual when the opportunity to effectively present appellant

arguments does not exist.



Texas courts have liberally construed laws prescribing

procedures for appeal in order to protect this constitutional

right.-However; liberal statutory construction is unavailable

when the law is set forth in clear-and unambiguous language.

When a final judgment is rendered in a civil cause of.

action in Texas, the Texas procedure provides the judgment

debtor with several options: Texas Rules of Appellate

Procedure 40 and 41 establish that the judgment debtor has, as

a general rule, a thirty day period after the judgment is

signed to either perfect his right of appeal, file a motion for

new trial or simply let the judgment become final. As soon as

the thirty days has elapsed, the rules grant the judgment

creditor the right to begin immediate execution upon such

judgment.

If the judgment debtor desires to appeal.the trial court

decision, he must take the appropriate steps to perfect his

appeal as set forth by Rule 46 of the Texas Rules of Appellate

Procedcire. Perfecting appeal requires the execution of a cost

bond, also known as an appeal bond, to the clerk of the trial

court in the amount of one thousand dollars. The trial court

is empowered with the discretionary authority to alter the cost

I
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bond amount should the costs of court vary from that amount.

(The cost bond is conditioned on the appellant executing his

appeal with effect and paying all casts.)

When the appellant is fi-nancially unable to pay the amount

of the cost bond, Appellate Rule 40 enables him to preserve his

right of appeal by proceeding in forma pauperis and filing-with

the clerk an affidavit which states that he lacks the necessary

financial resources.

The flexibility in the�Texas rules prevents payment of a

cost bond from being an absolute precondition to the perfection

of an appeal, thus allowing the appellant an opportunity for

judicial review.

After an appeal has been perfected, the appellant may

suspend enforcement of a trial court judgment in order to

preserve the pre-judgment status quo pending completion of the

appeal. Although the common law rule was contrary, presently

in Texas the filing of an appeal does not work an automatic

stay of a money judgment. The losing litigant effectuates a

�’ suspension of execution of judgment by filing a supersedeas

bond with the trial court, which must be approved by the clerk.

Appellate rule 47 currently facially mandates that the amount

of bond (or deposit) shall be at least the amount of the



I
judgment, if a money judgment, inLerest and costs. The filing

of the’supersedeas bond suspends the power of the trial court

to issue any execution on the judgment and provides security to

the judgment creditor for the delay in the enforcement of the

judgment. The supersedeas bond does not suspend the validity’

of the judgment; it only suspends the execution of the.judgment

against the appellant pending appeal, thereby operating as a

stay.

Under appellate rules technically effective until January

I
I
I
I

1, 1988, unless a supersedeas bond is filed, a money judgment

of a Texas trial court is enforceable, and it is the duty of

the clerk to pay out any funds in his hands to the judgment

creditor and to issue execution pending appeal upon

application, notwithstanding that an appeal is perfected and is

pending. This is true even though the appellant has timely

filed a cost bond. (As previously noted, the cost bond serves

a distinctive purpose than the supersedeas bond: the former

secures the costs incurred at the trial court, while the latter

protects the judgment creditor from dissapation of assets when

execution of the judgment is suspended pending an appeal.)

Until recently, Texas procedure has necessarily interposed the

ability of an appellant to pay a supersedeas bond as a

condition precedent to the right to suspend execution of a

money judgment pending appeal. This inflexible requirement of

posting such a bond to forestall execution of a money judgment

coupled with the lack of judicial discretion to examine

t
I
I
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circumstances and provide for alternate forms and amounts of

security’which would adequately protect a judgment creditor,

deniee-'an appellant’s due process right to an effective appeal

as guaranteed by the open courts provision of the Texas

Constitution.

Decisions of the Texas Supreme Court construing the open

courts provision reaffirm that any law "that unreasonably

abridges a justifiable right to attain redress for injuries

caused by the wrongful act of another amounts to a denial of

due process under Article I, section 13 and is therefore’.

void." Validly enacted rules of civil procedure have the force

and effect of law and thus are subject to this same

constitutional constraint.

Recently, the Texas Suprame Court ordered that procedural

rules providing for the posting of security on appeal be

amended effective January 1, 1988. (See attached) Texas Rule

of Appellate Procedure 47, subsection b, is amended to empower

the trial court with discretion to determine the type and

amount-of security necessary to suspend enforcement of a civil

money judgment pending appeal. Specifically, if the trial

court, after notice and hearing, finds that the posting of a

supersedeas bond in the amount.of the judgment, interest, and
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costs will cause irreparable harm to the judgment debtor (the

appellant) and that not posting the bond will cause no

substantial harm to the judgment creditor (the appellee), the

court may condition a stay of the judgment upon the posting of

such security, if any, it finds necessary to adequately protect

the judgment creditor against loss occasioned by the appeal.

This modification to Texas procedure-removing in extenuating

circumstances the absolute requirement of posting a bond to

forestall execution coupled with the clothing of judicial

discretion to provide for alternate security which otherwise

will protect the judgment creditor-opens up an efficacious

avenue for meaningful appellate review envisioned and

guaranteed by the Texas Constitution.

Not only is the appellate courthouse door open for review

on the merits of the underlying cause of action, but by virtue

of amendments to Texas Rule of Appellate Procedure 49,

subsection c, a trial court’s order concerning security

necessary to suspend enforcement of a civil judgment:pending

appeal is subject to review on motion as well. The motion is

to be heard at the earliest practical time by the intermediate

court which is empowered to issue any temporary orders

necessary to preserve the rights of the parties; remand to the

trial court for any necessary fact findings or taking of

evidence; and to order a change in the trial court’s order

concerning security it finds proper. If additional security is

I
I
I
1 .
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ordered by the appellate cou:rt to suspend enforcement of the

judgment,. the�judgment debtor has twenty days to comply or

executfon-may issue. � ’

An additional significant modification to Texas practice is

that amended Texas Rule of Appellate Procedure 47, subsection-

k, now empowersthe trial court with continuing jurisdiction

during’the appeal, notwithstanding the loss of plenary power,

I
I
I
I

I

to make orders concerning security on appeal inclulding orders

pertaining to the sufficiency of sureties. If changed

circumstances mandate, the trial court may modify its earlier

order concerning security. Any such order of the trial court

is subject to appellate review as discussed above.

Do these*amended rules protect the constitutional right of

access to a meaningful appellate review? I believe so. In

analyzing the constitutionality of the amended Texas

supersedeas bond requirement as a prerequisite to stay a money

judgment in light of the open court provision, it is necessary

to first ascertain the purpose of the alleged barrier to

judicial access (here the security requirement) and then

balance this purpose against the interference that the rule

creates with the ability of a litigant to obtain effective

access to Texas appellate courts.

It-is clear that the general purpose of the supersedeas

bond requirement is to protect the judgment creditor from the

dissipation of assets that he is entitled to by the judgment



I
.which may occur as a direct�result of a delay in the

enforcement of the judgment pending appeal.

The second prong of the open coutts provision test

traditionally applied by the Texas courts requires a showing

that the litigant’s ability to access Texas courts is not

unreasonably restrained by the rule, statute, or other law

under consideration.

A judgment debtor who wishes to appeal the decision of the

trial court when the judgment exceeds his financial worth will

be able to perfect his right to appeal, but will not possess

I
I
I
1

^
I

the capability to file a supersedeas bond to suspend execution

of the judgment. A direct relationship between the appellant’s

deprivation of his property pending appeal and his right to

suspend judgment is apparent. However, in balancing the

purpose of the obligatory supersedeas bond requirement against

the restriction of access to an appeal unfettered by execution

on the underlying judgment, it would seem that the restrictions

imposed by the supersedeas bond requiremEnts are neither

onerous nor unreasonable. One must be mindful that the

appellant has had his day, at least before the trial court with

the commensurate opportunity to present evidence and be heard,

yet was unsuccessful. The property rights of the successful

litigant in the ordered recovery must be considered as well.

Reasonable procedural provisions to safeguard litigated

property rights have been judicially sanctioned by the United

States Supreme Court. Further, execution on a money judgment -

_10_

I
I
I
I
I
I
I
I
I



pending appeal does not moot•the appeal or require dismissal of

the appeal.' -If the judgment of the trial court is reversed on

appeal;-the judgment creditor is liable to the appellant in

restitution. Mandatory supersedeas bond requirements do not

result in the denial of an appellant's due process rights when

.the appellant lacks the financial ability to post adequate-

securi'ty to protect the appellee and execution on the judgment

transpires pending the appeal.

A different conclusion would be mandated under the

procedural scheme in Texas prior to the recent amendments to

Appellate,rules 47 and 49 if the judgment debtor were rigidly

and absolutely required to post a supersedeas bond in the

amount of the judgment, interest and costs when the judgment.

debtor would be seriously injured by this precondition to

forestall execution AND could by the posting of alternate

security otherwise protect the judgment creditor. This prior

practice created the potential for an unreasonable precondition

which would deny access to an effective appeal. Under the

amended scheme however, whereby both the trial court and the

appellate court on review may order alternate security which

protects the successful trial'court litigant and also

forestalls execution, the absolute and unreasonable

precondition is removed.
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