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STATE OF TEXAS
OFFICE OF THE GOVERNOR
AUSTIN. TEXAS 78711

WILLIAM P. CLEMENTS, JR.
GOVERNOR June 22, 1989

Mr. Luther H. Soules, III1
Soules & Wallace

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas .78205-2230

Dear Mr. Soules:

Thank you for your recent letter urging my veto of S.B.
874.

-You will be happy to know that I vetoed this particular
piece of legislation.

Constituent input was vital to my decision and 1 appreciate
your interest.

Sincerély,

AR .

William P. Clements,
Governor

WPC:DPF/smm/1s

0001



LS Co/J
The Henate of
The State of Texas Chairman

JURISPRUDENCE Committee

. Vice-Chairman
?mﬁfm FINANCE Committee l

. Member
ADMINISTRATION Committee
sgggg;ggg?g}{ STATE AFFAIRS Committee
LEGISLATIVE BUDGLT BOARD
DISTRICT 22 June 23, 1983

TEXAS LEGISLATIVE COUNC

Mr. Luther Soules, III

10th Floor Republic of Texas Plaza
175 E. Houston Street

San Antonio, Texas 78205-2230

Dear Luke:

I enjoyed getting to visit with you again at'the
Committee hearing on S.B. 1013. I also appreciated
your letter outlining your thoughts on the bill.

As we discussed during the hearing, it appears
that part of the solution to this question regard-
ing sanctions for frivolous lawsuits would be to
have better lines of communication opened up be-
tween the Legislature and the Supreme Court.

before the Committee to share your views.

Very truly yours,

Bob—TI45g0

BG/ms

AR
]

-

Again, I appreciate you taking the time to come I

ra
W
P.O. Box 12068, Capitol Station 6410 Southwest Blvd., Ste. 109 505 N. Graham
Austin, Texas 78711 Ft. Worth, Texas 76109 Stephenvitle, Texas 76401

512/463-0122 817/763-0259 817/965-5069
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P.O. BOX 2910 ‘ State of %X&S 200 NAVARRO

AUSTIN, TEXAS 78768-2910

512-463-0532

SAN ANTONIO, TEXAS 78208

“House of R?prSCQtatiVC(S | 512-225-3141

ORLANDO L. GARCIA
STATE REPRESENTATIVE
DISTRICT 115

June 20, 1989

Luther H. Soules, III

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Dear Mr. Soules:

As you know, the 71lst Legislature has concluded
its Regular Session. Previously vou communicated
yourhconcern and interest regarding House Bill
2223 by Representative Culberson and Senate Bill
1C13 by Senator Krier relating to frivolous
lawsuits. Please be advised that the Legislature
did not pass either of these bills.

Again, thank you for your communication and
interest in our state government. Your
participation in our government is an inteqral
part of the democratic process. If I or my staff
may be of assistance to you on any matter pending
before the Legislature or any state agency, please
call me.

Very truly yours,

7o

RLANDC L. GARCIA
State PRepresentative

OLG/bac

COMMITTEES:
APPROPRIATIONS ¢ CORRECTIONS, CHAIRMAN OF BUDGET & OVERSIGHT 0 0 n l 3



The Senate of ¢

The State of Texas

CHAIRMAN:
. Intergovernmental Relatlons
MEMBER:
HUGH PARMER Administration
District 12 Healith and Human Services
Fort Worth

_ State Affairs

June 9, 1989

Mr. Luther H. Soules III

Republic of Texas Plaza

175 East Houston Street, 10th Floor
San Antonio, Texas 78205-2230

Dear Mr. Soules:

I will continue to keep your concerns with this issue in mind in the fu- :

Thank you '«fsor your letter concerning SB1019 and HB2223 relating to friv- l
olous lawsuits. As you probably know, neither of these bills were

passed into law during the legislative session. Please be assured that l
ture. -

Once again, thank you for writing. Please feel free to call on me if I '
may ever be of any assistance to you in the future.

Ne ot 70y
1
|

H
l

v,
7%
| o d

0001'!

1100 Texas Street Fort Worth 76102 B817/332.2444

P. O. Box 12068 Austin 78711 512/463-0112



C State of Texas
PHouse of Representatives

4 s gugt[n District Office:
"ﬁéALAN SCHOOLCRAFT 2117 Pat Booker Rd.
DISTRICT 121 Universal City. Texas 78148
. (512) 658-0768

May 24, 1989
Luther H. Soules, III
Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230
Dear Mr. Soules:
Thank you for your recent letter in opposition to
Senate Bill 1013, relating to frivolous law suits,
and the companion House Bill 2223. I am always
glad to hear from interested citizens about cur-
rent%}ssues.
Senate Bill 1013 was left pending in the Senate
Jurisprudence Committee. House Bill 2223 has
passed out of committee in the House but has not
yet been set on the House Calendar. At this late
date in the session, it is highly unlikely that
either of these bills can possibly complete the
legislative process.
I appreciate you sharing your concerns with me and

B if I can be of any further assistance to you in
state government matters, please don't hesitate to
call on me.
Sincerely, /ﬂ
Alan Schoolcraft
State Representative
AS:cb

G
P.O. Box 2910 « Austin. Texas 78769 « (5121 463-0686 00Nt 5



. Austin, Texas

BETTY DENTON
1023 JEFFERSON
' SUITE 203
‘ WACO, TEXAS 76701

( The State of Texas
Bouse of Representatibes

COMMITTEES:

" APPROPRIATIONS
FINANCIAL INSTITUTIONS
Chairman, Budget
& Oversight

817/756-2650 [EESSUT

- June 6, 1989

Mr. Luther H. Soules III

Attorney at Law

10th Floor, Republic of Texas Plaza
175 East Houston Street

San Antonio, Texas 78205-2230

Dear Mr. Soules:

You.\ad written me regarding S.B. 1019 and H.B.
2223; however, S.B. 1019 deals with schcols, and I
believe that you are referring to S.B. 1013. H.B.
2223 was sent to the Calendars Committee but was

never scheduled for debate. S.B. 1013 was never
/ reported from Committee. :

Again, I appreciate your keeping me informed of
.legislation of interest to you. Many good bills
were not passed this Session, since about 4,700
pieces of legislation were introduced and only about
835 were actually passed.

Sin é;ely,

Yy Den(g/

BD/dh

00016
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TRCP 3a. Rules by Other Courts

Each court of appeals, administrative Jjudicial region,
district court, county court, county court at law, and probate
court, may make and amend k¢ [local] rules governing practice
before such courts, provided;

(1) No change.

[(2) No time period provided by these rules may be altered
by local rules; and]

[2Y (3) any proposed [local] rule or amendment_shall not
become effective until it is submitted and approved by the
Supreme Court of Texas; and

[{2) (4) any proposed [local] rule or amendment shall not

become effective until at least thirty (30) days after its

publication in a manner reasonably calculated to bring it to the
attention of attorneyé practicing before the court or courts for
which it is made; and

[4)Y (5) all [local] rules [or amendments] adopted and

approved in accordance herewith are made available upon request
to the members of the bar.

[(6) No local rule, order, or practice of any court, other
than local rules and ‘amendments which fully comply with all

requirements of this Rule 3a shall ever be applied to determine

the merits of any matter.

[COMMENT TO_1990 CHANGE: To make Texas Rules of Civil Procedure

timetables mandatory and to preclude use of unpublished local

rules or other “standing” orders or local practices from deter-

-mining issues of substantive merit.]

00017
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TRCP 5. Enlargement

When by these rules or by a notice given thereunder or by
order of court an act is required or allowed to be done at or
within a required or allowed to be done at or within a specified
time, the court for cause shown may, at any time in its dis-
cretion (a) with or without motion or notice, order the period
enlarged if application therefor is made before the expiration of
the period originally prescribed or as extended by a previous
order; or (b) upon motion permit the act to be done after the
expiration of the specified period where good cause is shown for
the failure to act.f /Pyt /it [The court] may not enlarge the
period for taking any action under the rules relating to new
trials except as stated in these rules. f /pYovided/ /Novever//1E/4
RELIPH/ EPY /e /LY 1AL .

(lj;ggx_ggggmggg] is sent to the proper clerk by first-class
United States mail in an envelope or Qrapper properly addressed

and stamped and is deposited in the mail ¢¢¢/¢¢Y/¢t/m¢r¢ (on or)

before the last day for filing same, the same, if received by the

clerk not more than ten days tardily, shall be filed by the clerk

and be deemed filed in time./ /prgyided/ /Woweyer/ /that /4 [A)

'legible postmark affixed by the United States Postal Service

shall be prima facie evidence of the date of mailing.

00018
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[COMMENT TO 1990 CHANGE: To make the last date for mailing under

Rule 5 coincide with the last date for filing.]
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TRCP 21. Motions
An application to the court for an order, whether in the
form of a motion, plea or other form of request, unless presented

during a hearing or trial, shall be made in writing, shall state

the grounds therefor, shall set forth the relief or order sought, .

(shall be served on all parties,]) and shall be filed and noted on

the docket.
An application to the court for an order and notice of any
hearing thereon, not presented during a hearing or trial, shall

be served upon [all other] {he/Advérse/party [parties], not less
than three days before the time specified for the hearing unless

otherwise provided by these rules or shortened by the court.

[COMMENT TO 1990 CHANGE: ' To require service of all described

documents on all parties.]
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TRCP 21la. Notice

Every notice required by these rules, [and every application

to the Court for an order,] other than the citation to be served

upon the filing of a cause of action and except as otherwise
expressly provided in these rules, may be served by delivering a
copy [thereof] of/fW¢/APLi¢d/ oy /o /e /APEUREAL /LS/ e/ 2Ly VERA/ /4P
the/¢dge /vdy /P¢/ to the party to be served, or Jig [the party’s]
duly authorized agent or ljig attorney of record, either in person

or by [agent or by courier receipted delivery. or by certified or]

registered mail, to [the party’s] W#ig last known address, [or by

telephonic document transfer to the party’s current telecopier

number,] or it may be given in such other manner as the court in
its discretion may direct. Service by mail shall be complete
upon deposit of the paper, enclosed in a postpaid, properly
addressed wrapper, in a post office or official depository under
the care and custody of the United States Postal Service.
Whenever a party has the right or is required to do some act ¢y
taKe /éone /prodéedingg within a prescribed period after the
service of a notice or other paper upon him and the notice or

paper is served upon by mail [or by telephonic document

transfer], three days shall be added to the prescribed period.
It [Notice] may be served by a party to the suit, ¢¥ /Wig [an]
attorney of record, ¢yY/py/ihe/propéy [a]l sheriff or constable, or

by any other person competent to testify. [The party or attorney

of record shall certify to the court compliance with this rule in

writing over signature and on the filed instrument.] A yriffésp

00021



¢tAYénént certificate by [(a party or] an attorney of record, or
the return of an 6fficer, or the affidavit of any person showing
service of a notice shall be prima facie evidence of the fact of
service. Nothing herein shall preclude any party from offering
proof that the notice or document was not received, or, if.
service was by mail, that it was not received within three days
from the date of deposit in a post office or official depository
under the care and custody of the United States Postal Service,
and upon so finding, the court may extend the time for_taking the
action required of such party or grant such other relief as it
deems just. The provisions hereof relating to the method of

service of notice are cumulative of all other methods of service

prescribed by these rules. Vi¢r/Eféae /YUles/provide /Eoy /vgri¢d
BY/EEYVIEE/ PY /Y EBLELEYEA/BALL ] | BUEH/RPLIEE/ BF | BEY YV IgE/HAY/ALSD/ it
RAQ/ By /¢RLLILIEA/RALL /

[COMMENT TO 1990 CHANGE: Delivery means and technologies have
significantly changed since 1941 and this amendment brings

approved service practices more current.]
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TRCP 26. Clerk’s Court Docket

Each clerk shall also keep a court docket in a ¥éll /Povnd

bpp¥X [permanent record] iy that K¢ shall ¢pféy [include] the

number of the case and the names of parties, the names of the
attorneys, the nature of the action, the pleas, the motions, and

the ruling of the court as made.

[COMMENT TO_ 1990 CHANGE: To conform to modern technologies for

keeping of permanent records by clerks.]

PN
RS
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TRAP 54. Time to File Record

(a) In Civil Cases -- Ordinary Timetable. The transcript
and statement of facts, if any, shall be filed in the appellate
court within sixty days after the judgment is signed, or, if a
timely motion for new trial or to modify the judgment has been

filed by any party {or if any party has timely filed a request

for findings of fact and conclusions of law in a nonjury case],

within one hundred twenty days after the judgment is signed. 1If
a writ of error has been perfected to the court of appeals the
record shall be filed within sixty days after perfection of the
writ of error. Failure to file either the transcript or the

statement of facts within such time shall not affect the juris-

diction of the court, but shall be ground for dismissing the

materials filed, or applying presumptions against the appellant,
either on appeal or on the court’s own motion, as the court shall
determine. The court has authority to consider all timely filed
transcripts and statements of facts, but shall have no authority
to consider a late filed transcript or statement of facts, except
as permitted by this rule.

(b) In Criminal Cases - Ordinary Timetable. The transcript
and étatement of facts shall be filed in the appellate court
within sixty days after the day sentence is imposed or suspended
in open court or the order appealed from has been signéd, if a
motion for new trial is not filed. If a timely motion for new

trial is filed, the transcript and statement of facts shall be

- filed within one hundred [twenty] days after the day sentence is

00024
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imposed or suspended in open court or the order appealed from has
been signed.

(c) No change.

[COMMENT TO 1990 CHANGE: To make the appellate timetable for-

non-jury cases conform more to that in jury cases. To conform

paragraph (b) to the rule amendment adopted by the Court of

Criminal Appeals.]
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TRCP 67. Amendments to Conform to Issues Tried Without
Objection
When issues not raised by the pleadings are tried by express

or implied consent of the parties, they shall be treated in all

respects as if they had been raised in the pleadings. In such.

case such amendment of the pleadings as may be necessary to cause
them to conform to the evidence and to raise these issues may be
made by leave of court upon motion of any party at any time up to
the submission of the case to the Court or jury, but failure so
to amend shall not affect the result of the trial of these
issues; provided that written pleadings, before the time of
submission, shall be necessary ‘to the ‘éubmission of gpe¢idl

i$$¢¢$ [questions], as is provided in Rules 277 and 279.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

00026
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TRCP 72 Filing Pleadings: Copy Delivered to All Parties or

Attorneys

[A] Vihenéyey /Any party [who] files, or asks leave to. file

any pleading, plea, or motion of any character which is not by

law or by these rules required to be served upon [all other

parties] ¥i{¢ /AQy¢yé¢ /PArEY/ /B¢ shall at the same time ¢lfligy

deliver [by any method approved for service in Rule 21a to] ¢¢
WALL/ED ¥NE/AdYErEé/paYty [all parties not required to'be served]
or their A{¥oynéy[ (¢) [attorneys] of record a copy of such plead-

ing, plea, or motion. The [party or] A¥ESYneY /or /AULhprizéd
YepYrégentative/of/#¢l attorney [of record], shall certify to the

court [compliance with this rule in writing over signature] on

the filed pleading, [plea or motion]. Ip/¥Yitind/gver/His/persdns

¢1/$1¢¢¢¢¢¥¢//¢M¢¢/M¢/h¢$/¢¢¢¢11¢¢/Wi¢h/¢M¢/¢t¢71¢1¢¢$/¢£/thi$
Y¥lé. If there is more than one #@dyé¢ryg¢ [other] party AnA /{Ré

Adyeryde /pariiéd /dY¢ represented by different attorneys, one copy
of such pleading shall be delivered or mailed to each attorney,
YEPYEEENLING/ ERE/ AQAVEY 2/ DAY LSS/ buf a firm of attorneys #ggp¢is
Ared/INn/ti¢ /¢dg¢ shall count as one. WL /Hgye/YRAnR/EdUy /¢gplds
OF /ARy /BIEAQLIRG/ /DISA) /OF /MOLIPH /ENALL /P /¥ EARIYER /10 /P [ EREF
Kighed/ Lo/ AAVEY E¢/PAYLIEA] [ANA/ LE/ LREY &/ P&/ HPY &/ ERAR/ FPUY /AAY Y B¢
PAYEIER/ [ EPUY/¢opied/ o/ $UEN/DIEARLIAG/ WAL/ P/ AepPEiLed/ WILH/ Ltiig
EIEYK /OF /¢ E] [ARA /¥ N /PAYYY /ELTING /LREN/ /0Y [/ASRING [ 1¢aV¢E /19
ELLE/then/ /SRALL/ INESYR/ALL/AQYEY &/ BAY LI/ PY /¥ RE 1Y /AL LY NEY 2/ PF
YEEPYRA/LRAL / PULN/ EPPLES [ RAVE / PEEN/ ALPPELEEA/WILI /LN /T EY K/ [/ T

- gppléd /ERALL /B¢ [ARLIVEYEQ /Py [¥UE /EIErR /P Ehé [LlYEE /Epur

00027



APBLICANLS /ERLILIEA/ ERSY LB/ /ANA/ L1/ UL EASE/ o/ Eopidd/ERALT /P
YRANIYEd /10 /D¢ /HALIER /OF /ARTIVEYEA /10 [LNE /AQYEY ¢ /DAY LIdS /oY
ERELY /ALLPYREYE/PY [ Liid /ALESYREY /A WAE / FLLING / ENe/PIEARING. After

one]l] # copy of a pleading is furnished, ¥¢ /af /ALEPYTAEY/ /1

[a_party] cannot require another copy of the same pleading #¢/p¢

IMypighed/¥d/Hin [(without tendering reasonable charge for copying

and delivering.]

(COMMENT TO 1990 CHANGE: To require service on all parties.]
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TRCP 73. Failure to Fyrnjigh [Serve or Deliver] Copy of Pleadings

Lo/ RAveyEe/PAY LY

If any party fails to fyuypigh [serve or deliver] the #AQy¢rge

party [other parties] ¥ifh a copy of any pleading, (plea, or.

motion whenever required by these rules and] in accordance with

the/prédeding/¥vl¢é [Rules 2l1a and 72 respectively], the court may

in its discretion, ¢p/wgti¢n/ [on notice and hearing] order all

or any part of such pleading stricken, direct that such party
shall not be permitted to present grounds for relief or defense
contained therein, require such party to pay to the #AQdy¢rgeé/party

[other parties] the amount of reasonable costs and expenses

[indludinq attorneys fees] incurred as a result of the failure,

In¢IMAding/ ALEpY ey / fé¢ééd/ or make such other order with respect to

the failure as may be just.

[COMMENT TO 1990 CHANGE: To provide sanctions for the failure to

serve all parties.]
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TRCP 87. Determination of Motion to Transfer

1. Consideration of Motion. (No change.)
2. Burden of Establishing Venue
(a) (No change.)
(b) Cause of Action. It shall not be necessary for a
claimant to prove the merit[s] of a cause of action, but the
existence of a cause of action, when pleaded properly, shall be

taken as established as alleged by the pleadings[.]//put/y¥ [Wlhen

the [defendant specifically denies the] ¢l#ipdpff# venue allega-

tions] #Are /#pé¢ifi¢ally /A¢nigd/ the p1¢Ad¢y [claimant] is re-

quired, by prima facie proof as provided in paragraph 3 of this

rulé, to support }ig [such] pleading that the cause of action

taken as established by the pleadings, or a part {l¢régf of such

cause of action, accrued in the county qf suit. /Py /PYind /Fadi¢
¢¢¢¢I/¢$/¢¢¢71¢¢¢/1¢/¢¢¥¢¢¢¢¢M/l/¢f/¢hi$/¥¢l¢/ If a defendant
seeks transfer to a county where the cause of action or a part
thereof accrued, it shall be sufficient for the defendant to
plead that if a cause of action exists, then the cause of action
or part thereof accrued in the specific county to which transfer
is sought, and such allegation shall not constitute an admission

that a cause of action in fact exists. J But the defendant ¥itp

BEEKE /LD /LYARBEEY R/ EARE /LD /A /EOURLY /WREY & /L1 / cAUSd /B /A¢LIPH/

PY/PAY L /EVEY epF/ [A¢¢¥Y¢d shall be required to support his pgtigh

pleading, by prima facie proof as provided in paragraph 3 of this

rule, that, if a cause of action exists, it or a part thereof

~accrued in the county to which transfer is sought.

00030
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(c) (No change.)

3. Proof

(a) Affidavit and Attachments. All venue facts, when
properly pleaded, shall be taken as true unless specifically
denied by the adverse party. When a venue fact is specifically
denied, the party pleading the venue fact must make prima facie
proof of that venue fact[; provided, however, that no party shall
ever be required for venue purposes to support by prima facie
proof the existence of a cause of action or part thereof, and at

the hearing the pleadings of the parties .shall be taken as

conclusive on the issues of existence of a cause of action.

Prima facie proof is made when the venue facts are properly
pleéded and an affidavit, and any duly proved attachmenfs to the
affidavit, are filed fully and specifically setting forth the
facts supporting such pleading. Affidavits shall be made on
personal knowledge, shall set forth specific facts as would be
admissible in evidence, and shall show affirmatively that the
affiant is competent to testify.
(b) The Hearing. (No change.)
(c) (No change.)
4. No Jury. (No' change.)
5. No Rehearing. (No change.)

6. (No change.)

[COMMENT TO 1990 CHANGE: To clarify that no proof of any kind is

required of any party to establish any element of a cause of

action or part thereof; proof is restricted to place, if any, and

00031
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the pleadings establish all other elements and may not be contro-

verted for venue purposes as to the existence of a cause of

action or part thereof.]
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TRCP 106. Method of Service.

(a) (No change.)

(b) Upon motion supported by affidavit stating the location

of the defendant’s usual place of business or usual place ¢y of-

abode or other place where the defendant can probably be found
and stating specifically the facts showing that service has been
attempting under either (a) (1) or (a)(2) at the location named in
such affidavit but has not been successful, the court may author-
ize service

(1) (No change.)

(2) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]l
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TRCP 107. Return of ¢i{d¥i¢n [Service]

(No change."

(No change.)

No default judgment shall be granted in any cause until the.

citation[, or process under Rule 108 or 108a,] with proof of

service as provided by this rule [or by Rule 108 or 108a], or as

ordered by the court in the event citation is executed under Rule
106, shall have been on file with the clerk of the court ten

days, exclusive of the day of filing and the day of judgment.

[COMMENT TO 1990 CHANGE: To_ state more directly that a default

iuddment can be obtained when the defendant has been served with

process in a foreign country pursuant to the provisions of Rule

108 or 108a.]
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Rule 166. Pre-Trial Procedure; Formulating Issues

M

In any action, the court may in its discretion direct the
. attorneys for the parties and the parties or their duly author-

ized agents to appear before it for a conference to consider:

(a) All dilatory pleas and all motions and exceptions
relating to a suit pending;

(b) The simplification of the issues;

(c) The necessity or desirability of amendments to the
pleadings;

(d) The possibility of obtaining admissions of fact and of
documents which will avoid unnecessary proof;

(e) The limitation of the number of expert witnesses;

(£) The advisability of a preliminary reference of issues

to a master or auditor for findings to be used as evidence when
the trial is to be by jury.

[{g) The Settlement of the case. To aid such consideration,

the court may encourage settlement.]

[d) (h) Such other matters as may aid in the disposition of
the action. The court shall make an order which recites the
action taken at the pre-trial conference, the amendments allowed
to the pleadings, the time within which same may be filed, and
the agreements made by the pérties as to any of the matters con-
sidered, and which 1limits the issues for trial to those not
disposed of by admissions or agreements of counsel; and such
order when entered shall control the subsequent course of the

action, unless modified at the trial to prevent manifest injus-

"~ tice. The court. in its discretion may establish by rule a
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pre-trial calendar on which actions may be placed for considera-
tion as above provided and may either confine the calendar to

jury actions or extend it to all actions.

(COMMENT TO 1990 CHANGE: To add a new paraqraph (gq) to express

the ability of the trial courts at pretrial hearings to encourage

settlement. ]

)]
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TRCP l66a. Summary Judgment

(a) (No change)
(b) (No change)
(c) (No change)

(d) Appendifég[ces], References and Other Use of Discovery

Not Otherwise on File.

Discovery products not on file with the clerk may be used as

for summary Judgment evidence if copies of the material,

appendices containing the evidence, or a notice containing

specific references to the specific discovery or specific

references or other instruments, is served on all parties

together with a statement of intent to use the specified

discovery as summary -judgment proofs: (i) at least twenty-one

{(21) days before the hearing if such proofs are to be used to

support the summary Jjudgment; or (ii) at least seven (7) days

before the hearing if such proofs are to be used to oppose the

summary judgment.

{dY (e) cCase Not Fully Adjudicated on Motion. If on
motion under this rule Jjudgment is not rendered upon the whole
case or for all the relief asked and a trial is necessary, the
court at the hearing of the motion, by examining the pleadings
and the evidence before it and by interrogating counsel, shall if
practicable ascertain what material facts exist without substan-
tial controversy and what material facts are actually and in good

faith controverted. It shall thereupon make an order specifying

: the facts that appear without substantial controversy, including
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the extent to which the amount of damages or other relief is not
in controversy, and directing such further proceedings in the
action as are just. Upon the trial of the action the facts so
specified shall be deemed established, and the trial shall be
conducted.

(¢) (f) Form of Affidavits; Further Testimony. Supporting
and opposing affidavits shall be made on personal knowledge,
shall set forth such facts as would be admissible in evidence,
and shall show affirmatively that the affiant is competent to
testify to the matters stated therein. Sworn or certified copies
of all papers or parts thereof referred to in an affida?it shall
be attached thereto or served therewith. AThe court may permit
affidavits to be supplemented or opposed by depositions or by
further affidavits. Defects in the form of affidavits or attach-
ments will not be grounds fér reversal unless specifically
pointed'out by objection by'an opposing party with opportunity,
but refusal, to amend.

[f) (g) When Affidavits are Unavailable. Should it appear
from the affidavits of a party opposing the motion that he cannot
for reasons stated present by affidavit facts essential to
justify his opposition; the court may refuse the application for
judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may
make such other order as is just.

(gY (h) Affidavits Made in Bad Faith. Should it appear to
the satisfaction of the court at any time that any of the affida-

vits presented pursuant to this rule are presented in bad faith
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or solely for the purpose of delay, the court shall forthwith
order the party employing them to pay to the other party the
amount of reasonable expenses which the filing of the affidavits

caused him to incur, including reasonable attorney’s fees, and

any offending party or attorney may be adjudged guilty of con-.

tempt.

[COMMENT TO 1990 CHANGE: This amendment provides a mechanism for

using previously non-filed discovery in summary Jjudgment prac-

tice. Such proofs must all be filed in advance of the hearing in

accordance with Rule 166a. Paragraphs (d) through (g) are

renumbered (e) through (h).]
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TRCP 166b. Forms and Scope of Discovery; Protective Orders;
Supplementation of Responses
1. Forms of Discovery. (No change.)

2. Scope of Discovery. Except as provided in paragraph 3

of this rule, unless otherwise limited by order of the court in.

accordance with these rules, the scope of discovery is as

follows:
a. In General. (No change.)
b. Documents and Tangible Things. (No change.)
c. Land. (No change.)
a. Potential Parties and Witnesses. (No change.)
e. Experts and Reports of Expéfts. Discovery of the

facts known, mental impressions aﬁd opinions of experts,
otherwise discoverable because the information is relevant
to the subject matter in the pending action but which was
acquired or developed in anticipation of litigation and the
discovery of the identity of experts from whom the informa-
tion may be learned may be obtained only as follows:

(1) In General. A party may obtain discovery of
the identity and location (name, address and telephone
number) of aﬁ-expert who may be called as a witness,
the subject matter on which the witness is expected to
testify, the mental impressions and opinions held by
the expert and the facts known to the expert (regard-
less of when the factual information was acquired)
which relate to or form the basis of the mental impres-

sions and opinions held by the expert. The disclosure
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of the same information concerning an expert used for

consultation and who is not expected to be called as

a[n_expert] witness at trial 1is required 1if the

ERPEYLS & /VOYK/ DY PAACE [ FSYNE [ A/ PASLS | SLLREY /IR /W HOLE [ BF
1 /BAYE /PF /¥Re [PPIRLIONS /P /AN /SRDEYE /WNO /18 /10 /B¢
¢ALIEA /Ad /A [Vitnédd/ [consulting expert’s opinion or

impressions have been reviewed by a testifving expert.]

(2) Reports. A party may also obtain discovery
of documents and tangible things including all tangible
reports, physical models, compilations of data and
other material prepared by an expert or for an expert
in anticipation of the expert’s trial and deposition

testimony. The disclosure of material prepared by an

expert used for consultation is required even if it was
prepared in anticipation of 1itigation or for trial
WRER/LE/ EOYRE/ A/ PABLE/ LY NSY/ 1N/ WHALE/BY IR/ DAY/ BE/ LS
PPIRLPHE/ BE/ AR/ SRBEY L/ WG/ 18/ LD/ B/ EALIERA/ RS/ A/ WL ERESS/

[if the consulting expert’s opinions or impressions

have been reviewed by a testifying expert.]

(3) Determination of Status. (No change.)
(4) Reduction of Report to Tangible Form. (No
change.)

f. Indemnity, Insuring and Settlement Aqreements.

(No change.)

g. Statements. (No change.)
h. Medical Records; Medical Authorization. (No
change.)
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3. Exemptions. The following matters are protected froh

‘disclosure by privilege:

a. Work Product. (No change.)
b. Experts. (No change.)
c. Witness Statements. The written statements of poten-

tial witnesses and parties, 1f /{h¢ /gtALénent /¥Ag [when) made

subsequent to the occurrence or transaction upon which the suit
is based and in connection with the prosecution, investigation,
or defense of the particular suit, or in anticipation of the
prosecution or defense of the claims made jip [a_part of] the
pending litigation, except that persons, whether parties or not,
shall be entitled to obtain, upon request, copies of statements
they have previously made concerning the action or its subject
matter and which are in the possession, custody, or control of
any party. The term “written statements” includes (i) a written
statement signed or otherwise adopted or approved by the pefson
making it, and (ii) a stenographic, mechanical, electrical or
other type of recording, or any transcription thereof which is a
substantially verbatim recital of a statement made by the person

and contemporaneously recorded. [For purpose of this paragraph a

photograph is not a statement. ]

d.  Party Communications. WIfW/EWg/exedpLion/of /AL¢pyers
APLE/¢OUMAALLAL I QAL / BY EPAY EQA/BY/ PF | EDY [ #HPEY LS ] [ AN/ pEUAY / RLEEPY #

¢Y¥dplé/¢[Clommunications between agents or representatives or the
employees of a party to the action or communications between a

party and that party’s agents, representatives or employees, ¥ién

C MAAE /EUPREAUSAY /LD [ EIE [ SELUY Y ENER /Y /LY ANSACLLISN /UPoTh /WRIEH / Ehg

D
<
<
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EULE /18 /PASEA) [ARA/ I/ ARLICIPALIOR/ PE /LN /DY PEEEULIOT/ DY [ A¢FETigd
BE/LRE/ETAING /hAAE /A /DAY / BF /L /BERAIAG /T ILIgALIP/ [when made

subsequent to the occurrence or transaction upon which the suit

is based/ and _in connection with the prosecution, investigation

or defense of the particular suit, or in anticipation of the:

prosecution_ or defense of the claims made i [a part of] the

pending litigation. [This exemption does not include communica-

tions prepared by or for experts that are otherwise discover-

able.] For the purpose of this paragraph, a photograph is not a
communication.

e. Other Privileged Information. Any matter protected
from disclosure by any other privilege.

' Upon a showing that the party seeking discovery has substan-
tial need of the materials and that the party is unable without
undue hardship to obtain the substantial equivalent of the
materiais by other means, a party may obtain discovery of the
materials otherwise exempt from discovery by subparagraphs c and
d of this paragraph 3. Nothing in this paragréph 3 shall be
construed to render non-discoverable the identity and location of
any potential party, any person having knowledge or relevant
facts, any expert who is expected to be called as a witness 1in
the action, or of any consulting expert whose opinions or impres-
sions have been revié&édhgy a testifying expert.

4. Presentation of Objections. [Either an objection or a

motion for protective order made by a party to discovery shall

preserve that obijection without further support or action by the

party unless the objection or motion is set for hearing and
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determined by the court. Any party may at any reasonable time

request a hearing on any objection or motion for protective

order. The failure of a party to obtain a ruling prior to trial

on any objection to discovery or motion for protective order does

not waive such objection or motion.] In yggpopding [obijecting]-

to an appropriate discovery request within the scope of paragraph
2, QLYY /AAAYEPPEA/ YD/ ENR /PALYEY/ a party yWHp/#édk# [seeking]
to exclude any matter from discovery on the basis of an exemption
or immunity from discovery, must specifically plead the
particular exemption or immunity from discovery relied upon and

[at or prior to any hearing shall] produce [any] evidence

[necessary to] supportimg such claim [(either] in the form of

affidavits [served at least seven days before the hearing] or

[byl 1iy¢ testimony. pregenred/at/a/ReAring/yeduested/ by /elthey
¥ie /Y eAUgsLing /oY /dPIe¢Ling /pArLy/ /IVRen /4 [pAYEY]E /pPieerion
CONELYAE /LWE [QLELPYEYABIIILY [PF [ APEURERLE /ARR /18 /PAged /on /4
PPRELELIE INMURLEY [ OF | SXERBLION/ [ $UEI/ AP/ ALESYREY FELINY /DY 1V 1] g8
OF [ ALLSYRRY /VOLK /DY PAUELE ] [ LIS /DALY 14/ PFELIOT /HAY /P& / SUPDIL LA
BY /AR /AEEIARAYIY /@Y [1i¥¢ /iestiveny /PUE/ If the trial court

determines that an IN/CANERA/ingpéstisp [in camera inspection and

review by the Court] of some or all of the Adevmentd [requested
discovery] is necessary, the objecting party must segregate and

produce the dg¢yménfg [discovery to the court in a sealed wrapper

or by answers made in camera to deposition gquestions, to be

transcribed and sealed in event the objection is sustained]. Tié

COUFLS 3/ DALY [ ¢PREEYRING/ LIS/ NERR/ LY / AN/ LNLBELL IR/ $UALL/ $pRe1fy
CR/YEAPPRABLE [LINE] [DIAEE ANQ /RANNRY [ EBY /BAKING /ENE [ IREPAEE 1R/
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§§> When a party seeks to exclude documents from discovery and the
| basis for objection 1is undue burden, unnecessary expense,
harassment or annoyance, or invasion of personal, constitutional,
or property rights, rather than a specific immunity or exemption,
it is not necessary for the court to conduct Ap/ifgpéd¢tion/of/Lhé

INALYIAVAL /AdLvinéntd [an inspection and review of the particular

discovery] before ruling on the objection. [After the date on

which answers are to be served, obijections are waived unless an

extension of time has been obtained by agreement or order of the

court or good cause is shown for the failure to object within

such period.

5. Protective Orders. (No change.)

-6. Duty to Supplement. A party who has responded to a

request for discovery that was correct and complete when made is
under no duty to supplement his response to include information
thereafter acquired, except the following shall be supplemented
not less than thirty days prior to the beginning of trial unless
the court finds that a good cause exists for permitting or
requiring later supplementation.
a. A party is under a duty g[r]easonably to supplement his
response if he obtains information upon the basis of which:
(1) (No change.)
(2) (No change.)
b. (No change.)

c. (No change.)
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[COMMENT TO 1990 CHANGE: To eliminate the contradiction between

P

Rule 166b 2.e (1) and (2) and corresponding Rule 166b 3.e, Rule

166b 2.e (1) and (2) have been modified. As modified, Rule 166b

2.e (1) and (2) now make discoverable the impressions and opin-

ions of a consulting expert if a testifving expert has reviewed

those opinions and material, regardless of whether or not the

opinions and material form a basis for the opinion of the testi-

fying expert. The revisions keep the intent of Rule 166b 2.e (1)

and (2) and Rule 166b 3.e consistent with regard to consulting

experts. The amendments to Section 3 standardize langquage for

the same meaning. The amendments to Section 4 expressly dispense

with the necessity to do anything more than serve obiections to

preserve discovery complaints in order to avoid unnecessary time

and expense to parties and time of the courts, particularly where

no party ever requests a hearing on the objection. The failure

of any party to do more than merely object fully shall never

constitute a waiver of anv objection.

The last sentence added to Section 4 was previously the second

sentence of Rule 168(6) and was moved because it applies to all

discovery objections.]
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TRCP 167a. = Physical and Mental Examination of Persons

(a) Order for Examination. When the mental or physical
condition (including the blood group) of a party, or of a person
in the custody or under the legal control of a party, is in.
controversy, the court in which the action is pending may order
the party to submit to a physical ¢y /f¢nfdl examination by a
physician{, or a mental examination by a physician or psycholo-
gist] or to produce for examination the person in hisvcustody or
legal control. The order may be made only on motion for good
cause shown and upon notice to the person to be examined and to
all parties and shall specify the time, ﬁlace, manner, condi-
tions, and scope of the examination and the person or persons by

whom it is to be made.

(b) Report of Examining Physician] or Psychologist].

(1) If requested by the party against whom an order is made
under this rule or the person examined, the party causing the
examination to be made shall deliver to him a copy of a detailed

written report of the examining physician [or psychologist]

setting out his findings, including results of all tests made,
diagnoses and conclusions, together with like reports of all
earlier examinations of the same condition. After delivery the
party causing the examination shall be entitled upon request to
receive from the party against whom the order is made a 1like
report of any examinatiop, previously or thereafter made, of the

same conditi.n, unless, in the case of a report of examination of

-

- a person not a party, the party shows that he is unable to obtain
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it. The court on motion may make an order against a party
requiring delivery of a report on such terms as are just, and if

a physician [or psychologist] fails or refuses to make a report

the court may exclude his testimony if offered at the trial.
(2) (No change.)

c. (No Comment.]}

If no examination is sought either by agreement or under the
provisions of this rule, the party whose mental or physical
condition is in controversy shall not comment to the court or
jury on his willingness to submit to an examination, on the right
of any other party to request an ekamination or move‘ for an
order, or on the failure of such other party to do so.

'd. _Definitions.
For the purpose of this rule, a psychologist is a psycholo-

gist licensed by the State of Texas.]

[COMMENT TO 1990 CHANGE: To provide for court-ordered examina-

tion by certain psychologists.]
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TRCP 168. Interrogatories to Parties

Any party may serve upon any other party written interroga-
tories to be answered by the party served, or, if the party
served is a public or private corporation or a partnership or
association, or governmental agency, by an officer or agent who
shall furnish such information as is available to the party.
Interrogatories may, without leave of court, be served upon the
plaintiff after commencement of the action and upon any other
party with or after the service of the citation and petition upon
that party.

1. (No change.)

2. (No change.)
3. (No change.)
4. (No change.)
5. (No change.)
6. Objections. On or prior to the date on which answers

are to be served, a party may serve written objections to specif-
ic interrogatories or portions thereof. QPI¢¢riong/#erved/AfLery
ERE /QAYE /PR VRLIER | ARSREY S /AYE /LD /PR /SEYVEA/AYE /VALVEA /URTERE /A
EXLERELON / BF [ LIWe /AR / PEET/ PPLALINER/ PY /| AGY SENERYL / BY [ SYARY / BT / L1

¢¢¢¢i/¢¥/¢¢¢¢/¢¢¢¢¢/i$/$M¢W¢/I¢t/¢h¢/f¢il¢¢¢/¢¢/¢bj¢¢¢/W1¢M1¢
#Ugh /p2Yidd/ Answers only to those interrogatories or portions

thereof, to which objection is made, shall be deferred until the
objections are ruled upon and for such additional time thereafter

as the court may direct. Either party may request a hearing as

" to such objections at the earliest possible time.
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[COMMENT TO 1990 CHANGE: The previous second sentence in Section

6, which read, ”Objections served after the date on which answers

are to be served are waived unless an extension of time has been

obtained by agreement or order of the court or good cause is

shown for the failure to obiject within such period,” was and is

applicable to_ all discovery objections and therefore has been

moved to Rule 166b 4, last sentence.]
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TRCP 169. Request for Admission

1. Request for Admission. At any time after [commencement of

the action] ¥W¢/A¢FERAANE /AL /RAQE /APPRAY ARG /10 /NS /¢aUge/ /PY
tIng/ LRy iy /ds/¢14apgéd, a party may serve upon any other party.

a written request for the admission, for purposes of the pending
action only, of the truth of any matters within the scope of Rule
166b set forth in the request that relate to statements or
opinions of fact or of the application of law to fact, including
the genuineness of any documents described in the request.
Copies of the documents shall be served with the request unless
they have been or are otherwise furnished.or made available for
insﬁection and copying. Whenever a party is represented by an
attornéy of record, service of a request for admissions shall be
made on his attorney unless service on the party himself is
ordered by the court. A true copy of a request for admission or
of a written answer or objection, together with proof of the
service thereof as provided in Rule 21l1a, shall be filed promptly
in the clerk’s office by the party making it.

Each matter of which an admission 1is requested shall be
separately set forth. ‘The matter is admitted without necessity
of a court order unless, withinlthirty (30) days aftér service of
the request, or within such time as the court may allow, [or as

otherwise agreed by the parties,] the party to whom the request

is directed serves upon the party requesting the admission a

written answer or objection addressed to the matter, signed by

- the party or by his attorney, but, unless the court

?
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shortens the time, a defendant shall not be required to serve
‘answers or objections before the expiration of f@reyrfiveé /(43)
fifty (50) days after service of the citation and petition upon

Wi that defendant. If objection is made, the reason therefor

shall be stated. The answer shall specifically deny the matter.

or set forth in detail the reasons that the answering party
cannot truthfully admit or deny the matter. A denial shall
fairly meet the substance of the requested admission, and when
good faith requires that a party qualify his answer or deny only
a part of the matter of which an admission is requested, he shall
specify so much of it as is true and qualify or deny the remain-
der. An answering party may not give léck of information or
knowledge as a reason for failure to admit or deny unless he
states that he has made reasonable inquiry and that the informa-
tion known or easily obtainable by him is insufficient to enable

him to admit or deny. A party who considers that a matter of

which an admission is requested presents a genuine issue for

trial may not, on that ground alone, object to the request; he
may, subject to the provisions of paragraph 3 of Rule 215, deny
the matter or set forth reasons why he cannot admit or deny it.

2. Effect of Admission. (No change.)

(COMMENT TO 1990 CHANGE: The rule is amended to provide for an

agreement of the parties for additional time for the recipient of

the requests to file answers or objections. This change will

allow the parties to agqree to additional time within which to

- answer without the necessity of obtaining a court order.
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The rule is also amended to permit service of a Request for

Admission at any time after commencement of the action but

extends responses to no less than 50 days after service of the

¢citation and petition on the responsive parties.]
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TRCP 183. Interpreters

The court may//¥wHén/Aé¢¢sgdyy/ appoint [an] interpreterg [of

its own selection and may fix the interpreter’s reasonable

compensation. The compensation shall be paid out of funds

provided by law or by one or more of the parties as the court may

direct, and may be taxed ultimately as costs, in the discretion

of the court.l//vwi¢ /way /B¢ /Eunrened /I /ENE /#ARE /RARRRY /Ad /Wiks

RESPEE] /AR EUALL [ PE/ BUBIREL /£ /¥ Ne/ Eane /BERAILLEE/ F0F /RigpPedls
gnee

(COMMENT TO 1990 CHANGE: To adopt procedures for the appointment

and> compensation of interpreters. Source: Fed. R. Civ. P.
43(£).]
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TRCP 184. Determination of lLaw of Other States

[Repealed. ]

R/EOUYE /VMBON [ 1LE /OVT /RPLIOH /RAY/ [ BF [APOH /L IE /RpLIon /oF /&
PAYEY /#RALL/ /LaYE /IVRALEIAL /hotice /of [ENe /¢PRSLIEAL LGNS/ /PUPIIE
gLALULeS/ /¥UIER/ /Y eSRIALIoNS/ /oY AIRARERE/ /EPUFE /AeEIgIonE/ /AN
EORRBH / LAV /BF | SYEEY [ SEREY [ SLALE/ /HAYLILSLY S [8F /DAL ISRIEE o0 / HF
LA /PRILEQA [ BYALEE/ /R /DAY EY /¥ ESAMSELING /ERAY /IUALEIAL /PYIEE /¢
LAKER/PF [ PUEH /RALLEY /ERALL/ FAYRLEN /L@ [ ¢PUYE/SUTELEIERY [ IAT SYPAF
LI/ LD/ ENAPIR/ 1L/ BYPPEY LY [ LB/ EORBLY /WILR/ LY /¥ eAUREY [ [ Ak / $RALL
give /ALL [PAYLI¢E [$UER /RSLIEE] [1F /ARY/ /4% [LIhE [E¢PUrE /RAY /Aéen
RECEEgAYY/ /10 /ENAPIE /ALL [PAYLLES /EALY LY /10 /DY EPAYE /1O /HeY /LN
¢¢ﬁ¢¢$¢///l/¢¢¥ﬁY/i$/¢¢¢i¢1¢¢/¢¢¢¢/¢i¢¢l¥/f¢ﬁ¢¢$t/ﬁ¢/¢¢/¢¢¢¢¢¢¢f
ﬁiﬁf/ﬁ¢/¢¢/h¢¢¢¢/¢$/¢¢7¢M¢/¢¥¢¢¢1¢¢Y/¢¢/¢¢ki¢¢/ﬂ¢¢i¢i¢1/¢¢¢i¢¢
ARA /L@ [ LERPY /OF /KR /RALERSY /RoLi¢ER) [ /TN /ENE [ ApEEned /OF /PY 1Y
¢¢¢1f1¢¢¢1¢¢//¢M¢/¢¢ﬁ¢¢$ﬁ/¢¢Y/b¢/ﬁ¢¢¢/¢fﬁ¢¢/ﬂ¢¢i¢i¢l/¢¢¢i¢¢/h¢¢
PEER/LAKERS [/ TAQLIELAT /oYL 1¢E [ BF [ SUER/RALLEY & /NAY /@ [ LAKER/ AL / ANY
gLade /of /Lh¢ /DY PEEEAlIng/ [/ THE /¢PUrLS ¢ [ASELYRIRAL IR /ERALL /B¢
FUPIEEL/ LB/ Y EVIEV/ A/ A/ VRTINS PR/ A/ AUESLLIOR/ PE/ 1Y/

[COMMENT TO 1990 CHANGE: Rule 184 has been repealed because
it ﬁas added to Rule 202, Texas Rules of Civil Evidence, effec-

tive January 1, 1988.]
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TRCP 184a. Determination of the Laws of Foreign Countries
[Repealed]
R/BAYLY /WRO/IVLERAL /LD /AL / AN/ 122U/ EOREYRIvia/ LW/ LAY / BF
A/EQYEIBN [EPURLYY /EUALL /G1¥E /noLice /1n /hig /DIeadivids /Y /pElidy

YEAPPNADIE/ WY ILLER/ROLIEE ) /ARA/ ALY/ LRASE/ PO/ ARYE/BY LY/ LD/ LIhd/ AL S -

BF /XYL /EUER /PAYEY /ERALL JERYRIAR JALL /BPAYELdE /¢0Dide /OF /AnY
WELIELER/RALEY LALE /B [ #PUY EE3 [ LUAY [ Vet / INLENAE /LD [ UEd /A% /DL OOE [ BF
YRhe JESY ISR [ 1AW/ [/ LE [E1¢ /RALSYLALS [ BF [ 2PN EE% [VEYE /drigindlly
W¢i¢¢¢¢/i¢/¢/l¢¢¢¢¢¢¢/¢t¢¢¥/¢M¢¢/E¢¢11$M//¢M¢/¢¢¢¢Y/i¢¢¢¢¢i¢¢/¢¢
YEIY /Upen /Enen /ERALL /PR RLISI /AL /pAY LIS /BOLI /4 /¢opY /OF /Ehg
FOYRIGN/ LANGUAGE / LEXE /ARA/ AN/ ENGTLEW / LY ARSLALIONS / [ THe [ ¢PUFE/ / Itk
¢¢¢¢¢mi¢i¢¢l¢h¢/1#W/¢¢/¢/f¢¥¢i¢¢/¢¢¢l¢¢//¢¢Y/¢¢¢$i¢¢¢/¢¢Y/¢¢¢¢¢1f
ALY [¢PUYER] [VARLREY [ OF /NOY [ SRPHILERA /Y /A /PAY LY /B /AARIgE 1P
UAAEY /Eli¢ /Tekde /RALég /9f /CIVIL [EVidenied/ /IneIuding /PUL /st
limi¢¢¢/t¢/¢1fi¢¢71¢$l/¢¢$¢1m¢¢Y//b#i¢f¢//¢¢¢/¢¥¢¢ti$¢$l//If/¢M¢
EPULL/ LIRS LARY E/ EPULERE/ PLIAY | ERAR/ LUBEE/ SUPHILEEA/ BY /A /DAY LY/ / 11
PRALL /S1V¢ [L1i¢ /DAY ELES /MLICE /AR /4 /Y EREPRABLE / SPPSYEURLILY /b
EORRENL/ PR/ LIE/ BPUY EE2/ANRA/ LD/ BUPRIL ) DAY ENEY /HALEY LATE/ ESY /Y £ Lo
BY /YRE [¢PUEEL [/ TRE [EPUYES [ AAA /oY /& [ DREY ] [#RALL [ ASLErRing /L Ihe
LAWE [ F [EPY 21N /¢PURLY LER/ [/ THE [ ¢PUY LS ¢ | AELEYRIRALIBW /SHALL /g
PUPIREL/ LD/ Y EV ISV AR/ A/ PALING/ P/ A/ AASEL IS/ SE/ LAV S

[COMMENT TO 1990 CHANGE: Rule 184 has been repealed because

it was added to Rule 203, Texas Rules of Civil Evidence, effec-

tive January 1, 1988.]
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TRCP 200. Depositions Upon Oral Examination
1. When Depositions May Be Taken. (No change.)
2. Notice of Examination: General Requirements; Notice of
Deposition of Organization
a. Reasonable notice must be served in writing by the
party, or his attorney; proposing to take a deposition upon
oral examination, to every other party or his attorney of
record. The notice shall state the name of the deponent,
the time and the place of the taking of his deposition and,
if the production of documents or tangible things in accor-
dance with Rule 201 is desired, a designation of the items
to be produced by the deponent either by individual item or

by category and which describes each item and category with

reasonable particularity. [The notice shall also state the
identity of other persons who will attend other than the
witness, parties, spouses of parties, counsel, employees of
counsel, and the officer taking the deposition. If any
other party intends to have such other persons attend, that

party must give reasonable notice of the identity of such

other persons.]

b. (No change.)

[COMMENT TO 1990 CHANGE: Rule 200(2)(a) was amended to provide
for persons who may attend deposition without notification and to

provide for notice, to be given a reasonable number of days in

advance of the deposition, of any party’s intent to have any

. other persons attend.)]
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TRCP 201. Compelling Appearance; Production of Documents and

Things; Deposition of Organization

Any person may be compelled to appear and give testimony by
deposition in a civil action.

(1) (No change.)

(2) (No change.)

(3) (No change.)

(4) (No change.) .

(5) Time and Place. The time and place designated shall be
reasonable. The place of taking a deposition shall be in the
county of the witness’ residence or, where he is employed or
regularly transacts business in person or at such other conve-
nient place as may be directed by the court in which the cause is
pending; provided, however, the deposition of a party or the
person or persons designated by a party under paragraph 4 above
may be taken in the court of suit subject to the provisions of
paragraph 4 [5] of Rule 166b. A nonresident or tfansient person
may be required to attend in the county where he is served with a
subpoena, or within one hundred miles from the place of service,
or at such other convenient place as the court may direct. The
witness shall remain in attendance from day to day until such

deposition is begun and completed.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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Rule 208. Depositions Upon Written Questions
1. Serving Questions; Notice. After commencement of the
action, any party may take the testimony of any person, including

a party, by deposition upon written questions. [Leave of court,

granted with or without notice, must be obtained only if a party.

seeks to take a deposition prior to the appearance day of any
defendant.] Attendance\ of witnesses and the production of
designated items may be compelled as provided in Rule 201.

A party proposing to take a deposition upon written ques-
tions shall serve them upon every other party or his attorney
with a written notice ten days before the deposition is to be
taken. The notice shall state the name and‘if known, the address
of the deponent, the suit in which the deposition is to be used,
the name or descriptive title and address.of the officer before
whom the deposition is to be taken, and, if the production of
documents or tangible things in accordance with Rule 201 is
desired, a designation of the items to be produced by the depo-
nent either by individual item or by category and which describes
each item and category with reasonable particularity. (The
notice shall also state the identity of other persons who will
attend other than the witness, parties, spouses of parties,

counéel, employees of counsel, and the officer taking the deposi-

tion. If any other party intends to have such other persons

attend, that party must give reasonable notice of the identity of

such other persons.]

A party may in his notice name as the witness a public or

private corporation or a partnership or association or
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given a reasonable number of days in advance of the deposition,

of any party’s intent to have any other persons attend.]

I
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governmental agency and describe with reasonable particularity
the matters on which examination is requested. In that event,
the organization so named shall designate one or more officers,
directors or managing agents, or other persons to testify on its
behalf, and may set forth, for each person designated, the.
matters on which he will testify. A subpoena shall advise a
non-party organization of its duty to make such a designation.
The person so designated shall testify as to matters known or
reasonably available to the organization. This paragraph does
not preclude taking a deposition by any other procedure author-
ized in these rules.

2. Notice by Publication. (No changé.)

3, Cross-Questions, Redirect Questions, Re-cross Questions

and Formal Objections. (No change.)

4. Deposition Officer; Interpreter. (No change.)

5. Officer to take Responses ana Prepare Record. (No

change.)

[COMMENT TO 1990 CHANGE: Rule 208 was_ silent as_ to whether a
deposition on written questions of a defendant could be taken
prior to the appearance date. Rule 200 permits depositions upon
oral examination of defendants prior to appearance date with
permission of the court. As modified, Rule 208 conforms to Rule
200 and permits the deposition on written questions of a defen-
dant prior to_appearance date with permission of the court.

Rule 208 was also amended to provide for persons who may attend

- deposition without notification and to provide for notice, to be
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TRCP 215. Abuse of Discovery; Sanctions
1. (No change.)
2. (No change.)

3. Abuse in Discovery Process in Seeking, Making, or.

Resisting Discovery. [All motions to compel discovery and all

motions for sanctions shall contain a certificate by the party

filing same that efforts to resolve the discovery dispute without

the necessity of court intervention have been attempted and

failed.] If the court finds a party is abusing the discovery
process in seeking, making or resisting discovery or if the court
finds that any interrogatory or request for inspection or produc-
tion is unreasonably frivolous, oppressive, or harassing, or that
a response oOr answer 1is unreasonably frivolous or made for
purposes of delay, then the court in which the action is pending
may impose any sanction authorized by pafagraphs (1), (2), (3),
(4), (5), and (8) of paragraph 2b of this rule. Such order of

sanction shall be subject to review on appeal from the final

judgment.
4. (No change.)
5. (No change.) -
6. (No change.)

[COMMENT TO 1990 CHANGE: To encourage the courtesy of a confer-

ence of attorneys prior to motion practice.]

00061



TRCP 216. Request and Fee for Jury Trial

1/ [a.] (No change.)

2/ [b.] Jury Fee. [Unless otherwise provided by law, a] &

fee of ten dollars if in the district court and five dollars if
in the county court must be deposited with the clerk of the court
within the time for making a written request for a Jjury trial.
The clerk shall promptly enter a notation of the payment of such

fee upon the court’s docket sheet.

[COMMENT TO 1990 CHANGE: Additional fees for ijury trials may be

required by other law. E.g., Texas Government Code § 51.604.]
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TRCP 223. Jury List in Certain Counties

In counties governed as to juries by the laws providing for
interchangeable juries, the names of the jurors shall be placed
upon the general panel in the order in which they are [randomly
selected] QAYAYA/fYom/iHé/viiéé]l, and jurors shall be assigned for
service from the top thereof, in the order in which they shall be
needed, and jurors returned to the general panel after service in
any of such courts shall be enrolled at the bottom of the list in
the order of their respective return; provided, however, ERAY/¥i¢
EYLIAL/ IVRASE / APPn/ LHE / ASRARA/ BF /ANY /DAY LY / LD/ ANY [ ¢A2e /Y EALHEA/ F DY
ﬁriﬁl/bY/1¢¢Y//¢¢/¢f/¢h¢/¢¢#¢¢¢¢¥/I¢¥/¢¢Y/$¢¢M/¢¢¢¢Yl/$M¢11/¢¢¢$¢
Ehe /RARES /F /ALY [ YRE /HENPRY S [ SL /LS / SEVEY AL /PAREL /AYRALIAVIE [ F 0¥
$¢¥fi¢¢/¢$/j¢¢¢¢$/1¢/$¢¢M/¢¢$¢/¢¢/b¢/¢1¢?¢¢/1¢/¢/¥¢¢¢¢¢¢¢1¢/¢¢¢
¢¢ll/$¢¢k¢¢//¢¢¢/$¢i¢/¢¢i¢1/j¢¢§¢/$h¢1l/¢¢¢W/¢¢¢¢¢f¢¢¢/¢h¢/¢¢¢¢$
¢I/¢/$¢¢fi¢i¢¢¢/¢¢¢b¢¥/¢f/3¢¥¢¥$/¢¥¢m/WM1?M/¢/j¢¥Y/m¢Y/¢¢/$¢l¢¢¢f
ERA/LD/ LYY [ FULN/ EAUSE] [ ANA/ PUELH / RARES / BRALL [ PE /LY ARSLY 1A/ 1T/ LI
PYARY [AYAVRA /R /LW /IULY /113 /YR /WRIGH /¥Re /IUrY /18 /Ed /B¢
PRIEELed/EP/ LYY/ PUEN/¢d$¢/ [after such assignment to a particu-
lar court, the trial judge of such court, upon the demand prior

to voir dire examination by any party or attorney in the case

reached for trial in such court, shall cause the names of all

members of such assigned jury panel in such case to be placed in

a receptacle, shuffled, and drawn, and such names shall be

transcribed in the order drawn on the jury list from which the

jury is to be selected to try such case. There shall be only one

shuffle and drawing by the trial judge in each case.]

[COMMENT TO 1990 CHANGE: To provide informity in jury shuffles.]




TRCP 239. Judgment by Default

Upon such call of the docket, or at any time after a defen-
dant is required to answer, the plaintiff may in term time take
judgment by default against such defendant if he has not previ-
ously filed an answer and provided that the citation with the.
officer’s return thereon shall héve been on file with the clerk
for the length of time required by Rule 107. [No default judg-

ment shall be rendered against a party in a removed action

remanded from federal court if that party filed an answer in

federal court during removal.]

[COMMENT TO_ 1990 CHANGE: To provide that any answer by a party,

state or federal, will preclude a state court default judgment

against that party.]

00064



TRCP 245. Assignment of Cases for Trial
The Court may set contested cases on ity & 403

[written request] of any party, or on the court’s own motion,

with reasonable notice of not less than forty five [¥¢p] days to

the parties [of a first setting for trial], or by agreement of.

the parties/; provided, however, that when a case previouslv has

been set for trial, the Court may reset said contested case to a

later date on any reasonable notice to the parties or by

agreement of the parties. Noncontested cases may be tried or

disposed of at any time whether set or not, and may be set at any

time for any other time.

[A_request for trial setting constitutes a representation

that the requesting party reasonably and in good faith expects to

be ready for trial by the date requested, but no additional

representation concerning the completion of pretrial proceedings

or of current readiness for trial shall be regquired in order to

obtain a trial setting in a contested case.]

[COMMENT TO 1990 CHANGE: First paragraph, to harmonize a first
time non-jury setting with the time for ijury demand. Second
paragraph, to eliminate impediments to continuing case prepara-
tion and discovery after a trial setting is requested in a
pending case.] :
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TRCP 260. In Case of New Counties

[Repealed]

WHen /& /$UlL /18 /PERAIRG [ LIh /L [QALSLY IEY [ OY [ ¢PURLY / EPULY / HF
ARY [ EPURLY / [/ PUL /BT [ EHE /KLY L ILOYY /OF /WRLIER /A / RV /EPURLY /RAS / Pén
PY/RAY [ BE/RAAR )/ LN/ VRPL/ DY [ LN/ BAY LS/ 1T/ the/ AR EENAARER/ Y / ATY / Pih¢
BF /[¥RER/ JERALL /EL1E /R /ROLLIPR [ 1IH /HRE /EPUFE /WHEYE /SUEN /PUIE /18
PERAIRG/ /¥ /LY RARELEY [LIE /2ANE /1P [EUEH /Y /EBURLY/ /AARIRG / 1L/
LOIRLNEY /WILH/ AR/ ALELIARAY LY/ SLALING/ LRAY /RS ILIEY /Y / oY /ARY / pe/ DS
Ehe /AL EERAANLS /¥ @R IARA/ I/ $ALA/LRYY ILSYIAL [ TINIL /AL [ LR/ L1vé /LI
FULE /YRS IRELIERL R/ [ARA/ PR ERSY /SYALING / LRAY /AL /LR /AALE/ BT /L
ELLLIvG /PE [ $UER /$ULL) /BALQ [ ALTENAARE /WAL /¥ LASRY /ELELZEN /WIERIA
YR/ EEY Y ILOY 1AL/ LINIE S/ OF [ LVE/ ey / EPURLY / /LIRS / EPUY L/ SRALT [ SY ATiE/ A
ERANGE /BF /YERUE /1D [ PUCH /gy [ EPURLY [ /NI ¢dd [L1E /PURIY /EPUIA /P¢
PYSPEY LY/ PYOUGRE/ IR/ ERE/ ¢PURLY / LR/ VRIER/ e/ $Ane/ 18/ PENALTS/ UAAEY
FONE/PYPYIELON/ P/ LAV /

e
ity lae

{COMMENT TO 1990 CHANGE: Repealed as no longer needed.]
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TRCP 269. Argument

(a) After the evidence is condluded and the charge is read,
the parties may argue the case to the jury. The party having the
burden of proof on the whole case, or on all matters which are
submitted by the charge/ /WH¢ENey /Upon /$pEeial /1gduds /oF /pLhers
¥i#¢/ shall be entitled to open and conclude the argument; where
there are several parties having separate claims or defenses, the
court shall prescribe the order of argument between them.

(b) (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)

(£) (No change.)

(g) The court will not be required to wait for objections
to be made when the rules as to argumenté—are violated; Py [but]
should they not be noticed and corrected by the court, opposing
counsel may ask leave of the court to rise and present his point
of objection. But the court shall protect counsel from any
unnecessary interruption made on frivolous and unimportant
grounds.

(h) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRCP 294. Polling the Jury

Either party shall have the right to have the jury polled.
When a jury is polled, this is done by reading once to the jury
collectively the general verdict, or the gpé¢idl /1ggég [gques-
tions] and answers thereto consecutively, and then calling the
name of each juror separately and asking him if it is his ver-
dict. If any juror answers in the negative when the verdict is
returned signed only by the presiding Jjuror as a unanimous
verdict, or if any juror shown by his signature to agree to the
verdict should answer in the negative, the jury shall be retired

for further deliberation.

[COMMENT TO_ 1990 CHANGE: Textual corrective change only.]
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TRCP 296. cConclusions of Fact and Law

Ih/ARY [¢Age /LY Ied/ TN/ ERE /ALELY IEL/ BF [ EPURLY [ EPUYE/VILRPUL /4
INYY/ /ENE / DAAGE/SRALL] /AL [ ERE /¥ EARERY /OF /2 1ENSY /BAYEY/ [ #LALE /IRt
WYLIting /Wig /EINALYigs /o /EA¢E /AR /EpREINgIong /O /1AW [/ BUER
YEAUSEYL /SRALL /PE [FLIEQA/WILRIN /LER/QAYE /ALY /E ¢/ FIRAL / SAAGRENE
1 /21GREq) [/ NPLLIEE /E /YRS ELLING /OF [ ERE /Y AUSSY [/ FRALL /B [ pEYVER
PR/ LG/ PPPPEILE/BAY LY /AL /DY SVIALA/ IR/ RATE/ 2T RS

[TRCP 296. Requests for Findings of Facts and Conclusions of Law

In any case tried in the district or county court without a

Jury, any party may request the court to state in writing its

findings of fact and conclusions of law. Such request shall be

entitled REQUEST FOR FINDINGS OF FACT AND CONCLUSIONS OF LAW_ and

shall be filed with the clerk of the court who shall immediately

call such request to the attention of the judge who tried the

case.

Time for Filing. Such request shall be filed within twenty

(20) days after judgment is signed.

Notice of Filing. Each request made pursuant to this rule

shall be served on each party to the suit in accordance with Rule

2la. The party makinq;the request shall also provide a copy of

the regquest to the judge who tried the case by any method allowed

in Rule 21a.]

[COMMENT TO 1990 CHANGE: To better prescribe the practice and

times for findings of fact and conclusions of law. See also

" Rules 297 and 298.]
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TRCP 297. Time to File Findings and Conclusion

WHeh /AenAnd /18 /RAQE /LREY SESY ] [H e /EPUrE /ERALL /DY EpAYE /1L #
FIngings /oF [EACYE [ARQ /¢one IAg1one /oF /1Y /4nd [E11¢ /¢dne /Wil
ERIYREY /QAYE/ALLEY /LR / INAGHENL / 18/ $1dned/ [/ BUER/ EInQdIngs /oF [ EALE

ANA/ ¢PREIASIPAS/ BT/ 1AW/ SRALL/ P2/ ELT SR/ WL/ LI/ ELRER/ ARA/ SRALL /it

BAYY /PF /¥ [YeEpyd) [/ TE /X )he /EX 1AL [ SUAGE /ENALL /ERLL /80 /¥0 /E11¢
EReEMS JERE [PAYEY /#0 /AENARAIAG/ /1IN [oYARY [Eo /EoWPIALN /HE [Ehé
FALIMY @/ [$RALL/ [ 1h [WEILING) [WILKIv [ ELVE [ARYS [ALLEY /SR /AdLe/
FALL /YRE [SRISLLIPN /LD [ LI [ RELERLION /BF [ ERE ) IUAGE] /WY EUBST / ¥R
PEYIOA/EQY [ BYEPAYALIOR/ARA/ FLTING/$UALL/ P&/ RULSHALIEALLY / $x L Evided
EoY/E1VE/AAYE/ALLEY [ BUEN/HPLIELEAL Lo1/

[TRCP 297. Time to Make and File Findings of Facts and Conclu-

sions of Law.

(a) When timely regquest is filedt»the court shall make and

file its findings of fact and conclusions of law within

twenty (20) days after such request is filed. The

court shall cause a copy of its findings and conclu-

sions to be mailed to each party in the suit.

(b) TIf the court fails to make timely findings of fact and

conclusions of law, the party making the request shall,

within thirty (30) days after filing the original

request, file with the clerk a NOTICE OF PAST DUE

FINDINGS OF FACT AND CONCLUSIONS OF LAW which shall be

immediately called to the attention of the Court by the

clerk. Such notice shall state the date the original

request was filed and the date the findings and conclu-

sions were due.
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(c) Upon filing the notice in (b) above, the time for the
court to make findings of fact and conclusions of law
is extended to forty (40) days from the date the
original request was filed.

(d) The notice provided by this rule shall be served on

each party to the suit in accordance with Rule 2la. A

copy of the notice shall also be provided to the judge

who tried the case by any method allowed in Rule 21a.

[COMMENT TO 1990 CHANGE: To better prescribe the practice and

times for findings of fact and conclusions of law. See also

Rules 296 and 298.]
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TRCP 298. Additional or Amended Findings

s

REYEY /YW¢ /IUddge /¢¢ /EL1¢¢ /PYIGIRAL /EInALYgE /Hf /EALE /ANd
EOREINELOhE [ OF [ 1AW/ [ RILREY /DAY LY /RAY /S /WILYRIA/ELVE [ARYE] /Y EARERE
BF /RIv /EPEEILLIEA [ PAYEREY / /AAAILIONAL/ /Y /dvénded /findinge/ /And
tihe /dNAge /ERALL] [VILALRA [ ELVE [QAYE /AELEY /EUENR /¥ EdUgBE/ /AN / ok
LALEY [ /DY EDAYe /ARA /EL11¢ [ $UER [ FUXEREY [ /oY REY /oY [ Anended /1A lvids
ARA/ EONETUELPPE/ &/ RAY [ PR/ PESDEY | | WREY SUPOT/ LURY [ $UALL/ P&/ ¢prhBLAS
EYEA/AS/FLLI@A/ I/ AN /LIRE) [ /NpLigd /OF /¥ e/ EL1INd /DL [ LNe /¥ edvigst
PYSYIRALA /LY [REYELh /SRALL /B¢ /$LYVERA /PN [L1he¢ [ PPDPELILE [DAYLY /3P
PYPVIAEA/ Ih/RATE/ 214/ DY/ 210/

[TRCP 298. Additional or Amended Findings of Fact and Conclu-

sions of Law; Notice.

(a) After the court files original findings of fact and

conclusions of law, any party may file with the clerk

of the court a request for specified additional or

amended findings or conclusions, or both. The request

for these findings shall be made within ten (10) days

after the filing of the original findings and conclu-
sions by the court. Each request made pursuant to this

rule shall be served on each party to the suit in

accordance with Rule 21a. The party making the request

shall also provide a copy to the judge who tried the

case by any method allowed in Rule 21a.

(b) The court shall make and file any additional or amended

findings and conclusions within ten (10) days after

Mty

such request is filed, and cause a copy to be mailed to
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each party to the suit. No findings or conclusions

shall be deemed or presumed by any failure of the court

to make any additional orders or conclusions.]

[COMMENT TO 1990 CHANGE: To_ better prescribe the practice and

times for findings of fact and conclusions of law. _See also

Rules 296 and 298.]

’
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TREP/ BB/ I PYALE
[1171FRAEEL | BF [ EhE /BAYEY [ £OF /WHhSH /A [ IAASRENL / 13 /Y ERABY & /$HALL

PYEPAYE /LR [ EQYR/ DL [ LRE / IRASRERY /£B /P /ENLEY R /ANA / SUPRIL /1Y /1D
Yhe/ ey e/

[TRCP 305. Proposed Judgment

Any party may prepare and submit a proposed ijudgment or

order to the court for signature.

Each party who submits a proposed -judgment or order for

signature shall serve the proposed judgment or order on all other

parties or certify thereon that a true copy has been delivered to

each attorney or pro se party to the suit and indicate thereon

the>date and manner of delivery.

Failure to comply with this rule shall not affect the time

for perfecting an_appeal.]

[COMMENT TO 1990 CHANGE: To better prescribe the practice for

proposed judgments and notice to other parties.]
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TRCP 534. : Citation

When a claim or demand is lodged with a justice for suit, he
shall issue forthwith citations for the defendant or defendants.
The citation shall require the defendant to appear and answer
plaintiff’s suit at or before 16:00.o'clock a.m. on the Monday
next after the expiration of ten days from the date of service
thereof, and shall state the place of holding the court. It
shall state the number of the suit, the names of all parties to
the suit, and the nature of plaintiff’s demand, and shall be

dated and signed by the justice of the peace. The /¢l aL1on/RALL

PAYEREY /ALY @EL/LRAL/LE/ 1L/ 12/ ROL [ $EYVER/WILRIN/ 3P/ RAYE /AL LAY /L1t
AAYE/PE/ LS/ LEERARER ) [ 1L/ BUALL /PR / ¥ ELUF REA/ URESY YA/

[COMMENT TO 1990 CHANGE: To_conform to_ 1988 changes to other

citation rules.]
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TRCP 687. Requisites of Writ

The writ of injunction shall be sufficient if it contains
substantially the following requisites:

(a) (No change.)

(b) (No change.)

(4) (No change.)

(e) If it is a temporary restraining order, it shall state
the day and time set for hearing, which shall not exceed #¢p
[fourteen] days from the date of the court’s order granting such
temporary restraining order; but if it is a temporary injunction,
issued after notice, it shall be made returnable at or before ten
o’clock a.m. of the Monday next after thé expiration of twenty
dayé from the date of service thereof, as in the case of ordinary

citations.

(f) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRCP 771. Objections to Report
Either party to the suit may file objections to any report

of the commissioners in partition [within 30 days of the date the

report is filed], and in such case a trial of the issues thereon

shall be had as in other cases. If the report be found to be.

erroneous in any material respect, or unequal and unjust, the
same shall be rejected, and other commissioners shall be appoint-

ed by the Court, and the same proceedings had as in the first

instance.
[COMMENT TO 1990 CHANGE: To set a time within which objections

to a_commissioners report must be filed.]’
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TRCP 781. Proceedings as in Civil Cases

Every person or corporation who shall be cited as here-
inbefore provided shall be entitled to all the rights in the
trial and investigation of the matters alleged against him, as in
cases of trial in civil cases in this State. Either party may
prosecute an appeal or writ of error from any judgment rendered,
as in other civil cases, subject, however, to the provisions of

Rule 384 [42, Texas Rules of Appellate Procedure], and the

appellate court shall give preference to such case, and hear and

determine the same as early as practicable.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRE 604. Interpreters

An interpreter is subject to the provisions of these rules
relating to qualification as an expert and the administration of

an oath or affirmation that he will make a true translation.

[COMMENT: See Rule 183, Texas Rules of Civil Procedure, regard-

ing appointment and compensation of interpreters.]
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TRE 614. Exclusion of Witnesses

At the request of a party the court shall order witnesses
excluded so that they cannot hear the testimony of other witness-
es, and it may make the order of its own motion. This rule does:
not authorize exclusion of (1) a party who is a natural person or
the spouse of such natural person, or (2) an officer or employee
of a party which is nét a natural person designated as its
representative by its attorney, or (3) a person whose presence is

shown by a party to be essential to the presentation of his

cause. [This rule is not applicable to discovery proceedings.]

[COMMENT TO 1990 CHANGE: See Rules 200 and 208, Texas Rules of

Civil Procedure, relating to depositions.]
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TRE 703. Bases of Opinion Testimony

The facts or data in the particular case upon which an
expert bases an }lg opinion or inference may be those perceived

by or wade¢ /Kngy¥n/i¢ reviewed by the expert Wip at or before the.

hearing. If of a type reasonably relied upon by experts in the
particular field in forming opinions or inferences upon the

subject, the facts or data need not be admissible in evidence.

[COMMENT TO 1990 CHANGE: This amendment conforms this rule of

evidence to the rules of discovery in utilizing the term “re-

viewed by the expert.” See also comment to Rule 166b.]




TRAP 1 Scope of Rules; [Local Rules of Courts of Appeals]

(a) [No change.]

(b) Local Rules. Each court of appeals may, from time to
time, make and amend rules governing its practice not inconsis-
tent with these rules. Copies of rules and amendments so made
shall before their promulgation be furnished to the Supreme Court
and to the Court of Criminal Appeals for approval. [When an

appeal or original proceeding is docketed, the clerk shall mail a

copy of the court’s local rules to all counsel of record who

requests it.]

[COMMENT TO 1990 CHANGE: To provide for distribution of local

rules of court of appeals upon docketing of an appeal.]
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TRAP 4. Signing, Filing and Service

(a) Signing. Each application, brief, motion or other
paper filed shall be signed by at least one of the attorneys for
the party/ [and] shall give the State Bar of Texas identification

number, the mailing address and telephone number of each attorney

whose name is signed thereto//dpd/#WALL/#taLe/LRAL/A/¢PBY/OE /LN
BAPEY /Ud# /Peen [ALLIVEYEA /oY /RALIEA /10 /SAEH /ST OUD /DF / pPpodite
BPAYL1ES /0Y /EWE1Y /¢pUnggl. A party who is not represented by an
attorney shall sigﬁ his brief and give his address and telephone
number. The statement of service on opposite parties by one who
is not a licensed attorney shall be verified by affidavit.

(b) Filing. The filing of records, briefs and other papers
in the appellate court as required by these rules shall be made
by filing them with the clerk, except that any justice of the
court may permit the papers to be filed Qith him, in which event
he shall note thereon the filing date and time and forthwith
transmit them to the office of the clerk. If a motion for
rehearing, any matter relating to taking an appeal or writ of
error from the trial court to any higher court, or application
for writ of error or petition for discretionary review is sent to
the proper clerk by first-class United States mail in an envelope
or wrapper properly addressed and stamped and is deposited in the
mail ¢pg /A4y /oY /pYe /Péfpré [on or before] the last day for
filing same, the same, if received by the clerk not more than ten
days tardily, shall be filed by the clerk and be deemed as filed

in time; provided, however, that a certificate of mailing by the
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é%@ United States Postal Service or a legible postmark affixed by the
: United States Postal Service shall be prima facie evidence of the
date of mailing.
(c) (No change.)
(d) (No change.)
(e) (No change.)
(£) (No change.)
(9) Proof /pf Service. Papers presented for filing shall
[be served and shall] contain an acknowle&gement ofAservice by

the person served or proof of service in the form of a statement

of the date and manner of service and of the names [and address-
es] of the persoﬁs served, certified by the person who made the

service. Proof of service may appear on or be affixed to the

papers filed. The clerk may permit papers to be filed without
acknowledgement or proof of service but shall require such to be

filed promptly thereafter.

a.et. .
i
!

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 5. Computation of Time

(a) In General. In computing any period of time prescribed

or allowed by these rules, by order of court, or by any applica-

ble statute, the day of the act, event, or default after which

the designated period of time begins to run ig/p¢t/t¢$ [shall not]

be included. The last day of the period so computed j[g /{¢
[shall] be included, unless it is a Saturday, [a] Sunday c¢: [a]
legal holiday, as defined by Article 4591, Revised Civil Stat-

utes, in which event the period yupg/ypfil [extends to] the end

of the next day which is p¢ifli¢y [not] a Saturday, Sunday ¥y
for a] legal holiday. WM¢¢/¢M¢/1¢¢¢/¢¢Y/¢¢/¢M¢/¢¢¢i¢¢/i¢/ﬁh¢
¢¢xi/¢¢Y/WM1¢M/i$/¢¢1¢¢¢¥/¢/$¢¢¢¥¢¢¥//$¢ﬁ¢¢Y/ﬁ¢¢/1¢§¢1/¢¢li¢¢¥/
¢¢Y/¢¢¢¢¥/fil¢¢/b¥/m¢il/¢$/¢¥¢Vi¢¢¢/1¢/R¢l¢/4/i$/m¢11¢¢/¢¢/ﬁi¢¢
WRER/ 1L/ 18/ ALTEQ/ SR/ LG/ TARY/ AAY ) DE/ LS/ BEY 1A/

(b) (No change.) |

(c) Nunc Pro Tunc Order. In civil cases, when a corrected
judgment has been signed after expiration of the court’s plenary
power pursuant to Rule 316 ¢y /217 of the Texas Rules of Civil
Procedure, the periods mentioned in subparagraph (b) (1) of this
rule shall run from the date of signing the corrected judgment
with‘respect to any complaint that would not be applicable to the
original judgment.
(d) (No change.)
(e) (No change.)
(f) (No change.)

- [COMMENT TO 1990 CHANGE: Textual corrective change only.]



TRAP 12. ' Work of Court Reporters

(a) {No change.)

(b) (No change.)

(c) To aid the 3judge in setting the priorities in (b)
above, each court reporter shall report in writing to the judge
on a monthly basis the amount and nature of the business pending
in the court reporter’s office. A copy of this report shall be
filed with the Clerk of the Court of Appeals of each @ypyéné

JUdi¢i#l District in which the court sits.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 15a. Grounds for Disqualification and Recusal of Appellate

Judges

(1) (No Change)
(2) Recusal
Appellate Judges shouid recuse themselves in proceed-
ings in which their impartiality might reasonably be questioned,
including but not 1limited to, instances in which they have a
personal bias or prejudice concerning subject matter_or a party
or personal bias or prejudice concerning the. subject matter or a
party, or personal Kknowledge of disputed evidentiary facts

concerning the proceeding. [In_the event the court sitting en

banc_is evenly divided the motion to recuse shall be granted.]

[COMMENT TO 1990 CHANGE: The present rule does not contain a

provision dealing with an evenly divided court sitting en banc on

a motion to recuse. The proposed amendment will determine that

situation without the necessity of bringing in a visiting judge.]
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TRAP 17 Issuance of Process by Appellate Court

(a) Any; writ ¢f [or] process issuing from any appellate
court shall bear the teste of the chief justice or presiding
judge under the seal of said court and be signed by the clerk,.
and, unless otherwise expressly provided by law or by these
rules, shall be directed to the party or court to be served, may
be served by the sheriff or any constable of any county of the
State of Texas within which such person to be served may be
found, and shall be returned to the court from which it issued
according to the direction of the writ. Whenever such'writ or
process shall not be executed, the clerk is authorized to issue
another 1like process or writ upon the application of the party
who requested the former writ or process. Two or more writs may
be issued simultaneously at the request of any party.

(bj (No change.)

[COMMENT TO 1990 CHANGE: _Textual corrective change only.]
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TRAP 20. Amicus Briefs

The clerk of the appellate court may receive but not file

amicus curiae briefs. An amicus curiae shall comply with the

briefing rules for the parties,a nd shall show in the brief that.

copies have been furnished to all attorneys of record in the

case. [In civil cases, an amicus curiae brief shall not exceed

50 pages in length, exclusive of pages containing the table of

contents, index of authorities, points of error, and any addendum

containing statutes, rules, requlations, etc. The court mavy,

upon motion and order, permit a longer brief.]

[COMMENT TO 1990 CHANGE: To provide for a maximum length for

amicus curiae briefs conformably with Rules 74(h) and 136(e).]
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TRAP 41 Ordinary Appeal - When Perfected

(a) Appeals in Civil cCases.

(1) Time to Perfect Appeal. When security for costs

on appeal is required, the bond or affidavit in lieu thereof
shall be filed with the clerk within thirty days after the
judgment is signed, or, within ninety days after the judg;
ment is signed if a timely motion for new trial has been

filed by any party {[or if any party has timely filed a

request for findings of fact and conclusions of law in a

nonjury case]. If a deposit of cash is made in lieu of
-bond, the same shall be made within the same period.
(2) Extension of Time. (No change.)
(b) Appeals in Criminal Cases.
22) (1) Time to Perfect Appeal. (No change.)
(2) Extension of Time. (ﬁo change.)
(c) Prematurely Filed Documents. ‘No appeal or bond or
affidavit in lieu thereof, notice of appeal, or notice of
limitation of appeal shall be held ineffective because
prematurely filed. In civil cases, every such instrument
shall be deemed to have been filed on the date of but
subsequent to the/d#f¢ [time] of signing of the judgment or
the ddf¢ [time] of the overruling of motion for new trial,
if such a motion is filed. 1In criminal cases, every such
instrument shall be deemed to have been filed on the date of
but subsequent to the imposition or suspension of sentence

in open court or the signing of appealable order by the

trial judge, provided that no notice of appeal shall be
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effective if given before a finding of guilt is made or a

verdict is received.

[COMMENT TO 1990 CHANGE: To make the appellate timetable for

non-jury cases conform more to that in jury cases.]
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TRAP 43 Orders Pending Interlocutory Appeal in Civil Cases.

(a) (No change.)

(b) Security. Except as provided in subdivision (a) the
trial court may permit interlocutory order[s] to be suspended
pending an appeal therefrom by filing security pursuant to Rule
47. Denial of such suspension may be reviewed for abuse of
discretion on motion by the appellate court.

(c) Temporary Orders of Appellate Court. On perfection of
an appeal from an interlocutory order, the appellate court may
issues such temporary orders as it finds necessary to preserve
the rights of the.parties until dispositioﬂ of the appeal and may
reqﬁire such security as it deems appropriate, but it shall not

suspend the trial court’s order if the appellant’s rights would

be adequately protected by supersedeas [or other orders pursuant

to Rules 47 or 49.]

(d) (No change.)
(e) (No change.)
(f) (No change.)
(9) (No change.)

(h) (No change.) *

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 47. Suspension of Enforcement of Judgment Pending

Appeal in Civil Cases

Text as amended by the Supreme Court effective January

1, 1988. See also text as adopted by the Court of Criminal

Appeals, post.

(a) Suspension of Enforcement. Unless otherwise provided
by law or these rules, a judgment debtor may suspend the exe-
cution of the judgment by filing a good and sufficient bond to be
approved by the clerk, subject to review by the court on hearing,
or making the deposit provided by Rule 48; payable to the judg-
ment creditor in the amount provided below, conditioned that the
judgment debtor shall prosecute his appeal or writ of error with
effect and, in case the judgment of the Supreme Court or court of
appeals shall be against him, he shall perform its Jjudgment,
sentence or decree and pay all such damages and costs as said
court may award against him. If the bond or deposit is suffi-
cient to secure the costs and is filed or made within the time
prescribed by Rule 4§ [41], it constitutes sufficient compliance
with Rule 46. The trial court may make such orders as will
adequately protect the judgmeﬁt creditor against any loss or
damages occasioned by the appeal.

(b) (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)
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(f) (No change.)

(g) Conservatorship or Custody. When the judgment is one
involving the conservatorship or custody of a ¢hild [minor}, the
appeal, with or without security shall not have the effect of
suspending the judgment as to the conservatorship or custody of
the ¢hjild [minor), unless it shall be so ordered by the céurt
rendering the judgment. However, the appellate court, upon a
proper showing, may permit the judgment to be superseded in that
respect also.

(h) (No change.)

(i) (No change.)

(j) (No change.)

(k) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 56. Receipt of the Record by Court of Appeals

(a) Duty of Clerk on Receiving Transcript. The clerks of
the courts of appeals shall receive the transcripts delivered and
sent to them, and receipt for same is required; but they shall
not be required to take a transcript out of the post office or
any express office, unless the postage or charges thereon be
fully paid. Upon receipt of the transcript, it shall be the duty
of the clerk to examine it in order to ascertain whether or not,
in case of an appeal, a proper appeal bond, notice of appeal or
affidavit in 1lieu thereof (when bond is required) have been
given; and in case of a writ of error, whether or not the peti-
tion and bond or affidavit in lieu thereof (when bond is re-
quired) appear to have been filed. If. it seems to }ip [the
clerk] that thé appeal or writ of error has not been duly per-
fected, }¢ [the clerk] shall note on the transcript the day of
its reception and refer the matter to the court. If upon such
reference the court shall be of the opinion that the transcript
shows that the appeal or writ of error has been duly perfected,
EH¢y [it] shall order the transcript to be filed as of the date
of its reception. If ‘not, #W¢y [it] shall cause notice of the
defeét to issue to the attorneys of record of the appellant, to
the end thatrfhey may take steps to amend the record, if it can
be done; for which a reasonable time shall be allowed. If the
transcript does not show the jurisdiction of the court, and if[,]

after notice[,] it p¢/fgt [is not] amended, the appeal shall be

- dismissed.
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If a transcript, properly endorsed (when endorsement is

required), 1is received by the clerk within the time allowed by

these rules, K¢ [the clerk] shall endorse his [or her] filing

thereon, showing the date of its reception, and shall notify both
appellant and the adverse party of the receipt of the transcript.-
If it is not properly endorsed, or an original transcript is
received after the time allowed, the clerk shall, without filing
it, make a memorandum upon it of the date of its reception and
keep it in his [or her] office subject to the direction of the
person who applied for it or to the disposition of the court, and
shall notify the person who applied for a transcript why it has
not been filed. The transcript shall not‘be filed until a proper

showing has been made to the court for its not being properly

endorsed or received in proper time, and upon this being done,
the court may order it filed, if the rules have been complied
with, upon such terms as may be deemed proper, having respect to
the rights of the opposite party.

(b) Duty of Clerk on Receiving Statement of Facts. Upon
receipt of a statement of facts, the clerk shall ascertain if it
is presented within the time allowed and also if it has been
properly authenticated in accordance with these rules. If the
clerk finds that the statement of facts is presented in time and
has been certified by the official court reporter, the clerk
shall file it forthwith; otherwise, the clerk shall endorse
thereon the time of the receipt of such statement of facts, hold

the same subject to the order of the court of appeals, and notify

00096
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the party (or Kig [the party’s] attorney) tendering the statement

of facts of the action and state the reasons therefor.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 57. Docketing the Appeal

(a) (No change.)

(b) Attorneys’ Names. Before an attorney has filed his [or
her] brief he [or she] may notify the clerk in writing of the
fact that he [or she] represents a named party to the appeal,

which fact shall be py/flh¢ /¢lérk noted [by the clerk] upon the

docket, opposite the name of the party for whom K¢ [the attorney]
appears, and shall be regarded by the court as having whatever
effect is given to the appearance of a party to a case without

[a] brief [having been] filed. After briefs have been filed, the

name of the attorney or attorneys signg¢d/#¢[ing] the brief shall
be entered by the clerk on the docket, opposite the name of the
appropriate party if such names have not already been so entered.

The clerk shall add the names of additional counsel [up]on

request.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 59. Voluntary Dismissal

(a) Civil cases.
(1) The appellate court may finally dispose of an
appeal or writ of error as follows:
(A) In accordance with an agreement signed by all
parties or their attorﬁeys and filed with the clerk; or
(B) On motion of appellant to dismiss the appeal
or affirm the judgment appealed from, with notice to
all other parties; provided, that no other party shall
be prevented from seeking any appellate relief Wh¢ [it]

would otherwise be entitled to.

[COMMENT TO 1990 CHANGE: Textual corrective change onlv.]
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TRAP 72. Motions to Dismiss for Want of Jurisdiction
Motions to dismiss for want of jurisdiction to decide the
appeal and for such [other] defects as defeat the jurisdiction in
the particular case and [which] cannot be waived shall also be
made, filed and docketed within thirty days after the filing of.
the transcript in the court of appeals; provided, however, if
made afterwards they may be entertained by the court upon such

terms as the court may deem just and proper.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 74. © Requisites of Briefs

Briefs shall be brief. Briefs shali be filed with the Clerk
of the Court of Appeals. They shall be addressed to ”The Court
of Appeals” of the correct @ypréng /Judi¢idl /p [d]istrict. In
civil cases the parties shall be designated as “Appellant” and.
”"Appellee”, and in criminal cases as ”“Appellant” and ”State”.

(a) (No change.)

(b) - (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)

(£f) (No change.)

(9) (No change.)

(h) (No change.)
(i) (No change.)
(J) (No change.)
(k) (No change.)
(1) (No change.)
(m) (No change.)
(n) (No change.)
(o) (No change.) *

(p) (No change.)

(COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 79. Panel and En Banc Submission

(a) (No change.)
(b) (No change.)
(c) (No change.)
(d) (No change.)
(e) A hearing or rehearing en banc is not favored and

should not be ordered ¢¢¢é¢pf [unless consideration by the full

court is necessary to secure or maintain uniformity of its
decisions or] in extraordinary circumstances. A vote need not be
taken to determine whether a cause shall be heard or reheard en
banc unless a justice of the en banc court requests a vote. If a

vote is requested and a majority of the membership of the en banc

court vote to hear or rehear the case en banc, the case will be
heard or reheard en banc; otherwise, it will be decided by a

panel of the court.

[COMMENT TO 1990 CHANGE: To provide for en banc review by courts
of appeals where necessary to secure or maintain uniformity of

court decisions between or among panels of justices.]
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TRAP 90. Opinions, Publication and Citation

(a) Decision and Opinion. The court of appeals shall hand
down a written opinion which shall be as brief as practicable but
which shall address every issue raised and necessary to final
disposition of the appeal. Where the issues are clearly settled,
the court shall write a brief memorandum opinion. /yWAi¢h /gheuld
oY /pe/puplished/

(b) .Signing of Opinions. A majority of the justices
participating in the decision of the case shall determine whether
the opinion shall be signed by a justice or issued per curiam.
The names of the justices participating in the decision shall be
noted on all written opinions or orders handed down by a panel.

[#) [c)] Determination to Publish. A majority of the
justices participating in the decision of a case shall determine,
prior to the time it is issued, whether an opinion meets the
criteria for publishing, and if it does not meet the criteria for
publication, the opinion shall be distributed only to the persons
specified in Rule 91, but a copy may be furnished to any inter-
ested person. On each opinion a notation shall be made to
"publish” or ”do not publish.”

[¢) [(d)] Standards for Publication. 2an opinion by a court
of appeals shall be published only if, in the judgment of a
majority of the justices participating in the decision, it is one
that (1) establishes a new rule of law, alters or modifies an
existing rule, orA applies an existing rule to a novel fact

situation likely to recur in future cases; (2) involves a legal
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issue of continuing public interest; (3) criticizes existing law;

i
AR

or (4) resolves an apparent conflict of authority.

(&) [(e)] Concurring and Dissenting Opinions. Any justice
may file an opinion concurring in or dissenting from the decision
of the court of appeals. A concurring or dissenting opinion may.
be published if, 1in the judgmenﬁ of its author, it meets one of
the criteria established in paragraph (c), but in such event the
majority opinion shéll be published as well.

(f) (No change.)

(g) (No change.)

(h) Order of the Supreme Court. Upon the grant[, denial,]
or refusal of an application for writ 6f error, VheEigy /by

SUEY IGIL /Y EENBAL /BF /BY /YRTUEAL [ [¥#VEr#LPLe /¢¥¥o¥/ an opinion

previously unpublished shall forthwith be released for publica-

tion, if the Supreme Court so orders.

(i) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 91. *  Copy of Opinion and Judgment to Attorneys, Etc.

Oon the date an opinion of an appellate court is handed down,

it shall be the duty of the clerk of the appellate court to mail

or deliver to the clerk of the trial court, to the trial judge.

who tried the case, and to one of the attorneys for the plain-
tiffs or the State and one of the attorneys for the defendants a
copy of the opinion delivered by the appellate court and a copy
of the judgment rendered by such appellate court asventered in
the minutes. The copy received by the clerk of the trial court
shall be Py /Wit filed among the papers of the cause 1in such
court. When there is more than one attbrﬁey on each side, the
attérneys may designate.in advance the one to whom the copies of
the opinion and judgment shall be mailed. In criminal cases,
copies shall also be provided to the State Prosecuting Attorney,
P. O. Box 12405, Austin, Texas 78711 and to the Clerk of the

Court of Criminal Appeals and any appellant representing himself.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

00105

. !



ot e D3
P Ay
AV R
X Ry

TRAP 100. Motion and Second Motion for Rehearing

(a) (No change.)

(b) (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)

(£f) En Banc Reconsideration. A majority of the justices of
the court en banc may order an en banc reconsideration of any

decision of a panel within Fiffé¢n/AAYs /ATLEr /PUeh /Ag¢idion /18

1¢#vgd [the period of the court’s plenary jurisdiction] with or

without a motion for reconsideration en banc. A majority of the
jusﬁices may call for an en banc review by (1) notifying the
clerk in writing within. said filftéén /Ady period, or (2) by
written order issued within said fifféén/day period, either with
or without en banc conference. In such eQent, the panel decision
shall not become final, and the case shall be resubmitted to the
court for an en banc review and disposition.

(g) (No change.)

[COMMENT TO 1990 CHANGE: To provide that en banc review may be

conducted at any time within the period of plenary ijurisdiction

of a court of appeals.]
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ﬁ;ﬁ SECTION NINE. APPLICATION FOR WRIT OF ERROR

AND BRIEF IN RESPONSE [IN THE SUPREME_ COURT]

TRAP 130. Filing of Application in Court of Appeals
(a) (No change.)

(b) [Number of Copies;] Time and Place of Filing. [Twelve

copies of] 7T[tlhe application shall be filed with the Clerk of

the Court of Appeals within thirty days after the overruling of
the last timely motion for rehearing filed by any party.
(c) (No change.)

(d) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 133. Orders on Applications for Writ of Error

(a) (No change.)

(b) Conflict in Decisions. In cases of conflict papgd/ip
[under] subsection (a)(2) of section 22;001 of the Government
Code, the Supreme Court will grant the application for writ of.
error, unless it is in agreement with the decision of the court
of appeals in the case in which the application is filed. 1In
that event said Supreme Court will so state in its order, with
such explanatory remarks as may be deemed appropriate. If the
decision of the court of appeals is in conflict with an opinion
of the Supreme Court, 1is contrary to the Constitution, the
statutes or any rules promulgated by thé Supreme Courf, the
Supfeme Court may, upon dgranting writ of error and without
hearing argument in the case, reverse,A reform or modify the
judgment of the court of appeals, making, at the same time, such
further orders as may be appropriate.

(c) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 134. When Application [Denied,] Dismissed or Refused
When the application shall have been filed for a period of

ten days, if the court determines to [deny,] refuse[,] or dismiss

the same, whether or not the respondent has filed a brief in

response, the clerk of the court will retain the application,
together with the record and acéompanying papers, for fifteen
days from the date of rendition of the Jjudgment [denying,]
refusing or dismissing the writ. At the end of that time, if no
motion for rehearing has been filed, or upon the overruling or
dismissal of a motion for rehearing, the Clerk of the Supreme

court shall transmit to the court of appeals a certified copy of

the orders denying[, refusing] or dismissing the application and
of the order overruling the motion for rehearing and shall return
all filed papers to the Clerk of the Court of Appeals, except the
application for writ of error, any brief in response and any

other briefs filed in the Supreme Court.

(COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 135. Notice of Granting, Etc.

When the Supreme Court grants, [denies,] refuses, or dis-
misses an application for writ of error or a motion for rehear-
ing, the clerk of the court shall notify the parties or their

attorneys of record by letter.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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SECTION TEN. DIRECT APPEALS [TO THE SUPREME COURT]

[COMMENT TO 1990 CHANGE:

Textual corrective change only.]
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TRAP 160. Form and Content of Motions for Extension of Time
All motions for extension of time for filing an application
for writ of error shall be filed in, directed to, and acted upon

by the Supreme Court. [Twelve copies of the motion for extension

of time shall be filed in the Supreme Court.] A copy of the.
motion shall [also] be filed at the same time in the court of
appeals and the Clerk of the Supreme Court shall notify the court
of appeals of the action taken on the motion by the Supreme
Court. Each such motion shall specify the following: .

(a) the court of appeals and the date of its judgment,
together with the number and style of the case;

(b) the date upon which the last timély motion for rehear-
ing'was overruled;

(c) the deadline for filing the application; and

(d) the facts relied upon to reasonably explain the need

for an extension.

[COMMENT TO 1990 CHANGE: To provide that 12 copies of a motion

for extension be filed.)
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TRAP 172. Argument

(a) Time. In the argument of cases in the Supreme Court,

each side may be allowed #hiy#y [twenty-five] minutes in the
argument at the bar, with fiffé¢p [ten] minutes more in conclu-
sion by petitioner. In cases involving difficult questions, the.
time allotted may be extended by the court, provided application
is made before the day of argument. The court may, in its
discretion, shorten the time for argument. It may also align the
parties for purposes of presenting oral argument.
(b) (No change.)

(c) (No change.)

(COMMENT TO 1990 CHANGE: To reduce standard times for oral

submissions. ]
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TRAP 182. Judgment on Affirmance or Rendition

Text as amended by the Supreme court effective January 1,
1988. See also téxt as adopted by the Court of Criminal Appeals,
post.

(a) (No change.)

(b) Damages for Delay. Whenever the Supreme Court shall
determine that application for writ of error has been taken for
delay and without sufficient cause, then the court méy//¢¢/p¢t¢
of/1vé [ Ihdgneny/ award each prevailing respondent an amount not
to exceed ten percent of the amount of damages awarded to such
respondent as damages against such petitioner. If there is no
amoﬁnt awarded to the ‘prevailing' respondent as money damages,
then the court may award//#g/part/of/itd/ivddneént/ each prevail-
ing respondent an amount not to exceed ten times the total
taxable costs as damages against such petitioner.

A request for damages pursuant to this rule, or an imposi-
tion of such damages without request, shall not authorize the
court to consider allegations or error that have not been other-

wise properly preserved or presented for review.

[COMMENT TO 1990 CHANGE: To provide for sanctions whether or not

the court renders a judgment.]
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TRAP 190. Motion for Rehearing

(a) Time for Filing. (No change.)

(b) Contents and Service. (No change.)

(c) Notice of the Motion. (No change.)

(d) Answer and Decision. (No change.)

({(e) Extensions of Time. An extension of time may be
granted for late filing in the Supfeme Court of a motion for

rehearing, if a motion reasonably explaining the need therefor is

filed with the Supreme Court not later than fifteen days after

the last date for filing the motion.])

[COMMENT TO 1990 CHANGE: To conform with Rule 54(c) providing

00115
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SECTION TWELVE. SUBMISSION AND ORAL ARGUMENT [IN THE SUPREME

-COURT}

SECTION THIRTEEN. DECISION, JUDGMENT AND MANDATE [IN THE_ SUPREME

COURT]

SECTION FOURTEEN. MOTION FOR REHEARING [IN THE SUPREME COURT]

SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS, AND OPINIONS [IN

THE COURT OF CRIMINAL APPEALS]

SECTION EIGHTEEN. REHEARINGS AND MANDATE [IN THE COURT OF

CRIMINAL APPEALS]

i

<

72

§

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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APPENDIX FOR CRIMINAL CASES
TEXAS RULES OF APPELLATE PROCEDURE

Adopted by orders of the Supreme Court and the Court of

Criminal Appeals April 10, 1986
Effective September 1, 1986

This appendix, adopted by order of the Court of Criminal
Appeals on April 10, 1986, effective September 1, 1986, to apply
to criminal cases and criminal law matters, preserves the sub¥
staﬁce of Rule 201 and Forms 3, 4, and 5 of the former Rules of
Post Trial and Appellate Procedure in Criminal Cases which were
repealed effective September 1, 1986, by another order of April

10, 1986,
Rule 1. The Record on Appeal

Pursuant to the provisions Rule 51(c) and 53(h), the Court
of Criminal Appeals directs that a record consisting of tran-
script and statement of facts (formerly transcription of court
reporter’s notes) in case of an appeal or writ of error (Article
44.43, C.C.P.) from trial court to an appellate court shall be

prepared in accordance with applicable Rules in the following

formats, respectively:
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(a)

Transcript

(1)

(2)

(3)

(No change.)

(No change.)

The front cover page shall be labeled in bold type

#TRANSCRIPT” and it shall state the number and style of

the

criminal case, the court in which the case is

pending, the name of the judge presiding and the names

and
The
was
his

for

mailing addresses of attorneys for the parties.
Clerk shall endorse thereon the day the transcript
transmitted to the court of appeals and shall sign
name officially thereto, an& shall provide a space

the Clerk of the Court of Appeals to endorse his

filing thereon, showing the date received, and to enter

the

docket number assigned to the cause. For those

purposes the following form will be sufficient.

In the

Texas,

TRANSCRIPT

(Trial Court) No.

District (County) Court of ~ County,

Honorable , Judge Presiding.
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, Appellant

vs.

The State of Texas

Appealed to the Court of Appeals for the SUPYéng /FYdleial
District of Texas, at , Texas.

Appellate Attorney for Appellant: Appellate Attorney for State:

(name) (name)

(address) (address)
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Delivered to Court of Appeals for the Pupréne /JUdi¢idl
District of Texas, at , Texas on the day of
, 19 .
(signature

(name of trial court clerk

(title

(Court of Appeals) Cause No.

Filed in the Court of Appeal for the PUPYéng /JUdi¢gidl
District of Texas, at , Texas this day of
, 19
, Clerk
By , Deputy
VOLUME ___ -

(4) (No change.) *

(5) (No change.)

(6) (No change.)

(7) (No change.)

(b) Statement of Facts. (No change.)

(COMMENT TO 1990 CHANGE: Textual corrective change only.]
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. HEID OVER FROM MAY S8 1YaaRis @

KOONS, RASOR, FULLER & McCURLEY
A PROFESSIONAL CORPORATION

WILLIAM C. KOONS . ATTORNEYS AND COUNSELORS
BOARD CERTIFIED- FAMILY LAW 2311 CEDAR SPRINGS ROAD, SUITE 300
AND CIVIL TRIAL LAW DALLAS, TEXAS 75201
TEXAS BOARD OF LEGAL SPECIALIZATION

214/871-2727 /

REBA GRAHAM RASOR - WILLIAM V. DORSANEO,
BOARD CERTIFIED- FAMILY LAW OF COUNSEL
TEXAS BOARD OF LEGAL SPECIALIZATION .

KENNETH D. FULLER
BOARD CERTIFIED- FAMILY LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

MIKE McCURLEY

. BOARD CERTIFIED- FAMILY LAW . M C l
. TEXAS BOARD OF LEGAL SPECIALIZATION ,
R ROBERT E. HOLMES JR. }
BOARD CERTIFIED~FAMILY LAW
[ . TEXAS BOARD OF LEGAL SPECIALIZATION R <«
' KEVIN R. FULLER - '
PHILIP D. HART, JR. .
- February 11, 1988 :
i | [\ l
Mr. Luther Soules, III _ '
Soules, Reed & Butts ‘ '

800 Milam Bldg.
San Antonio, TX 78205

Dear Luther:

I would like to personally thank you for your recent presen-
tation on the 1988 rules changes to the family law section of the
Dallas Bar Association. I have heard nothing but good comments.

I was recently contacted by Larry Praeger, a practicing
attorney in Dallas regarding a possible amendment to the Family l
Code dealing with the expunction of records relating to a false
allegation of child abuse. I took this matter to the Legislative
Committee of the Family Law Section who took it under con-
. sideration. The Legislative Committee was of the opinion that it l
would be unwise to deal with the expunction or sealing of records

only as it related to family law cases and more specifically with
"matters involving sexual abuse.

The sealing of records has been a hot topic in Dallas
resulting in several court orders being questioned and the pro-
mulgation of some general admonissions against such action by our
presiding judge. I am informed also that this subject is

starting to rear its ugly head in several of the metropolitan
areas. :

The Legislative Committee of the Family Law Section was of
the opinion that this was a matter which should be addressed by
the Rules of Civil Procedure. I for one*do not want to single l
out cases ivolving child abuse and take on the very emotionally

i involved group which has been involved in legislation in this
area. Likewise, I feel that a rule of civil procedure could be l
drafted setting forth guidelines and procedures for the court to

follow in the sealing of cases and the expunging of records in

1

certain cases. - There is a parallel procedure under the Criminal
Law as pointed out by Mr. Praeger.

S
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"

Mr. Luther Soules, III
February 11, 1988
Page 2

I enclose Larry Praeger's memorandum to me with the attached
copy of Article 55.02 of the Code of Criminal Procedure.

I would personally request that consideration of a rule
dealing with these matters be put on the agenda for the next

meeting of the Supreme Court Advisory Committee having to do with
rules changes. ' ' '

Again thank you very much for your hard work and sacrifice
and working on the rules changes, and more particularly for
taking the time to fly into Dallas in the dead of night, speak to
us, skip dinner and run madly back to the airport. Hopefully the
next time we meet we can take more time to visit.

Respectfully, /C

Kenneth D. Fuller

e

KDF/j1j

Enclosure

~¢cc: Lawrence Praeger
" Jack Sampson
Harry Tindall

g

i
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PERINI & CARLOCK
ONE TURTLE CREEK VILLAGE, SUITE 300
OAK LAWN AT BLACKBURN
DALLAS, TEXAS 75219

TELEPHONE 2!14 521-0390
VINCENT WALKER PERINI, P.C.*

DAVID CARLOCK, P.C.** MEMORANDUM
LARRY HANCE®" TEXAS BOARD OF LEGAL SPELCIALIZATION
JUDY M. SPALDING

’ January 2 2 19 8 8 e% BOARO CERTIFIED - FAMILY LAW
LAWRENCE J. PRAEGER 4 .

TEXAS BOARD OF LEGAL SPECIALIZATION .

® BOARD CERTIFIED - CRIMINAL LAW

TO: Ken Fuller

"FROM: Larry Praeger

RE: Expunction of records relating to a false allegation
of child abuse

We have several cases pending on both the family and criminal
sides of our law firm that have dealt with allegations of child
abuse that have proven to be unfounded., Some of these cases have
produced an arrest and a subsequent "No Bill" by the grand jury.

When a case is no-billed (and under certain other circumstances),
a defendant is entitled to an expunction of records pursuant to
Article 55, Texas Code of Criminal Procedure (a copy of the
article is attached). The purpose of this law is obvious, it
protects the innocent person from the opprobrium associated with
evidence of criminal charges existing 'in public records. ’

These expunctions are granted routinely. After a brief hearing l
the Court orders that all records and files relating to the

arrest be destroyed -- this includes court indices of cases
filed. '

I believe a person should have the same right to be free of

-~ records of a false allegation in a civil lawsuit that he/she does
“in criminal litigation.

" An argument can be made that the Department of Human Services is
an agency for the purpose of Article 55. However, in order to
avoid lengthy litigation that would probably require an appellate
.court opinion, I think legislation should be enacted giving a
person a right to expunge Department of Human Services records

and court files in a suit affecting the parent child relatlonshlp
under certain limited conditions.

1) Amend Article 55, Texas Code of Criminal Procedure to
specifically include Department of Human Serv1ces
investigations of child abuse.

2) In a suit affecting the'parent—child relationship, authorize
the clerk to obliterate all references to child abuse unless

I
Possible procedures: '



January 22, 1988
Page 2

3)

34)

5)

the judge hearing the case makes an affirmative
finding that the allegations are true.

Amend the Family Code to require that in all suits affecting
the parent child relationship that contain an allegation of
child abuse the files be automatically sealed unless the

District Court directs otherwise.

Require the Department of Human Services to destroy its

records unless: .

a) a criminal case is filed within a specified time; or

b) the judge in the suit affecting the parent-child
relationship makes an affirmative f£inding that the
allegations are true.

Create a cause of action for an individual to sue the
Department of Human Services for negligent disclosure of
Department of Human Services information relating to any
investigation.

These are just some ideas: The concept is to provide the same
protection on the civil side of the docket that the expunction
statute does on the criminal.

I will be happy to work with you on this in any way possible., I
appreciate your interest and look forward to your comments.

Tle
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MISCELLANEQUS PROCEEDINGS

changes in such procedure have been intentionally
made. This Act shalil be construed to be an indepen-
dent Act of the Legislature, enacted under its cap-
tion, and the articles contained in this Act, as re-
vised, rewritten, changed, combined, and codified,
may not be construed as a continuation of former
laws except as otherwise provided in this Act. The
existing statutes of the Revised Civil Statutes of
Texas, 1925, as amended, and of the Penal Code of
Texas, 1925, as amended, which contain special or
specific provisions of criminal procedure covering
specific instances are not repealed by this Act.

(b) A person under recognizance or bond on the
effective date of this Act continues under such
recognizance or bond pending final disposition of
any action pending against him.

[Acts 1965, 59th Leg., p. 317, ch. 722, § 1

eff. Jan. |
1966.]

Art. 54.03. Emergency Clause

The fact that the laws relating to criminal proce-
dure in this State have not been completely revised
and re-codified in more than a century past and the
further fact that the administration of justice, in the
field of criminal law, bhuas undergone changes,
through judicial construction and interpretation of
constitutional provisions, which have been, in cer-
tain instances, modified or nullified, as the case may
be, necessitates important changes requiring the
revision or modernization of the laws relating to
eriminal procedure, and the further fact that it is
desirous and desirable to strengthen. and to con-
form, various provisions -in such laws to current
interpretation and application, emphasizes the im-

portance of this legislation and all of which. togeth-

er with the crowded condition of the calendar in
both Houses, create an emergency and an impera-
tive public necessity that the Constitutional Rule

- requiring bills to be read on three several days be
suspended, and said Rule is hereby suspended. and

that this Act shall take effect and be in force and
effect from and after 12 o'clock Meridian on the 1st

day of January, Anno Domini, 1966, and it is s0
enacted.

[Acts T9R5, 29th Tar . p. 217, ¢h. 7220 8 1. off. Jan. 1,
1906, : ’

CHAP’I‘I-.R FIFTY-FIVE. !-“(PU\CTI()\ OF
* CR!\”VAL RFCORDS

Article

n5.01.  Right to Expunction.
55.02.  Procedure for Fxpunction.
5003, Effect of Expuncuon,

H
1
'
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i
'
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i
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Art. 55.02

Article
55.04.
§5.05.

Violation of Expunction Qrder.
Notice of Right to Expunction,

Acts 1979, 66th Leg., p. 1353, ch. 603,
which by § 1 amended this Chapter 55,
provided in § 3:

“dny law or portion of a law that con-
Slicts with Chapter 35, Code of Criminal

~~ "Procedure, 1965, as amended. is repealed

to the e.rtent of the conﬂxcL

‘Art. 55.01. nght to Expunction _3"

A person who has been arrested for commission
of either a felony or misdemeanor is entitled to have
all records and files relating to the arrest expunged
if each of the following conditions exist:

{1) an indictment or information charging him
with commission of a felony has not been presented
against him for an offense arising out of the trans-
action for which he was arrested or, if an indictment
or information charging him with commission of a
felony was presented, it has been dismissed and the
court finds that it was dismissed because the
presentment had been made because of mistake,
false information, or other similar reason indicating
absence of probable cause at the time of the dismis-
sal to believe the person committed the offense or

_because it was void;

(2} he has been released and the charge, if any,
has not resulted in a final conviction and. is no
longer pending and there was no court ordered
supervision under Article 42.13, Code of Criminal
Procedure, 1965, as amended. nor a conditional dis-
charpe under Section 4.12 of the Texas Controlled
Substances Act (Article 4476-15, Vernon's
Civil Suitutes); and

Texas

(3) he has not been convicted of a felony in the
five vears preceding the dute of the arrest,
[Acts 1977, 65th Leg., po 1880, ch. 747, § 1, eff. Aup. 29,
1977, Amended by Acts 1979, 6i6th Taeg., p. 1333, ch. 604,
§ 1, eff. Aup. 27, I‘h')] - .

et "
- -.-.-.-4‘

{Art 55.02. l’rucedure for hxpuncu(m

"See. L (ad A person who s “éntited to expunc-
tion of records and files under this chapter may file
an ex parte petition for expunction in a districe
court for the county in which he was arrested.

(hy The petitioner shall include in the petition a
List of all law enforcement apgencies, jails or other
detentjon facilities, magistrates, courts, prosecuting
attorneys, correctional facilities, central state depos.
iortes of ceriminal records, and other officials or
aenctes ar other entities of this state or of any

.........'..'....... N




Art. 55.02

political subdivision of this state and of all central
federal depositories of criminal records that the
petitioner has reason to believe have records or files
that are subject to expunction.

Sec. 2. The court shall set a hearing on the
matter no sooner than thirty days from the filing of
the petition and shall give reasonable notice of the
hearing to each official or agency or other entity
named in the petition by certified mail, return re-
ceipt requested, and such entity may be represented
by the attorney responsible for providing such agen-
cy with legal representation in other matters.

Sec. 3. (a) If the court finds that the petitioner
is entitled to expunction of any records and files
that are the subject of the petition, it shall enter an
order directing expunction and directing any state
agency that sent information concerning the arrest
to a central federal depository to request such de-
pository to return all records and files subject to the
order of expunction. Any petitioner or agency pro-
testing the expunction may appeal the court’s deci-
sion in the same manner as in other civil cases.
When the order of expunction is final, the clerk of

the court shall send a certified copy of the order by

cial or agency or other entity of this state or of any
political subdivision of this state named in the peti-
tion that there is reason to believe has any records..
or files that are subject to the order. The clerk

certified mail, return receipt requested, to each offi- i

'

shall also send a certified copy by certified mail,
return receipt requested, of the order to any central
federal depository of criminal records that there is
reason to believe hus any of the records, together
with an explanation of the effect of the order and a
request that the records in possession of the deposi-
tory, including any information with respect to the

proceeding under this article, be destroyed or re-
turned to the court.

(b) All returned receipts received by the clerk
from notices of the hearing and copies of the order
shall be maintained in the file on the proceedings
under this chapter.

Sec. 4. (a) If the state establishes that the peti-
tioner is still subject to convictivn for an offense
arising out of the transaction for which he was
arrested because the statute of limitations has not
run and there is reasonable cause to helieve that the
state may proceed apainst him for the offense, the
court may provide in its order that the law enforce-
ment agency and the prosecuting allorney respon-
sible for investigating the offense may retun any
records and files that are necussary to the investiyga-
tion.

-

E
%
|

}
i
i
!
i
|
|

1

.,_-).,

CODE OF CRIMINAL PROCEDURE

(b) Unless the petitioner is again arrested for or .
charged with an offense arising out of the transae- -
tion for which he was arrested, the provisions of
Articles 55.03 and 55.04 of this code apply to files
and records retained under this section.

Sec. 5. (a) On receipt of the order, each official
or agency or other entity named in the order shall:

(1) return all records and files that are subject to
the expunction order to the court or, if removal is
impracticable, obliterate all portions of the record or
file that identify the petitioner and notify the court
of its action; and

(2) delete from its public records all index refer-
ences to the records and files that are subject to the
expunction order.

(b) The court may give the petitioner all records
and files returned to it pursuant to its order.

{c) If an order of expunction is issued under this
article, the court records concerning expunction pro-
ceedings are not open for inspection by anyone
except the petitioner unless the order permits reten-
tion of a record under Section 4 of this article and
the petitioner is again arrested for or charged with
an offense arising out of the transaction for which
he was arrested. The clerk of the court issuing the
order shall obliterate all public references to the
proceeding and maintain the files or other records in
an area not open to inspection.

[Acts 1977, 65th Ley., p. 1880, ch. 747, § 1, eff. Aug. 29,
1977, Amended by Acts 1979, 66th Leg., p. 1333, ch. 604,
§ Loeff. Awe. 27, 1979

L R ]

Art. 55.03. Effect of Expun

o e & e

ction

. e it AT S T

After entry of an expunction order:

(1) the release, dissemination, or use of the ex-
punged records and files for any purpose is prohibit-
ed:

(2) except as provided in Subdivision 3 of this
article, the petitioner may deny the occurrence of
the arrestand the existence of the expunction order;
and

1) the petitioner or any other person, when ques-
tioned under oath in a criminal proceedings about an
arrest for which the records have been expunged,
may stite only that the matter in question has been
ANIUINET e,
eXpYIK |

JACts 15T, 65h Lo, po 1880, ch, 47, § L eff Auge 29,
995 Amended by Aets 1979 d6th Taege | po B3, ch o)
§ Loefl Auge 27, 10970
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Vlolahon of Expunctlon Order

PRSP

Art 55.04

Sec. 1. A person who acquxres knowledge of an
arrest while an officer or employee of the state or
of any agency or other entity of the 'state or any
political subdivision of the state and who knows of
an order expunging the records and files relating to
that arrest commits an offense if he knowingly
releases, disseminates, or otherwise uses the
records or files.

Sec. 2. A person who knowingly fails to return
or to obliterate identifying portions of a record or

file ordered expunged under this chapter commits
an offense.

Sec. 3. An offense under this article is a Class B
misdemeanor.

[Acts 1977, 65th Leg., p. 1880, ch. 747, § 1, eff. Aug. 29,
1977. Amended by Acts 1979, 66th Leg.. p. 1333. ch. 604,
§ 1, eff. Aug. 27, 1979.]

Art. 55.05. Notice of Right to Expunction

On release or discharge of an arrested person, the
person responsible for the release or discharge shall
give him a written explanation of his rights under
this chapter and a copy of the provisions of this
chapter.

[Acts 1977, 65th Leg.. p. 1880, ch. 747, § 1. eff. Aug. 29,
1977. Amended by Acts 1979, 66th Leg.. p. 1333, ch. 604,
§ 1. eff. Aug. 27, 1979.]

CHAPTER 356. RIGHTS OF CRIME VICTIMS

Article

36.01. Definitions.

.02, Crime Victims' Rights.

56.03. Victim Impact Sutement.
56.04. Victim Assistance Coordinutor,
56.05. Reports Required.

Art. 56.01. Definitions

In this chapter:

(1) “Close relative of a deceused victim”™ means a
person who was the spouse of a deccased victim at
the time of the victim’s death or who is a purent or
adult brother, sister, or child of the deceased vietim.

(2) "“Guardian of a victim™ means a person who is
the legal puardian of the victim, whether or not the
legal relationship between the guardian and vietim
exists beciause of the age of the vietim or the
physical or mentld incompetency of the victim.

(3) "Vietim™ means it person who is the vicum of
sexual assault, kidnapping, or agpravated robbery

Art. 56.02

or who has suffered bodily injury or death as a
result of the criminal conduct of another.

[Acts 1985, 69th Leg., ch. 588, § 1, eff. Sept. 1, 1985.]

Art. 56.02. Crime Victims’ Rights

(a) A victim, guardian of a victim, or close rela-
tive of a deceased victim is entitled to the following
rights within the criminal justice system:

(1) the right to receive from law enforcement
agencies adequate protection from harm and threats
of harm arising from cooperation with prosecution
efforts; :

(2) the right to have the magistrate take the
safety of the victim or his family into consideration
as an element in fixing the amount of bail for the
accused:;

(3) the right, if requested, to be informed of rele-
vant court proceedings and to be informed if those
court proceedings have been .canceled or resched-
uled prior to the event:

(4) the right to be informed, when requested, by a
peace officer concerning the procedures in criminal
investigations and by the district attorneyv’s office
concerning the general procedures in the criminal
justice system, including general procedures in
guilty plea negotiations and arrangements;

{3) the right to provide pertinent information to a
probation department conducting a presentencing
investigation concerning the impact of the offense
on the victim and his family by testimony, written
statement, or any other manner prior to any sen-
tencing of the offender;

(6) the right to receive information regarding
compensation to victims of crime as provided by the
Crime Victims Compensation Act (Article 8309-1,
Vernon's Texas Civil Statutes), including informa-
tion related to the costs that may be compensated
under that Act and the amount of compensation,
eligibility for compensation, and procedurés for ap-
plication for compensation under that Act. the pay-
ment of medical expenses under Section 1, Chapter
2949, Acts of the 63rd Legislature, Regular Session,
1973 (Article 4447m, Vernon's Texas Civil Statutes),
for a victim of 2 sexual assault, and when request
ed, to referral to available social service agencies
that may offer additional assistance; and

() the right to be informed, upon request, of
parole procedures, to participate in the parole pro-
vess, to be notfied, if requested, of parole proceed-
yes concerming e defendant in the vicum’s case, to
provide to the Board of Pardons and Paroles for
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To: Justice Nathan Hecht W
Tuther H. Soules T e Gw M “ M " (o
From: Sarah B. Duncan A nem
Date: June 13, 1989 gﬁw’ M
Re: Organization of the Texas Rules of Appellate Procedure

As currently organized, the Texas Rules of Appellate Procedure for the most part
neatly collect in one section all rules relating to practice in the courts of appeals; there
are, however, exceptions. The rules relating to practice in the supreme court are
dispersed over four sections. Moreover, original proceedings practice rules, as well as
those relating to certified questions and direct appeals in the supreme court, sit right in
the middle of the rules governing the normal appellate process. Bill Dorsaneo, at the
last SCAC meeting, said this was the result of the inevitable last minute rush to get the
Texas Rules of Appellate Procedure written, passed, and published and agreed that a
reorganization is in order. I suggest the following reorganization, at least for a starting
point (changes are noted in brackets): :

Section Five: Motions, Briefs, Argument, and Submission in the Courts of Appeals
A Motions in the Courts of Appeals |
B. Briefs and Argument in the Courts of Appeals
C. Submission in the Courts of Appeals
D. Judgments in the Courts of Appeals [now in Section 6]
E. Opinions by the Courts of Appeals [now in Section 6]
F. Rehearing in the Courts of Appeals [now in Section 6]
Section Six: Motions, Briefs, Argument, and Submission in the Supreme Court
A. Motions in the Supreme Court [now in Section 11]
B. Briefs and Argument in the Supreme Court [now in Sections
11 and 12]
C. Submission in the Supreme Court [now in Section 12]
D.  Decision, Judgment, and Mandate in the Supreme Court [now
in Section 13]
E. Rehearing in the Supreme Court [now in Section 14]
Section Seven: Certified Questions to the Supreme Court in Civil Cases [now Section

7 and entitled simply "Certified Questions in Civil Cases"]

Section Eight: Direct Appeals to the_Suprem.e Court [now Section 10]

00128



Section Nine;

Section Ten:

Section Eleven:

Section Twelve:

Orginal Proceedings in Civil Cases [now Section 8 and entitled simply
"Original Proceedings"]

Discretionary Review in Criminal Cases [now Section 15]

Submission, Oral Argument, and Opinions in the Court of Criminal
Appeals [now Sections 17 and 18]

A. Submission, Oral Argumént, and Opinions [now Section 17]
B. Rehearings and Mandate [now Section 18]

Direct Appeals and Extraordinary Matters in the Court of Criminal
Appeals (including postconviction applications for writ of habeas
corpus)[now Section 16]

If this organizational scheme is used, I think the only rules that will need to be moved
are as follows: Rules 88 regarding "Execution on Failure to Pay Costs in Civil Cases"
and 91 regarding "Copy of Opinion and Judgment to Attorneys, Etc." will need to be
moved to Section Two ("General Provisions"), since there is no supreme court or court
of criminal appeals counterparts; Rule 101 regarding "Reconsideration on Petition for
Discretionary Review" will need to be moved to Section Ten.

0012!
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W. CHARLES CAMPBELL ). KEN NUNLEY . y
CHRISTOPHER CLARK JUDITH L RAMSEY TENTH FLOOR (512) 224-7073
HERBERT CORDON DAVIS SUSAN SHANK PATTERSON REPUBLIC OF TEXAS PLAZA - AUSTIN
SARAH B. DUNCAN SAVANNAH L ROBINSON

MARY S. FENLON MARC ). SCHNALL * 175 EAST HOUSTON STREET (512) 327-4105
GEORGCE ANN HARPOLE LUTHER H. SOULES Il ™ SAN ANTONIO, TEXAS 78205-2230

LAURA D. HEARD WILLIAM T. SULUIVAN

RONALD ). JOHNSON JAMES P. WALLACE ¢ (512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

June 21, 1989

Mr. Michael A. Hatchell

Ramey, Flock, Hutchins, Jeffus,
Crawford & Harper

P. O. Box 629

Tyler, Texas 75710-0629

Mr. Russell McMains

Edwards, McMains & Constant
P.O0. Drawer 480 '
Corpus Christi, Texas 78403

Re: Organization of the Texas Rules of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a memorandum sent to me by
Sarah B. Duncan regarding reorganizing the Texas Rules of
Appellate Procedure. Please be prepared to report on this matter

at our next SCAC meeting. I will include the matter on our next
agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

ery truly yours,

LUTHER H. SOULES III

LHSIII/hjh

Enclosure

cc: Justice Nathan L. Hecht
Honorable Stanley Pemberton

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 3i5

901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 7874G TEXAS BOARD OF LECAL SPECIALIZATION
(5i2) 328-5511 ! BOARD CERTIFIED CIVIL TRIAL LAW
CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 120! $ BOARD CERTIFIED CIVIL APPELLATE LAW
600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473 * BOARD CERTIFIED COMMERCIAL AND
(512) 883-7501 RESIDENTIAL REAL ESTATE LAW
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. 70: ALL JUDGES f"
FROM: SAM HOUSTON CLINTON, Rules Committee Chair
RE: Recommendations on SCAC proposed TRAP amendments

U
wa(& DATE: - JUNE 23, 1989

MEMOQ

proposed amendments to Texas Rules of Appellate Procedure
attached to a June 12, 1989 memorandum to all members of the
Supreme Court Advisory Committ2e from Luthar H. Soules III,

X . '
\?é>< The Rules Committ2e recommends that the Court adopt all

Chairman, but with the following modifications.

7

When an appeal or original proceeding is docketed, the

clerk shall mail a copy of the court's local rules to

Rule 1: Add to the last sentence "who requests it," so that
tha sentence would read:

all counsel of record who requests it.

"To provide prosecuting attorneys and criminal defense attorneys
located and regularly practicing within the district a copy of
local rules every time a cause is docketed in which one 1is

counsel is redundant and, frankly, wasteful.

Rule 20. Begin the first bracketed sentencz with
cases," so the sentence would read:

’

In civil cases, an amicus curiae brief shall not exceed
50 pages in length, exclusive of pages containing the
table of contents, index of authorities, points of

ervror and any addendum containing statutes,
regulations, etc.

rules

"In civil l



Rules Committee - Memo -2~

.

On the criminal side, we no longer impose a fifty page
limitation on briefs.

Also, optionally, add to the comhent "conformably with Rules
74(h) and 136(e)," so that comment would read:

COMMENT TO 1990 CHANGE: To provide for a maximum length

for amicus curiae briefs conformably with Rules 74(h)
~and 136(e). :

After headings Efor sections twelve, thirteen and
fourteen, insert:

SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS AND
OPINIONS [IN THE COURT OF CRIMINAL APPEALS]

SHC

cc: Chief Justice Thomas R. Phillips
Justice Nathan L. Hecht

Luther H. Soules III, Chairman;/’/
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TRAP 4.  Signing, Filing and Service

(a) Signing. Each application, brief, motion or other
paper filed shall be signed by at least one of the attorneys for
the party/ [and] shall give the State Bar of Texas identification
number, the mailing address and felephone:number of each attorney
whose name is signed thereto//#pd/#RALL/E¥Are/LRAY/A/¢EDY /BE/ L1E
BPAPEY /WAS /PEen /ARLIVEYEd /oY /HALLEA /1P [ SAEIH /Gy OUD /PF /ppPPBiLe
PAYEIg#/PY /¥helY /¢pUngd]. A party who is not represented by an
attorney shall sign his brief and give his address and telephone
number. TRE/ELALEREAL/BE/SLYVIER /T /PPPPRLILE /DAY LIES /DY /P1E /YWD
1$/¢¢¢/¢/11¢¢¢$¢§/¢¢¢¢f¢¢¥/$M¢1l/b¢/V¢¥ifi¢¢/bY/¢ff1¢¢71¢/

(b) Filing. The filing of records, briefs and other papers
in the appellate court as required by these rules shall be made
by filing them with the clerk, except that any justice of the
court may permit the.papers to be filed with him, in which event
he shall note thereon the filing date and time and forthwith
transmit them to the office of the clerk. If a motion for
rehearing, any matter relating to taking an appeal or writ of
error from the trial court to any higher court, or application
for writ of error or petition for discretionary review is sent to
* the proper clerk by first-classAUnited States mail in an envelope
. or wrapper properly addressed and stamped and is deposited in the

mail @pé /AAY /oY /npré /Péfdré [on or before] the last day for

filing same, the same, if received by the clerk not more than ten
days tardily, shall be filed by the clerk and be deemed as .filed

in time; provided, however, that a certificate of mailing by the



United States Postal Service or a legible postmark affixed by the

United States Postal Service shall be prima facie evidence of the

date of mailing.

(c)
(d)
(e)
(£)
(9)

(No change.)
(No change.)
(No change.)
(No change.)

Propf /9¢f Service. Papers presented for filing shall

[be served and shall] contain an acknowledgement of service by

the person served or proof of service in the form of a statement

of the date and manner of service and of the names [and address-

es] of the persons served, certified by the person who made the

service.

Proof of service may appear on or be affixed to the

papers filed. The clerk may permit papers to be filed without

acknowledgement or proof of service but shall require such to be

filed promptly thereafter.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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MEMORANDUM W A / &/ e MM

TO: LHS
FROM: SBD }/ 7/
DATE: June 27, 1989

RE: Proposed TRAP 4

Judge Austin McCloud of Eastland, Texas callé:d today regarding the proposed
changes to TRAP 4. He noted that, because of our deletion in paragraph (a), the last

sentence of paragraph (a) regarding an acknowledgement of service by a pro se litigant
no longer fits. It should be moved to paragraph (g).

A redline is attached.

S.B.D.
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MEMORANDUM
TO: LHS
FROM: SBD"/
DATE: June 28, 1989
RE: Proposed changes to TRAP 4

Judge McCloud called again today and, after further thought, he suggests that the
sentence in TRAP 4(a) requiring a pro se litigant to swear by affidavit to service on
opposing counsel not simply be moved to (g), but rather deleted entirely.

Judge McCloud’s reasoning is that, in criminal cases, the court gets literally
hundreds of pro se motions, and the court knows it will eventually have to hear and
decide those motions. Since they just really don’t have time to keep sending it back for
compliance with this somewhat technical TRAP requirement, they don’t. They simply
decide the motion. Since the rule generally isn’t followed in criminal appeals, Judge
McCloud asks why have it.

On the civil side, pro se appeals are less frequent; however, the supreme court
ruled about ten years ago that pro se litigants should be treated just like attorneys.
Yet, the rule requires a sworn-to acknowledgement of service from a pro se litigant, but
not from an attorney. Judge McCloud’s court, therefore, generally doesn’t follow this
rule in- civil appeals either; the court simply notifies opposing counsel that a brief has
been filed by the pro se litigant. And, as in criminal matters, the court really just wants
to decide the case and move on, rather than running pleadings and briefs back and forth
in an effort to obtain compliance with somewhat technical requirements.

I told Judge McCloud I would write you a memo about this and possibly it could
be put on the agenda for the next meeting.

S.B.D.
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. T0: ALL JUDGES f"
FROM: SAM HOUSTON CLINTON, Rules Committee Chair

RE: Recommendations on SCAC proposed TRAP amendments

DATE: - JUNE 23, 1989

The Rules Committ2e recommends that the Court adopt all
proposed amendments to Texas Rules of Aoppellate Procedure
attached to a June 12, 1989 memorandum to all members of the
Supreme Court Advisory Committa2e £from Luthar H. Soules III,
Chairman, but with the following modifications.

Rule 1: Add to the last sentence "who requests it," so that
the sentence would read: :

Whan an appeal or original proceeding is docketed, the

clerk shall mail a copy of the court's local rules to
all counsel of record who requests it.

'To provide prosecuting attorneys and criminal defense attorneys

located and regularly practicing within the district a copy of
local rules every time a cause is docketed in which one is
counsel is redundant and, frankly, wasteful.

’

Rule 20, Begin the first bracketed sentenc2 with "In civil
cases," so the sentence would read:

In civil cases, an amicus curiae brief shall not exceed
50 pages in-length, exclusive of pages containing the
table of contents, index of authorities, points of

error and any addendum containing statutes, rules
regulations, etc.
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE P.O. BOX 12248 CAPITOL STATION CLERK .

THOMAS R. PHILLIPS JOHN T ADAMS
AUSTIN, TEXAS 78711

JUSTICES ’ (512) 463-1312 EXECUTIVE ANS T
FRANKLIN S. SPEARS . WILLIAM L. WILLIS
C L RAY
RAUL A. GONZALEZ ADMINISTRATIVE: ASST
OSCAR H. MAUZY May 25 ! 1983 MARY ANN DEFIBAUGH

EUGENE A COOK
JACK HIGHTOWER
NATHAN L. HECHT
1LLOYD DOGGETT

Mr. Luther H. Soules, III

Soules and Wallace

Republic of Texas Plaza, Tenth Floor
175 East Houston Street

San Antonio, Texas 78205-2230

Dear Luke:

I find no provision in the appellate rules for substitution
of parties except Rule 9. That rule does not cover the situation,
quite common in these hard times, in which a new entity (like the
FDIC or the FSLIC) succeeds to the interest of a party on appeal.

rhaps an amendment to Rule 9 should be considered at the May
meeting of the Advisory Committee.

Texas Rule of Civil Procedure 749c requires a pauper appellant
in a forcible detainer case involving non-payment of rent to
deposit one rental period’s rent into the court registry to perfect
the appeal. This deposit is not in the nature of a supersedeas,

hich is provided for in Rule 749b. A pending case challenges the

constitutionality of Rule 749c. Walker v. Blue Water Garden
Apartments, (C-7798. This may be another problem we want to
discuss.

Finally, a local justice of the peace recently complained of
inconsistencies in the requirements for service of citation under
Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.
He suggested that the latter rules were simply overlooked when

x\sﬁanges in the former rules were made. :

As always, the Court is grateful to you for your dedicated
assistance in developing our Rules.

Sincerely,/éggiégzL_—ﬂ
/ .

than L. Hecht
Justice



- -

"Rules Committee - Memo ~-2-

On the criminal side, we no longer impose a fifty page
limitation on briefs.

Also, optionally, add to the comhent "conformably with Rules
-74(h) and 136(e)," so that comment would read:

- COMMENT TO 1990 CHANGE: To provide for a maximum length

for amicus curiae briefs conformably with Rules 74(h)
_and 136(e). . )

After headings Eor sections'twelvé, thirteen and
fourteen, insert:

SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS AND
- OPINIONS [IN THE COURT OF CRIMINAL APPEALS]

SHC

cc: Chief Justice Thomas R. Phillips
Justice Nathan L. Hecht

Luther H. Soules III, Chairman ¢
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July 10, 1989

Mr. Luther Soules

175 E. Houston Street

Republic of Texas Plaza-10th Floor
San Antonio, TX 78205

RE: Special Report on Modifications to TRAP Rules 47 & 49-
Concerning Security on Appeal

Dear Luke:

Enclosed is a "marked-up" version of Appellant Rules 47 & 49
to reflect;

1) Modification of the standard for security on appeal
in conformity with Senate Bill 134, effective
September 1, 1989, (attached is the Bill and its
enrolled form) and,

Texas Supreme Court's authority to review security
on appeal for excessiveness. This concern was
raised in Justice Kilgarlin's letter to you of April
25, 1988. (attached) I noticed in going through the
Supreme Court Advisory Committee materials from our
May meeting, that the COAJ did not concur in
recommending a rule change to Rule 49(b). (See
attached)

I believe that this addresses all of the concerns raised on
this subject. If I can be of any further assistance in this
matter, please feel free to contact me. I will be present to
report on this matter at our meeting this Saturday.

Sincerely,

S

Elalne A. Carlson
Professor of Law

'l
1303 San Jacinto Street, Houston, Texas 77002-7006 (713) 659-8040 0 O l

2) Modification of Appellant Rule 49 (b) to clarify the l



Rule 47. sSuspension of Enforcement of Judgment Pending
Appeal in Civil cCases

(a) (No change.)

(b) Money Judgment. When the judgment awards recovery
of a sum of money, the amount of the bond or deposit shall
be at least the amount of the judgment, interest, and costs.
The trial court may make an order deviating from this
general rule if after notice to alIlparties and a hearing
the trial court finds that pesting the amount ef the bend eor

depesit wii} ([setting the security at an amount of the

ﬁudqment, interest, and costs would] cause irreparable harm
to the judgment debtor, and net-pesting-sueh-benrd-er-deposit
witt--cause —-no--substantial-harm -te--the -Judgment--ereditor

[setting the security at the lesser amount would not

substantially decrease the degree to which a djudgment

creditor's recovery under the Fjudgqment would be secured

after the exhaustion of all appellate remedies]. In such a

case, the trial court may stay enforcement of the judgment

based upon an order which adequately protebts the judgment

. creditor against any loss or damage occasioned by the

appeal.
(c) (No change.)
(d) (No change.)
(e) (No chénge.)
(f) (No change.)
(g) (No change.)
(h) (No change.)
(i) (No change.)
(J) (No change.)

(k) (No change.)

00140



Rule 47. Suspension of Enforcement of Judgment Pending
Appeal in Civil Cases

Text as amended by the Supreme Court effective January
1, 1988. See also text as adopted by the Court of Criminal
Appeals, post.

(a) Suspension of Enforcement. Unless otherwise provided
by law or these rules, a judgment debtor may suspend the exe-
cution of the judgment by filing a good and sufficient bond to be
approved by the clerk, subject to review by the court on hearing,
or making the deposit provided by Rule 48, payable to the judg-
ment creditor in the amount provided below, conditioned that the
judgment debtor shall prosecute his appeal or writ of error with
effect and, in case the judgment of the Supreme Court or court of
appeals shall be against him, he shall perform its Jjudgment,
sentence or decree and pay all such damages and costs as said
court may award against him. If the bond or deposit is suffi-
cient to secure the costs and is filed or made within the time
prescribed by Rule 4¢ [41], it constitutes sufficient compliance
with Rule 46. The trial court may make such orders as will
adequately protect the judgment creditor against any loss or
damages occasioned by the appeal.

(b) (No change. _

(c) (No change.

(d) (No change.

(e) (No change.

(£) (No change.

(g9) (No change.

(h) (No change.

(1) (No change.

(3) . (No change.

(k) (No change.

et N e e Nt e e e e
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S.B. No. 134

AN ACT
relating to security for certain judgﬁents pending:appeal.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Subtitle D, Title 2, Civil Practice and Remedies
Code, is amended by adding Chapter 52 to read_a§ follows:

CHAPTER 52. SECURITY FOR JUDGMENTS PENDING APPEAL

Sec. 52.001. DEFINITION. In this chapter, "security" means

a bond or deposit posted, as provided by +the Texas Rules of

Appellate Procedure, by a judgment debtor to suspend execution of

the judgment during appeal of the judgment.

Sec. 52.002. BOND OR DEPOSIT FOR MONEY JUDGMENT. A trial

court rendering a judgment that awards recovery of a sum of money,

other than a judgment rendered in a bond forfeiture proceeding, a

personal injury or wrongful death action, a <c¢laim covered by

liability insurance, or a workers' compensation claim, may set the

security in an amount less than the amount of the judgment,

interest, and costs if the trial court, after notice to all parties

and a hearing, finds that:

(1) setting the security at an amount ‘equal to the

amount of the judgment, interest, and costs would cause irreparable

harm to the judgment debtor; and

(2) setting the security - at the lesser amount would

not substantially decrease the degree to which a judgment

creditor's recovery under the judament would be secured after the

exhaustion of all appellate remedies.
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S.B. No. lj
Sec. 52.003. REVIEW FOR SUFFICIENCY. In a manner similar t®

appellate review under Rule 49, Texas Rules of Appellate Procedur

of the sufficiency of the amount of security set by a trial court,

an _appellate court may review the sufficiency of the amount g'

security set by the trial court under Section 52.002.

Sec. 52.004. REVIEW FOR EXCESSIVENESS. (a) In a mannel

similar to appellate review under Rule. 49, Texas Rules of Appella

Procedure, of the sufficiency of the amount of security set vaa

trial court, an appellate court may review for excessiveness thl

amount of security set by a trial court under:

{l) Section 52.002; or l

(2) the Texas Rules of Appellate Procedure if se’curit‘

is not set under Section 52.002.

(b) If the appellate court finds that the amount of securi(l

is excessive, the appellate court may reduce the amount.

Sec. 52.005. CONFELICT WITH TEXAS RULES OF APPELLAT!

PROCEDURE. (a) To the extent that this chapter conflicts with the

Texas Rules of Appellate Procedure, this chapter controls.

supreme court may not adopt rules in conflict with this chapter.

{c) The Texas Rules of Appellate Procedure apply to an

(b) Notwithstanding Section 22.004, Government Code, th‘
:

proceeding, cause of action, or claim to which Section 52.002 does

not apply.

SECTION 2. Section 52.001, Property Code, is amended to real‘l

as follows:

Sec. 52.001. ESTABLISHMENT OF LIEN. Except as provided b)l

00143 | ]



S.B. No. 134

—

Section 52.0011, a [A] first or subsequent abstract of judgment,
when it 1is recorded and indexed in accordance with this chapter,
constitutes a lien on the real property of the defendant located in
the county in which the abstract is recorded and indexed, including
real property acqui}ed after such recording and indexing.

SECTION 3. Subchapter A, éﬁgéfer S§2, Property Code, is
amended by adding Section 52.0011 to read as follows:

Sec. 52.0011. ESTABLISHMENT OF LIEN PENDING APPEAL OF

W ® N 0600 U B W N

JUDGMENT. (a) A first or subsequent abstract of a judgment

10 rendered by a court against a defendant, when it is recorded and

11 indexed under this chapter, does not constitute a lien on the real

12  property of the defendant if:

13 , (1) the defendant has posted security as provided by

14 law or is excused by law from postinq security; and

1211 the court finds that the creation of the lien

16 would not substantially”® increase the degree to which a judgment

17 creditor's recove;y under the Jjudgment would be secured when

18 balanced against the costs to the defendant after the exhaustion of

19 all appellate remedies. A certified copy of the finding of the

20 court must be recorded in the real property records in each county

21 in which ﬁhe abstract of ipdgmeﬁt or a certified copy of the

22 judgment is filed in the abstract of judgment records.

23 (b) The court may withdraw 1its finding under Subsection

24 {(a)(2) at any time the court determines, from evidence presented to

25 it, that the finding should be withdrawn. The lien exists on

26 withdrawal of the finding and on the filing of a certified copv of

i
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10
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12
13
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S.B. No.
the withdrawal of the finding of the court in the real prope

records in each county in which the abstract of judgment or

certified copy of the judgment is filed in the abstract of judgment
recbrds. l

SECTION 4. " This ~ Act takes effect September 1, 1989, and
applies only to a judgment renderec;--—“;; or after that date. '3.
judgment rendered beforé the effectivg date of this Act is govern'l
by the law in effect at the time the judgment was rendered, a_nd~
that law is continued in effect for ‘that purpdse. *.‘ A l

SECTION S. - The importaﬁce, of this legislation and the
crowded condition of the calendars in both houses create I
emergency and an imperative public - necéssity that tj

constitutional rule requiring bills to be read on three sever

days in each house be suspended, and this rule is hereby suspend‘_

i

on
i

“ 8.7
T

-
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S.B. No. 134

President of the Senate : Speaker of the House
I hereby certify that S.B. No. 134 passed the Senate on
April 17, 1989, by a viva-voce vote; and that the Senate concurred

in House amendment on May 22, 1989, by a viva-voce vote.

Secretary of the Senate
I hereby certify that S.B. No. 134 passed the House, with

amendment, on May 20, 1989, by a non-record vote.

Chief Clerk of the House

Approved:

Date

Governor
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LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE

April 20, 1989

T0: Honorable Senfronia Thompson, Chair In Re: Senate 8i11 No. 134
Committee on Judiciary =~ 7 . as engrossed
House of Representatives By: Parker
Austin, Texas

FROM: Jim Qliver, Director

In response to your request for a Fiscal Note on Senate Bi11 Neo. 134, as
engrossed (relating to security for certain judgments pending appeal) this
office has determined the following:

No fiscal implication to the State or units of local government is
anticipated. .

Criminal Justice Policy Impact' Statement: No change in the sanctions

applicable to adults convicted of felony crimes is anticipated. l

P,

Source: LBB Staff: JO, JWH, AL, GMH, BL

71FSB134ae

e




‘ .
l LEGISLATIVE BUDGET BOARD _——
° Austin, Texas 22T et
l ’ FISCAL NOTE
January 24, 1989
l TO: Honorable Bob Glasgow, Chairman In Re: Senate B111 No. 134
Committee on Jurisprudence - By: Parker
Senate Chamber
I -Austin, Texas
*FROM: Jim 01'1ver, Director ,

) In response to your request for a‘FiscaI Note on Senate Bill No. 134 (relating
to security for judgments pending appeal) this office has determined the
following: :

‘No fiscal implication to the State or units of local government is
l anticipated.
Source: BB Staff: JO, JWH, AL, GMH, PA
] | |
. i

l R 71FSB134 : :\ | 00148
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BILL ANALYSIS

By: Parker = . . . . i
no background at this time

PURPOSE :

As proposed, S.B. 134 provide for security for judgements pending appeal.

RULEMAKING AUTHORITY:

It 1s the committee's opinion that this bill does not grant any.addition
rulemaking authority to a state officer, institution, or agency.

SECTION BY SECTION ANALYSIS:

SECTION 1. Amends Subtitle D, Title 2, Civil Practice and Remedies Code, by ad
ing Chapter 52, as follows: . : .-

- Lo > -
3 .

CHAPTER 52 SECURITY FOR JUDGMENTS PENDING APPEAL l
Sec. 52.001. Defines "secuzity."

of money to set the security in an amount le'ss than the amount of the j

Sec. 52.002. allows a trial court readesing a judgment that awards reccvey
ment, interest, and costs under certain conditionms.

Sec. 52.003. Allows an appellate court: to review the sufficiency of the
amount of security set by the trial courc under Section 52.002.

Sec. 52.004. (a) Allows an appellate court to review for excessiveness ¢
amount of security set by a trial court under Section 52.002 or the texas
Rules of Appellate Procedure.

(b) Provides that the appellate court may reduce the amount if it finds i'

excessive.

Sec. 52.003. (a) Provides that this chapter controls if it conflicts wit
the Texas Rules of Appellate Procedure.

(b) Pronibits the supreme court from adopting rules in conflict with this

chapter.
SECTION 2. Amends Section 52.001, Property Code, to provide an exception, as prnl
vided by Section 52.001l, to a first or subsequert abstract of judgmen:.
SECTION 3. Amends Subchapter A, Chapter 52, Froperty Code, by adding Sectio
52.0011, as follows: -

Sec. 52.0011. (a) Sets forth conditions under which a first or subsequent

abscract of a judgment does not constitute a lien on the real property of the
defendant. .

(k) Allows the court to withdraw its findings under Subsectior (a)(2) at an
time. Provider that the lien exists upon withdrawal of the finding.

SECTION 4. Effective date: September 1, 1989.
Makes application of this Act prrospective.

J_,»-

SECTION 5. Emer, cncy clause.




Rule 46

with effect and shall pay all costs which have aec-
crued in the trial court and the cost of the state-
ment of facts and transcript. Each surety shall
give his post office address. Appellant may make
the bond payable to the clerk instead of the appel-
lee, and same shall inure to the use and benefit of
the appellee and the officers of the court, and shall
have the same force and effect as if it were payable
to the appellee.

{b) Deposit. In lieu of a bond, appellant may
make a deposit with the clerk pursuant to Rule 48 in
the amount of $1000, and in that event the clerk
shall file among the papers his certificate showing
that the deposit has been made and copy same in
the transcript, and this shall have the force and
effect of an appeal bond.

(c) Increase or Decrease in Amount. Upon the
court’s own motion or motion of any party or any
interested officer of the court, the court may in-
crease or decrease the amount of the bond or depos-
it required. The trial court's power to increase or
decrease the amount shall continue for thirty days
after the bond or certificate'is filed, but no order
increasing the amount shall affect perfecting of the
appeal or the jurisdiction of the appellate court. If
a motion to increase the amount is granted, the
clerk and official reporter shall have no duty to
prepare the record until the appeilant complies with
the order. If the appellant fails to comply with
such order, the appeal shall be subject to dismissal
or affirmance under Rule 60. No motion to in-
crease or decrease the amount shall be filed in the
appellate court until thirty days after the bond or
certificate is filed. In determining the question of
whether an appellant’s bond or deposit should be
increased to more than the minimum amount of
31000, the court shall credit the appellant with such
sums as have been paid by appellant on the costs to
the clerk of the trial court or to the court reporter.

(d) Notice of Filing. Notification of the filing of
the bond or certificate of deposit shall promptly be
given by counsel for appellant by mailing a copy
thereof to counsel of record or each party other
than the appellant or, if a party is not represented
by counsel. to the party at his last known address.
Counsel shall note on each copy served the date on
which the appeal bond or certificate was filed. Fail-
ure to serve a copy shall be ground for dismissal of
the appeal or other appropriate action if appellee is
prejudiced by such failure.

(e) Payment of Court Reporters. Even if a bond
is filed or deposit in lieu of bond is made. :ppellant
shall either pay or make arrangements to pay the
cotirt reporter upon completion and delivery of the
statement of facts.
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. sioned by the apruecal shall be further conditioned
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(f) Amendment: New Appeal Bond or Deposit.
On motion to dismiss an appeal or writ of error for
a defect of substance or form in any bond or deposit ..
given as security for costs, the appellate court may ==
allow the filing of a new bond or the making of a
new deposit in the trial court on such terms as the
appellate court may prescribe. A certified copy of
the new bond or certificate of deposit shall be filed &
in the appellate court.

s
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Rule 47. Suspension of Enforcement of Judg- ~
ment Pending Appeal in Civil

Cases
Text as amended by the Supreme Court
effective January 1, 1988. See also text as
adopted by the Court of Criminal Ap-
peals, post. ¢
(a) Suspension of Enforcement. Unless other- '.5
wise provided by law or these rules, a judgment g

| .

o
-—

debtor may suspend the execution of the judgment
by filing a good and sufficient bond to be approved 5)
by the clerk, subject to review by the court on
hearing, or making the deposit provided by Rule 48, -
payable to the judgment creditor in the amountil;
provided below, conditioned that the judgment debt- 4
or shall prosecute his appeal or writ of error withZ}
effect and, in case the judgment of the Supreme ¥
Court or court of appeals shall be against him, he/
shall perform its judgment, sentence or decree and
pay all such damages and costs as said-court-may
award against him. If the bond or-deposit is suffi-
cient to secure the costs and is filed or made within
the time prescribed by Rule <8 it constitutes suffi-
cient compliance with Rule 46. The trial court may
make such orders as will adequately protect the
judgment creditor against any loss or damage occa-
sioned by the appeal. \

(b) Money Judgment. When the judgment
awards recovery of a sum of money, the amount of
the bond or deposit shall be at least the amount of  «
the judgment, interest, and costs. The trial court
may make an order deviating from this general rule
if after notice to all parties and a hearing the trial
court finds that posting the amount of the bond or
deposit will cause irreparable harm to the judgment
debtor, and not posting such bond or deposit will
cause no substantial harm to the judgment creditor.
In such a case, the trial court may stay enforcement
of the judgment based upon an order which ade-
quately protects the judgment creditor against any
loss or damage occasioned by the appeal.

(¢) Land or Property. When the judgment is for
the recovery of land or other property, then the
bond, deposit, or orders which adequately protect
the judgment creditor for any loss or damage ocea-

/N

N A



e -
LAW OFFICES

SOULES &8 WALLACE

ATTORNEYS AT LAW ~

KENNETH W. ANDERSON, JR. A PROFESSIONAL CORPORATION

EEIT:T% BAE:EZ . TENTH FLOOR TELEFAX
HRISTOPH LARK SAN ANTONIO

HERBERT GORDON DAVIS REPUBLIC OF TEXAS PLAZA . - (512) 2247073

ROBERT E. ETLINGER! 175 EAST HOUSTON STREET )

MARY S. FENLON SAN ANTONIO, TEXAS 78205-2230 AUSTIN

GEORCE ANN HARPOLE (512) 327-4105

LAURA D. HEARD (512) 224-0144

REBA BENNETT KENNEDY

CLAY N. MARTIN b
J. KEN NUNLEY WRITER'S DIRECT DIAL NUMBER:

JUDITH L RAMSEY

SUSAN SHANK PATTERSON

SAVANNAH L ROBINSON

MARC }. SCHNALL *

LUTHER H. SOULES 11l t* 4 ;

WILLIAM T. SULLIVAN April 12, 1989 . -
JAMES P. WALLACE *

Mr. Russell McMains

Edwards, McMains & Constant
P.0. Drawer 480

Corpus Christi, Texas 78403

Re: Texas Rule of Appellate Procedure 47(a)

Dear Rusty:

Enclosed herewith please find a copy of a letter forwarded
to me by Justice William Kilgarlin regarding TRAP 47(a). Please
be prepared to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.

As always, thank you for your keen attention to the bu51ness
of the Advisory Committee.

LYTHER H. SOULES IIIX

LHSIII/hjh

Enclosure )

cc: Honorable Nathan Hecht
Honorable Stanley Pemberton

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 3I5

901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746 TEXAS BOARD OF LECAL SPECIALIZATION
(512) 328-5511 t BOARD CERTIFIED CIVIL TRIAL LAW
CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 1201 $ BOARD CERTIFIED CIVIL APPELLATE LAw
—— e 600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473 ’ * BOARD CERTIFIED COMMERCIAL AND -

" (512) 883-750! - - RESIDENTIAL-REAL ESTATE LAW l



Texas Rules of Appellate Procedure

Rule 47..3- Supersedeas-Bend-or- Bepcs*t-:n-ézv:i Edses

[Susoen51on of Enforcement of Judgment Pending
. Apopeal in Civil Cases})

(a) May--Sespend--Evecutiorr. [Susvension of Enforcement.]
Unless otherwise provided by law or these rules, an-appeiiant [(a
judgment debtor] may suspend the execution of the judgment- by
filing a good and sufficient bond to be approved by the clerk,
[subject to review by the court on hearing,] or making the
deposit provided by Rule 48, payable to the appeiiee [judgment
creditor] in the amount provided below, conditioned that the
appetiant [judgment debtor] shall prosecute his appeal or writ of
error with effect and, in case the judgment of the Supreme Court
or court of appeals shall be against him, he shall perform its
judgment, sentence or decree and pay all such damages and costs _
as said court may award against him. If t! bond or deposit is
sufficient to secure the costs and is filec or made within the
time prescribed by Rule 40, it constitutes sufficient compliance
with Rule 46. [The trial court mav make such orders as will
adequately protect the judgment creditor adgainst anv loss or
damace occasioned bv the appeal.]

(b) Money Judgment. When the judgment awards recovery of a
sum of money, the amount of the bond or deposit shall be at least
the amount of the judgment, interest, and costs. {The trial
court mav make an order deviating from this general rule if after
notice to all parties and a heariang the trial court finds that
posting the amount of the bond or depvosit will cause irrevarable
harm to the judgment debtor, and not postinag such bond or devposit
will cause no substantial harm to the jucdament creditor. In such
a case, the trial court mav stav enrtorcement oI the 7judgment
based upon an order which adeguatelv prczacts the Jjucaoment
creditor against any loss or damage occasione.. by the apoeal.]

(c) UTand or Property. When the Jjudgment is for the
recovery of land or other property, [then] the bond[,] er deposit
[, or orders which adequately protect the judgment creditor for
anv loss or damage occasioned Dby the appeal] shall be further -
conditioned that the appeiiane [judgment debtor] shall, in case
the judgment is affirmed, pay to the appeiziee [judament creditor]
the value of the rent or hire of such property during the appeal,
and the bond(,] ez deposit[, or alternate securitv] shall be in
the amount estimated or fixed by the trial cours.

(d) Foreclosure on Real Estate. When the judgment is for
the recovery of or foreclosure upon real estate, the appeilant
[judgment debtor] may supersede [suspend] the [enforcement of
the] judgment insofar as it decrees the recovery of or
foreclpsure against said specific real estate by <£iling--a

. supersedeas-bond--or-making-e depeoait [posting securitv] in the
amount f{and type] to be #£ixed [ordered] by the ([trial] court
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below, not. less than the rents and hire of said real estate; but
if the amount of said-supersedeas-bond-or depoait [the security]
is less than the amount of [any] money judgment, with interest
and costs, then the [judgment creditor can execute against any
other property of the judagment debtor unless the appeiiee-snadd

- be-aliowed-—to--Rave - nis-eecutiomr-agaryse - any-other--property - -of

‘appeiiantr trial court within its discretion orders a ‘suspension

of enforcement of the money judgment Wlth or without the postlng
of additional securitv.]

(e) . Foreclosure on Personal Property. When the judgment is
for the recovery of or foreclosure upon specific personal
property, the appeiiant [judgment debtor] may supersede [suspend]
the [enforcement of the] judgment insofar -as it decrees the:
recovery of or foreclosure against said specific personal
property or-by-{“i:ng-erfhﬁﬁ?%ﬂﬂhﬁﬁrixxu}<r~1m¥er~;-&-aepee:t (bv
posting securitv] in an amount [and tvpe] to be £ix

£ixed ([ordered]
by the (trial] court bezew, not less thar the value of said

property on the date of rendition of judgmenc, but if the amount
of the supersedeas-bond--or-depestt [securitv] is less than the

~amount of the money judgment with interest and costs, then the

[judgment creditor can execute against anv other proverty of the
judgment debtor uniess the eppeiiee-snazz-sve-wilowed -corave—rrs
execuTIon~ Sgeingc —any - otaer--property-os-appellant: trial court
within its discretion orders a susvension of enforcement of the
monev judcment Wwith or without the oposting of additional
security.]

(£f) Other Judgment. When the judgment is for other than
money or property or foreclosure, the bend-or-<deposit [security]
shall be in such amount [and type] to be £ixed [ordered] by the
satd [trial] court beiew as will secure the piatnts=s-in-judgment
[judgment creditor] ia [for] any loss or damage occasioned by the
deiay--on appealy--but-+[. Tlhe [trial] court may decline to
permit the judgment to be suspended on filiag by the plaineifs$
[judgment creditor] of a-bend-cz-depes~t to-be-£fiued [security to
be ordered] by the [trial] court in such an amount as will secure
the defendant [judgment debtor] in any loss or damage eeccasioned

[caused] by any relief granted if it is determined on final
disposition that such, relief was improper.

(g) €h+id [Conservatorship or] Custody. When the judgment
is one involving the eare [conservatorship] or custody of a
child, the appeal, with-or without a-supersedeas-beond-or-deposit
[security] shall not have the effect of suspend ing the judgment
as to the eare [conservatorship] or custody of the child, unless
it shall be so ordered by the court rendering the Jjudgment.
However, the appellate court, upon a proper showing, may permit
the judgment to be superseded in that respect also.

(h) For State or Subdivision. When the judgment is in
favor " of the State, a municipality, a State agency, or a
subdivision of the State in its governmental capacity, and 1is
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such that the judgment holder has no pecuniary interest in it and
no monetary damages can be shown, the bend-er-depesit [security]
shall be allowed and its amount [and type ordered] £isxed within
the discretion of the trial court, and the liability of the,
appetiant [judoment debtor] shall be for the faee amount [of the’
security] if the appeal 1is not prosecuted with effect. Phe
discretion-—of-the-triak-couvrt-in--fining ~-the--amount - shell--be
3ubject---te---:eviewrf-—-Previéed7--~that---u[g]nder equitable
circumstances and for good cause shown by affidavit or otherwise,
the court rendering judgment on the bend-or-—depesit [security]
may allow-.recovery for less than its full €faee amount.’

(i) Certificate of Deposit. If the appeiiant [judgment
debtor] makes a deposit in 1lieu of a bond, the clerk's
certificate that the deposit has been made shall be sufficient
evidence thereof.

(j) Efiect of Berd-or--Bepceit(Securir,’. Upon the Ziling
and approval of a proper superseceas DONC az--thre-maxine-ori--a

[Py

deposic--in--cempItanca-—#ipr-—tnasa~wrras [, deposit, or the
provision of such alternate securitv as orcered bv the trial
court in compliance with these rules], execution Oof the jucgment
Oor SO0 mucn thereoX as has been superseded, shall be suspendeg,
and if execution nas been issued, the clerk shall forthwith issue
a writ of supersedeas. '

[ (k) Continuing Trial Court Jurisdiction. The trial court
shall have continuing jurisdiction durinc the pendency of an
apceal from a jucdcment, even after the expiration of its plenaryv
power, to order the amount and the type of security and the
surZiciencv of sureties and, upon any changed circumstances, to
mocdifv the amount or the type of securitv reguired to continue
the susvension or the execution of the judgment. If the securitv
or sufficiency of sureties 1s ordered or altered bv order orf the
trial court after the attachment of jurisdiction of the court of
apoeals, the jucament debtor shall notifv the court of apveals of
the security determination bv the trial court. The trial court's
exercise of discretion under this rule is subject to review under
Rule 49.
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-

TO: Harry M. Reasoner

FROM: Janice Cartwright

Joint Special Committee on Security for Judgments . - I

Attached are the following materials distributed ' at

today's Joint Special Committee on Security for Judgments
meeting: .

1. Statement of Professor Elaine A. Carlson

2. Amended Texas Rules of Appellate Procedure

Rule 47 and Amended Texas Rules of Appellate
Procedure Rule 49

As you are aware, this committee is a result of the

Texaco/Pennzoil case. I thought this might be of interest
to you.

JACA




STATEMENT OF PROFESSOR ELAINE A. CARLSON
VISITING PROFESSOR OF LAW, UNIVERSITY OF TEXAS SCHOOL OF LAW
PROFESSOR OF LAW, SOUTH TEXAS COLLEGE OF LAW
'béfqre the
Joint Special Committee on Security for Judgmenﬁs

of the Texas Legislature

November 20, 1987

Chairmen and Members of Ehe Committee,

I appreciate the trust that you have placed in me by
your request that I address this distinguished audience on
matters raised by Senate Concurrent ﬁesolution No. 122, and I
welcome the opportunity to provide this synopsis of pertinent
Texas law. In particular my remarks will concgntrate.on
constitutional provisions concerning appeals in civil cases and
whether the Texas procedure fof establishing a supersedeas bond
to suspend execution of a judgment pending appeal is in harmony
with aqy-such due process guarantees. It is my understanding
that all committee members have received a copy of an extensive
law review article I recently'authored on this subject

entitled, "Mandatory Supersedeas Bond Requirements-A Denizl of
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Due Process Rights?" which appears in Volume 39 of the Baylor

Law Review at' page 29. Due to time restrictions, my remarks

today—will summarize its principal conclusxons In addition, I
will address amendments to the Texas Rules of Appellate

Procedure concerning secufitx on appeal, which were recently. -
ordered by the Texas Supreéé Cou}t on recommendation of the .

Supreme Court Advisory Committee and which technically are

effective the first of January, 1988.

L. CONSTITUTIONAL REQUIREMENTS
The Federal Due Process Clause provides that no state shall
“deprive any person of life, liberty or property without due

process of law.” This language has been construed to mandate

that all citizens shall enjoy free and ocsn access to the
courts of the United States in order to cbtain redress for
injury. Due process requirés that the opportunity to obtain
access to the courts be granted to all litigants "at'a

. meaningful time and in a meaningful manner.” Procedﬁral due
process is said to insure citizens their day in court by
providing notice of the proceeding and én opportunity to be
heard. How many éourts does a litigant have a right to be
heard\in-a trial court, an appellate court, two appellate
courts, tﬁe Uniﬁéd“glates Supreme Court? Constitutional due
process does not require thaé individual states provide open

access to their appellate courts. This right of access vel non

!
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is wholly within the discretion of the state. Consequently, -
the right to appellate review is not conferred by the United

States Constitution.

II. TEXAS OPEN COURTS PROVISION

Texas provides its citizéns with guaranteed rights of
appellate access by article I, section 13 of the Texas’
Constitution. This open courts.provision provides that “alln
courts shall be open, and every person .for an injury done him
in his lands, goods, person or property shall have remedy by
due course of law."” The due process pledge enunéiatéd in'fhis
section originates from the Magna Carta and ensures that Texas
litigants will not unreasonably be deniéd access to any of the
state's courts. Thg constitutions of thirty-eight states
contain similariprovisions. This right is a substantive state
constitutional right which cannot be_compromised by judicial
decree, legislative mandate, or ruleé of procedure..

In order for the right of appeal, as established in the
Texas Constitution, to satisfy the requiremgnfs of dué process,
it must afford all litigants with a “fair opportunity” to
obtain a "meaningful appeal” on the merifs. Absent the
guidelines of due process, the right of appeal would be reduced
to merely a right of access; appeal becomes a meaningless
ritual.ghen the opportunity to effectively present appellant

arguments does not exist.
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Texas courts have liberally construed laws prescribing
procedures for appeal in order to protect this constitutional
right. .. However, liberal statutory construction is hnavailable,

when the law is set forth in clear.and unambiguous language.

itl. TEXAS PROCEDURE -TO OBTAIN A MEANINGFUL APPEAL

’

A. Cost Bond to Perfect Appeal

When a final judgment is rendered in a civil cause of .

debtor with several options: Texas Rules of Appellate

Procedure 40 and 41 establish that the judgment debtor has, as

"a general rule, a thirty day period after the judgment is

signed to either perfect his right of appeal, file a motion for

new trial or simply let the judgment becore final. As soon as
the Ehirty days has elapsed, the rules grant the judgment
creditor theAright to begin immediate execution upon such
judg@ent. |

If the judgment debtor desires to appeal the trial court
decision, he must take the appropriate séeps to perfect his
appeal as set forth' by Rule 46 of‘the Texas Rules of Appellate

Procedure. Perfecting appeal requires the execution of a cost

action in Texas, the Texas procedure provides the judgment - '
bond, also known as an appeal bond, to the clerk of the trial
court in the amount of one thousand dollars. The trial court

is empowered with the discretionary authority to alter the cost
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bond amount should the costs of court vary from that amount.
(The cost bond is conditioned on the appellant executing his
appeal with effect and paying all casts.)

When the appellant is financially unable to pay the amount
of the cost bond, Appelléﬁe_Rule 40 enables him to preserve his

right of appeal by proceeding in forma pauperis and filing with

the clerk an affidavit which states that he lacks the necessary
financial resources.
The flexibility in the Texas rules prevents payment of a

cost bond from being an absolute precondition to the perfection

of an appeal, thus allowing the appellant an opportunity for

judicial review.

B. Supersedeas Bond to Stay a Money Judgment Prior to Recent

Rules Amendments Ordered Effective January 1, 1 988.‘

After an appeal has been perfected, the appellant may
suspend enforcemedt of a trial court judgment in or@er to
preserve the pre-judgment status quo pending compleéion of the
appeal. Although the common law rule was contrary, presently
in Texas the filing of an appeal does ﬁot work an automatic
stay of a money judgment. The losing litigant effectuates a
suspension of execution of-judgment by filing a supersedeas
bond with the trial court, which must be approved by the clerk.
Appellate rule 47 currently facially mandates that the amount

of bond (or deposit) shall be at least the amount of the
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'judgment, if a money judgment, interest and costs. The filing
of the ‘supersedeas band suspends the pnwer of the trial court
to issue any execution on the judgment and_provides security to
the judgment creditor for the delay in the enforcement of the
judgment. The supersedeas'bqnd does not suspend the validity

of the judgment; it only suspends the execution of the judgment

against the appellant pending appeal, thereby operating as a

stay.

Under appellate rules téchnically effective until January
1, 1988, unless a supersedess bond is filed, a money judgment
of a Texas trial court is enforceable, and it is the duty of
the clerk to pay out any funds in his hands to the judgment
creditor and to issue execution pending appeal upon
application, notwithstanding that an abpeal is perfected and is
pending. This is true even though the appellant has timely
filed a cost bond. (As previously npted, the cost bond serves
a distinctive purpose than the supersedeas bond: the former
secures thelcosts incurred at the trial court, whiie‘the latter
protects the judgment creditor from dissapation of assets when
execution of the judgment is suspended pending an appeal.)
Until recently, Texas procedure has necessarily interposed the
ability of an appéllant tovpay a supersedeas bond as a
condition precedent to the right to suspend execution of a
money judgment‘pénding appeal. This inflexible requirement of
pdsting such a bond to forestsll execution of a money judgment

coupled with the lack of judicial discretion to examine
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circumstances and provide for alternage forms and amounts of
security which would adequately protect'é judgment creditor,
denies’ an appellant's due process right to an effettive appeal
as guaranteed by the open courts provision of the Texas !
Constitution. | |

Decisions of the Texas'Supreme Court construing the open
courts provision reaffirm Ehat any law "that unreasonably
abridges a justifiable right to attain redress for injuries )
caused by the wrongful act of another amounts to a denial of
due process under Article I, section 13 and is therefore.
void." Validly enacted rules of civil procedure have the force

and effect of law and thus are subject to this same

constitutional constraint.

C. Texas Procedure To Stay a Money Judgment Pending Appeal
Under Amended Rules Ordered Effective January 1, 1988.

Recently, the Texas Suprame Court ordered that grocedural
rules providing for the posting of security on appeal be
amended effective January 1, 1988. (See attached) Texas Rule
of Appellate Procedure 47, subsection b, is amended to empower
the trial court with discretion to determine the type and
amount of security necessary to suspend enforcement of a civil
money judgment pending appeal. Specifically, if the trial
court, after notice and hearing, finds that the posting of a

supersedeas bond in the amount. of the judgment, interest, and
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costs will cause irreparable harm to the judgmrent debtor (the

appelladt) and that not posting the bond will cause no
substadzial harm to the judgment creditor (the appellee), the
court may condition a stay'of the judgment upon the posting ofi
such security, if any, it'finds necessary to adequateiy protect
the judgment creditor agaxnst lo;s occasioned by the appeal
This mod1flcat10n to Texas procedure- removing in ex*enuatlng
circumstances the absolute requirement of posting a bond to )
forestall execution céupled-with the clothing of judicial
discretion to provide for alternaté security which otherwiée

will protect the judgment creditor-opens up an efficacious

avenue for meaningful appellate review envisioned and

gquaranteed by the Texas Constitution.

Not only is the appellate courthouse door open for review
on the merits of the underlying cause of action, but by virtue
of amendments to Texas Rule of Appellate Procedure 49,
subsection ¢, a trial court's order concerning security
necessary to suspend enforcement of a civil judgment:pending
appeal is subject to review on motion as well. The motion is
to be heard at the earliest practical time by the intermediate
court which is empowered to issue any temporary orders
necessary to presé}ve the rights of the parties; remand to the
ttial\éourt for any necessary fact findings or tak@ng of
evidence; and to order a change in the trial court's order

concerning security it finds proper. 1If additional security is
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ordered by the appellate court to suspend enforcemen; of the
judgment,. the. judgment debtor has twenty days to comply or
execution'may issue.

An additional significant modification Eo Texas practice is
that amended Texas Rule of Appellate Procedure 47, subsection -
k, now empowers.the trial céurt with continuing jurisdiction
during the appeal, notwithsﬁanding the loss of plenary'pOwer,
to make orders concerning security on appeal inclulding ordeég
pertaining to the sufficiency of sureties. If changed
circumstances mandate, the trial court may modify its earl@er.
order concerning security. Any such order of the trial court
is subject to appellate review as discussed above.

Do these amended rules protect the>constitutional right of
- access to a meaﬁingful appellate revigw? I believe so. In
analyzing the constitutionality of the amended Texas
supersedeas bond requirement as a prerequisite to stay a money
judgment in light of the open court provision, it is necessary
to first ascértain the purpose of the alleged barrier to
judicial access (here the security requirement) and thén
balance this purpose against the interference that the rule
creates with the ability of a litigant to obtain effective
access to Texas appellate courts.

- It is clear that the geﬁeral purpose oi'the supersedeas

bond requirement is to protect the judgment creditor from the

dissipation of assets that he is entitled to by the judgment
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which may occur as a direct-result of a delay in the
enforqément’of the judgment pending apéeal.

The second prong of the open courts prdvision test
traditionally applied by the Texas courts requires a showlng
that the litigant's ab111ty to access Texas courts is not

unreasonably restrained by the rule, statute, or other law

under consideration.
A judgment debtor who wishes to appeal the decision of the
trial court when the judgment exceeds his financial worth will

be able to perfect his right to appeal, but will not posséss

1

the capability to file a ;upersedeas bond to suspend execution
of the judgment. A direct relationship between the appellant's
deprivation of his property pending appeal and'his right to
suspend judgment is apparent. However, in balancing the
purpose of the obligatory supersedeas bond requirement against
the restriction of access to an appeal unfettered by execution
on the underlying judgment, it would seem that the restrictions
imposed by the supersedeas bond requirements‘are neither
onerous nor unreasonable. One must be mindful that the
appellant has had his day, at least befpre the trial court with
the commensurate opportunity to present evidence and be heard,
yet was unsuccessfhl. The‘property rights of the successful
iitigant in the ordered recovery must be cbnsidered as well.
Reasonable procé&dégi provisions to safequard litigated
property rights have been judicially sanctioned by the United

States Supreme Court. Further, execution on a money judgment
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