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October 30, 1987

Dear Members of the San Antonio Bar Association:

For those of you who are actively engaged

1

in the practice of civil or criminal trial law, the Bexar
County Courthouse Reporters Association would like to
bring to your attention an Order presently before the
Supreme Court of Texas which, if signed into law, will
implement the use of tape recorders in lieu of a live
court reporter in the courts of record throughout the
State of Texas. The members of the Bexar. County
Courthouse Reporters Association have discovered that
most attorneys here in San Antonio are not aware of this

proposed Order. Enclosed is a copy for your review.

Many of you have already had bad
experiences in Federal Court with tape recorders. The
possibilities of equipment malfunction, inaudibles,

poorly prepared records are only a small portion of the

problems that could occur.

The days of overnight excerpts while in
trial would be over. An expedited record or "rush job"
will be a thing of the past. Making a record on a

default in a cubbyhole in our overcrowded courthouse
would no longer be possible. Visiting judges would no
longer be able to hold court in jury rooms. Calling on

the reporter to read back a judge’s ruling from a hearing

.two months prior would not be possible.

It is our interpretation from the reading
of this proposed Order that a cassette tape will be the

"statement of facts" on appeal. Nowhere in the Order is
it provided that there will be a typewritten
transcription of the tapes. Tape recorders will corrode
our whole judicial process!

The Supreme Court of Texas has given the

Texas Shorthand Reporters Association until November 5,

1987, to respond to said Order. Those of you who are

concerned about the impact tape recorders would have on

our appellate process and the absolute destruction of the

quality of the record, we strongly urge you to write the

Supreme Court of Texas before November 5, 1987, to voice

your opposition.

For your convenience and due to the lack

of time and urgency of the matter, we have enclosed an

opposition form and self-addressed stamped envelope.

Please respond before November 5, 1987. We thank you for

your support.

Very truly yours,

I
.

Enclosures

Bexar County Courthouse

Reporters Association

1
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IT IS HEREBY ORDERED that courts hearing civil matters

may cause a record of proceedings to be made by an electronic

recording system in accordance with this Order.

1. Application. This Order shall govern the

procedures in proceedings in civil matters in which a record

is made by electronic tape recording, and appeals from such

proceedings. The presiding judge of any court using an

electronic recording system shall ensure that such system is

fully capable of making a complete, distinct, clear and

transcribable recording. I

2. Duties of Court Recorders. No stenographic record

shall be required of any civil proceedings in which a record

is made by electronic recording. The court shall designate

one or more persons as court recorders, whose duties shall

be:

a. Assuring that the recording system is

functioning and that a complete, distinct, clear

and transcribable recording is made;

b. Making a detailed, legible log of all

proceeding’s while recording, indexed by time of

day, showing the number and style of the proceeding

before the court, the correct name of each person

speaking, the nature of the proceeding (e.g., voir

dire, opening, examination of witnesses, cross-

examination, argument, bench conferences, whether

in the presence of the jury, etc.), and the offer,

admission or exclusion of all exhibits;

c. Filing with the clerk the original log

and a typewritten log prepared from the original;

d. Filing all exhibits with the clerk;

e. Storing or providing for storing of the

original recording to assure its preservation as

required by law;

f. Prohibiting or providing for prohibition

of access by any person to the original recording

1
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without written order of the presiding judge of the

court;

g. Preparing or obtaining a certified

cassette..copy of the original recording of any

proceeding, upon full payment of any charge imposed

therefor, at the request of any person entitled to

such recording, or at the--direction of the

presiding judge of the court, or at the direction

of any appellate judge who is presiding over any

matter involving the same proceeding, subject to

the laws of this state, rules of procedure, and the

instructions of the presiding judge of the court;

h. Performing such other duties as may be

directed by the judge presiding.

3. Statement of Facts. The statement of facts on

appeal from any proceeding of which an electronic tape

recording has been made shall be:

a. A standard cassette recording, labeled

to reflect clearly the contents of the cassette,

and numbered if more than one cassette is required,

certified by the court recorder to be a clear and

accurate copy of the original recording of the

entire proceeding;

b. A copy of the typewritten and original

logs filed in the case certifieci by the court

recorder; and

c. All exhibits, arranged in numerical

order and firmly bound together so far as

practicable, with a list in numerical order and a

brief identifying description of each.

4. Time for Filina.- The court recorder shall file the

statement of facts with the court of appeals within fifteen

days of the perfection of an appeal or writ of error. No
other filing deadlines as set out in the Texas Rules of

Appellate Procedure are changed.

5. Appendiz. Each party shall file with hi-s-brief an

appendix containing a written transcription of all portions

of the recorded statement of facts and a copy of all exhibits

relevant to the error asserted. Transcriptions shall be

presumed to be accurate unless objection is made. The form
of the appendix and transcription shall co^form to the

specifications of the Supreme Court.
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6. Presumption. The appellate court shall presume

that nothing omitted from the transcriptions in the

appendices is relevant to -any point raised or to the

disposition of the appeal. The appellate court shall have no

duty to review any part of an electronic recording.

7. Sunplemental Appendix. .The appellate court may

direct a party to file a supplemental appendix containing a

written transcription of. additional portions of the recorded

statement of facts.

8. Paupers. Texas Rule of Appellate Procedure

40(j)(1) shall be interpreted to require the court recorder

to transcribe or have transcribed the recorded statement of

facts and file it as appellant’s appendix.

9. Accuracy. Any inaccuracies in transcriptions of

the recorded statement of facts may be corrected by agreement

of the parties. Should any dispute arise after the statement

of facts or appendices are filed as to whether an electronic

tape recording or any transcription of it accurately

discloses what occurred in the trial court, the appellate

court may resolve the dispute by reviewing the recording, or

submit the matter to the trial court, which shall, after

notice to the parties and hearing, settle the dispute and

make the statement of facts or transcription conform to what

occurred in the trial court.

10. Costs. The expense of appendices shall be taxed as

costs at the rate prescribed by law. The appellate court may

disallow the cost of portions of appendices that it considers

surplusage or that do ’not conform to the specifications

prescribed by the Supreme Court.

11. Other Provisions. Except to the extent

inconsistent with this Order, all other statutes and rules

governing the procedures in civil actions shall continue to

apply to those proceedings of which a record is made by

_electronic tape recording.

SIGNED AND ENTERED IN DUPLICATE ORIGINALS this the

day of , 1987.

s/ John L. Hill

Robert M. Campbell

Franklin S. Spears

C. L. Ray

James P. Wallace

Ted Z. Robertson

William W. Kilgarlin

Raul A. Gonzalez

Oscar H. Mauzy
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October 30, 1987

THE HONORABLE JUSTICES OF THE
SUPREME COURT OF TEXAS -

Supreme Court Building

P.O. Box 12248
Austin, Texas 78711

RE: Electronic Recording

Dear Honorable Justices:

In reference to the Supreme Court Order pending regarding

the use of electronic recording devices in lieu of the live

court reporter in the Courts of the State of Texas, I am
respectfully informing you of my opposition..

ADDITIONAL COMMENTS:

Very truly yours,

NAME:
TEXAS.STATE BAR #

ADDRESS:

CITY & STATE:

ZIP: PHONE:
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PLAINVIEW.TEXAS 79073-0800

806/293-2618

August 27, 1987

Mr. Luther H. Soules, III

Soules, Reed & Butts

800 Milam Bldg.

San Antonio, Texas 78701

Re: "n.r.e." Designation

Dear Mr. Soules:

I understand that you are the Chairman of the Supreme Court

Advisory Committee, and therefore, I wanted to address a comment

to you for consideration.

While I was at the Advanced Personal Injury Trial Course in

Houston, I heard Justice Kilgarlin’s talk in which he mentioned

that after the first of the year, the designation "n.r.e." will

take on a different meaning and mean totally different from what

it has been for so many years. I am sure that you will agree

that there is already a tremendous amount of confusion in the

area of the practice of law, and if "n.r.e." is continued to be

used as in the past, but mean something different, then of

course it is going to cause additional confusion.

Is there any reason why a different designation could not

be used for the cases after the date change, in which

discretionary review is denied? For example, why could not a

"d.r.d." (standing for- discretionary review denied) be used

instead of "n.r.e."?

I assume that the matter has beendiscussed at length, but

I think it would merit a re-discussion, and even to just simply

use the word "grant" or. "dismiss". There will obviously be

confusion from changing the designation of "n.r.e.", and it will

also be, apparently, an erroneous designation, since I

understand that a case may contain reversible error, but writ

may not be granted.
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Mr. Luther H. Soules, III

August 27, 1987

Page Two

Thank you for your consideration of my comments.

MWL/dj
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MIKE McCU RLEY

DALLAS,TEXAS 75201

Mr. Luther Soules, III

Soules, Reed & Butts

800 Milam Bldg.

San Antonio, TX 78205

Dear Luther:

I would like to personally thank you for your recent presen-

tation on the 1988 rules changes to the family law section of the

Dallas Bar Association. I have heard nothing but good comments.

I was recently contacted by Larry Praeger, a practicing

attorney in Dallas regarding a possible amendment to the Family

Code dealing with the expunction of records relating to a false

allegation of child abuse. I took this matter to the Legislative

�Committee of the Family Law Section who took it under con-

sideration. The Legislative Committee was of the opinion that it

would be unwise to deal with the expunction or sealing of records

only as it related to family law cases and more specifically with

matters involving sexual abuse.

The sealing of records has been a hot topic in Dallas

resulting in several.court orders being questioned and the pro-

mulgation of some general admonissions against such action by our

presiding judge. I am informed also that this subject is

starting to rear its ugly head in several of the metropolitan

areas.

The Legislative Committee of the Family Law Section was of

the opinion that this was a matter which should be addressed by

the Rules of Civil Procedure. I for one lao not want to single

out cases ivolving child abuse and take on the very emotionally

involved group which has been involved in legislation in this

area. Likewise, I feel that a rule of civil procedure could be

drafted setting forth guidelines and procedures for the court to

follow in the sealing of cases and the expunging of records in

certain cases. There is a parallel procedure under the Criminal

Law as pointed out by Mr. Praeger.
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Mr. Luther Soules, III

February 11, 1988

Page 2

I enclose Larry Praeger’s memorandum to me with the attached

copy of Article 55.02 of the Code of Criminal Procedure.

I would personally request that consideration of a rule

dealing with these matters be put on the agenda for the next

meeting of the Supreme Court Advisory Committee having to do with

rules changes.

Again thank you very much for your hard work and sacrifice

and working on the rules changes, and more particularly for

taking the time to fly into Dallas in the dead of night, speak to

us, skip dinner and run madly back to the airport. Hopefully the

next time we meet we can take more time to visit.

Kenneth D. Fuller

KDF/jlj

Enclosure

cc: Lawrence Praeger

Jack Sampson

Harry Tindall

U.



TO: Ken Fuller

FROM: Larry Praeger

MEMORANDUM

January 22, 1988

RE: Expunction of records relating to a false allegation

of child abuse

We have several cases pending on both the family and criminal

sides of our law firm that have dealt with allegations of child

abuse that have proven to be unfounded. Some of these cases have

produced an arrest and a subsequent "No Bill" by the grand jury.

-When a case is no-billed (and under certain other circumstances),

a defendant is entitled to an expunction of records pursuant to

Article 55, Texas Code of Criminal Procedure (a copy of the

article is attached). The purpose bf this law is obvious, it

protects the innocent person from the opprobrium associated with

evidence of criminal charges existing in public records.

These expunctions are granted routinely. After a brief hearing

the Court orders that all records and files relating to the

arrest be destroyed -- this includes court indices of cases

filed.

I believe a person should have the same right to be free of

_records of a false allegation in a civil lawsuit that he/she does

in criminal litigation. -

An argument can be made that the Department of Human Services is

an agency for the purpose of Article 55. However, in order to

avoid lengthy litigation that would probably require an appellate

court opinion, I think legislation should be enacted giving a

person a right to expunge Department of Human Services records

and court files in a suit affecting the parent child relationship

under certain limited conditions.

Possible -procedures:

1) Amend Article 55, Texas Code of Criminal Procedure to

specifically include Department of Human Services

investigations of child abuse.

I
2) In a suit affecting the parent-child relationship, authorize

the clerk to obliterate all references to child abuse unless
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January 22, 1988

Page 2

the judge hearing the case,makes an affirmative

finding that the allegations are true.

3) Amend the Family Code to require that in all suits affecting

the parent child relationship that contain an allegation of

child abuse the files be automatically sealed unless the

District Court directs otherwise.

4) Require the Department of Human Services to destroy its

records unless:

a) a criminal case is filed within a specified time; or

b) the judge in the suit affecting the parent-child

relationship makes an affirmative finding that the

allegations are true.

5) Create a cause of action for an individual to sue the

Department of Human Services for negligent disclosure of

Department of Human Services information relating to any

investigation.

These are just some ideas: The concept is to provide the same

protection on the civil side of the °docket that the expunction

statute does on the criminal.

I will be happy to work with you on this in any way possible. I

appreciate your interest and look forward to your comments:

I
I
I
I

I
I
I
I
I
I
I
I
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Mr. David J. Beck.

Fulbright & Jaworski

1301 McKinney Street

Houston, Texas 77002

(512) 299-5340

January 30, 1989

Re: Proposed Change to Code of Judicial Conduct

Dear Mr. Beck:

TELEFAX

Enclosed please find a copy of a letter forwarded to me by

Justice William W. Kilgarlin regarding changes to Canon 5E of the

Code of Judicial Conduct. I ask that you give this matter your

special attention regardless of whether it is in the amid of your

rules. Please prepare to report on the matter at our next SCAC

meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business

of the Advisory Committee.

Very ly yours,

LUTHER H. SOULES III

I

LHSIII/hjh

Enclosure

cc: Justice Nathan Hecht
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TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

(512) 299-5340

January 30, 1989

Mr. Frank L. Branson

Law Offices of Frank L. Branson, P.C.

2178 Plaza of the Americas

North Tower, LB 310

Dallas, Texas 75201

Re: Proposed Change to Code of Judicial Conduct.

TELEFAX

s

Dear Mr. Branson:

Enclosed please find a copy of a letter forwarded to me by

Justice William W. Kilgarlin regarding changes to Canon 5E of the

Code of Judicial Conduct. I ask that you give this matter your

special attention regardless of whether it is in the amid of your

rules. Please prepare to report on the matter at our next SCAC

meeting. I will include the matter on our next agenda.

As always, thank you for your.keen attention to the business

of the Advisory Committee.

.LHSIII/hjh

Enclosure

cc: Justice Nathan Hecht

00016



(

September 19, 1988

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules & Reed

800 Milam Building

San-Antonio, TX 78205

Dear Luke:

I doubt that the Advisory Committee has previously worked on

the Code of Judicial Conduct. However, the two enclosed letters-

indicate there may be a need to re-examine_ Canon 5E of the Code.

I would like for the Advisory Committee to discuss these

letters and make any recommendations it deems appropriate.

William W. Kilgarlin

WWK:sm

Encl.

I
I
I
I
I
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OFFICE

TENTH FLOOR

September 6, 1988

Chief Justice Thomas R. Phillips and

Members of the Supreme Court of Texas

Supreme Court Building

P. 0. Box 12248

Austin, Texas 78711

In re: Alternate Dispute Resolution

Dear Chief Justice Phillips:

It is my understanding that Code of Judicial Conduct is

promulgated by the Supreme Court of Texas. The August issue of

the Texas Center of the Judiciary’s "In Chambers" newsletter

contains two opinions from the committee on judicial ethics which

I believe should be cause for great concern to all judges in the

State of Texas.

The opinions are numbers 120 and 121 ’and deal with a’

district judge mediating or conducting settlement conferences

either in his court or another judge’s court. The committee is

of the opinion that these activites are unethical as a violation

of Canon 5E of the Code of Judicial Conduct which states that a

judge should not act as an arbitrator or mediator.

If it is unethical for a judge of any court to promote or

engage in settlement of cases, particularly where they involve

cases in :-jhich he- will not exercise any judicial function, then

this rule should be changed. It is my opinion that a more

practical interpretation of Canon 5E would be that it is limited

to a commercial type of arbitration or mediation. This would

seem to be more in keeping with the historical and practical role

of judges in settlement proceedings and also is:consistent with a

position expressed by former Judge David H. Brown of Sherman,

Texas, who now is a professional arbitrator. For your

information, I enclose a copy of his letter of August 29, 1988,

which demonstrates that lawyer-arbitrators, eliminated active

judges as competitors in 1974.

Judges are uniquely qualified and trained as decision

makers, as opposed to lawyers, in general, who are trained� as

advocates of a particular position. It is tragic to have these

judicial skills possessed :,y dedicated individuals interested

in the administration of. justice wasted by this narrow

intertiretation of the canon ethics.
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I
Chief Justice Thomas R. Phillips and

Members of the Supreme Court of Texas

Page 2

September 6, 1988

This seems even more counter-productive at a time when the

bar in general and the judiciary in particular is promoting

alternative dispute resolution.

No less a prominent "legal journal" than Time magazine

recently ran a news article concerning arbitration and the courts

and voiced concern that with the rise in popularity of

arbitration procedures might create a danger that the public

court system could ultimately degenerate into a second class

method of dispute resolution available only for lower income
individuals or less important decisions. It would be tragic if
our judicial system, the corner stone of our free and independent

democratic society, were reduced to this level.,

I am sending a copy of this letter and the enclosures to all

of the members of the Supreme Court as well as the president of

the State’Bar with the request that appropriate action be taken

to either rescind the action of the judicial ethics committee or

to amend section 5E of the Canon of judical conduct to give it an

interpretation consistent with the opinions expressed in this
letter.

Very truly yours,

I
I
I
I
I

RJS:dot

Enclosure

cc: Mr. Jim Sales, President of the State Bar

Members of the 13th Co ur t of Appeals
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August 29, 1988

Dear Judge:

For 50 years the Judicial Canons of Ethics of the American Bar

Association specifically authorized an active judge to arbitrate and

charge for his services.. This was so because arbitration is a natural

extension of a,judicial career. In 1974 lawyer-arbitrators succeeded

in eliminating active judges as competitors.

However, there is no legal or ethical proscription against former

judqes, senior judges or retired judges serving as impartial

arbitrators. And it’s a rewarding profession in every sense of the

word. If you’re planning on leaving the bench anytime soon you may

want to look at your prospects of doing some arbitration. For a

considerable length of time a number of my judicial colleagues have

asked me to help them become arbitrators. Now,.for the first time in

my 22 years of arbitration, the situation is such that I earnestly

believe there are prospects of early success for a substantial number

of those with judicial experience to achieve that goal.

The field of arbitration is expanding, and there now is a real

shortage of competent arbitrators. The best source of talent, in my

opinion, are peoplerwith judicial experience, such as you. I believe I

can hel.p you considerably if you are interested.

From 2 to 5 P.M..on September 27, at the Hyatt-Regency Hotel in

downtown Fort Worth I will present a program on How a Judge Becomes an

Arbitrator. The registration fee is $100.00 and enrollment is limited.

When we finish you should feel confident that you can handle an

arbitration case, and reasonably hopeful that you will get the

opportunity to do so. Brinq a notebook. I will qive you some

information not for publication. =

An application for enrollment with return envelope is enclosed.

Fraternally,



3

00021



I
I
I
I
I
I
I
I

I



3

C

1307 San Jacinto

Houston, Texas 77002

(713) 655-2715

May 16, 1989

Mr. Luther H. Soules, III

Soules & Reed

800 Milam Bldg.

San Antonio, TX 78205-1695

Dear Luke:

I find that I did not respond to your inquiry of January

25, 1989, concerning Texas Code of Judicial Conduct, Canon 5E,

which provides that an active judge should not serve as a mediator

or arbitrator.

On balance, I think Canon 5E is probably an appropriate

restraint. There is often a very fine line between a judge’s role

in encouraging settlement negotiations and the judge’s active

participation in such negotiations. Although the judge’s active

involvement may initiate more settlements, it may also result in

coerced settlements. Even if the judge acts in utmost good faith,

his or her actions may be perceived by litigants and their counsel

as official meddling.

In my opinion, the Texas Alternative Dispute Resolution

Procedures (Tex. Civ. Prac. & Rem. Code sec. 154.001 et seq.)

establishes an appropriate- role for active judges. The Act

mandates both trial and appellate court judges to encourage early

settlement of litigation; but when the judges accomplishes that

purpose, his or her role is at an end. At that point, the

mediator, arbitrator, or neutral conference facilitator begins, and

it is best performed by persons who have special talent or

expertise in that field.

The Texas Canons of Judicial Conduct do not prohibit a

retired or former judge from serving as an arbitrator or a

mediator. Canon 5D. This, I think, is as it should be, because the

use of a retired judge to perform such a role does not have the

negative aspects that apply to an active judge. Of course, if a

retired judge is assigned to active duty to hear a particular case,

the judge should be bound by the same provisions applicable to an

active judge under Canon 5E.

I .
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My conclusion: the Texas Canons of Judicial Conduct do

not preclude an active Texas judge, whether trial or appellate,

from performing a very useful role in encouraging litigants and

their counsel to use alternative dispute resolution procedures.

Therefore, I feel there is no need for any change in the Code of

Judicial Conduct.

FGE: cc
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’ SCAC SUBCOMMITTEE RECOMMENDATION
3

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES UF

C I V 1 L. 1= V I DE N GE

1.

3.

4.

"I propose we repeal Rules 164 and 184a with a- comment at

the end of each repealed rule stating Rule 184 has been added to

Texas ftules of Civil Evidence, Rule 202; and Rule 184a has been

added to Texas Rules of Civil Evidence, Rule 203. There is no

point in having these rules duplicated, even though they may be

quasi-procedural. That logic could apply to numerous rules of

evidence. "

5.

6. ANY SPECIAL COMMENTS BY EVIDENCE SUBCOMMITTEE MEMBERS:

7.

No recommendation. No evidence changes are proposed. The

subcommittee has no j urisdiction respecting Ecivil

procedure] changes.
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Will there be lawyers who will not recognize the

availability of the j udicial notice sa'lution, as readily. as the

availability of the express language of 18.0317

.
6.

7. EVIDENCE SUBCOMMITTEE RECOMrnENDATION:

"fhe subcommittee makes no'recommendation.

00026
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January 13, 1989

Members of Standing Subcommittee on Rules of Evidence, Supreme

Court Advisory Committee: Ms. Elaine Carlson, Mr. Franklin

Jones, Jr., Mr. Gilbert I. Lowe, Mr. Steve McConnico, Mr. John M.

O’ Quinn, Hon. Jack Pope, Mr. Tom L. Ragland, Mr. Harry M.

Reasoner, Mr. Anthony J. Sadberry.

Harry Tindall has recommended some changes in the Texas

Rules of Civil Evidence. These are set out below.

Would you please vote for or against his proposals numbered

1,2, and the evidence aspect of 3.

The procedural part of proposal number 3 should be sent by

him to the appropriate subcommittee. The same goes for proposal

number 4.

Further, please add any arguments for or against 1, 2

Should your additions indicate the need, I will.submit

proposals to you for reconsideration. Based on your vote,

Committee.

and 3.

these

I will

to the Advisory

ey4e11 H. Blakely, Chairma

cc: Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Mr. Harry Tindall
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December 19, 1988

BOARD CE0.TIFIED-TEXASEOA0.D

OF LEGAL SPEC IAL I ZATION

Newell Blakely

University of Houston Law Center

4600 Calhoun

Houston, Texas 77204-6371

Re: Proposals for amending Texas Rules of Civil Evidence and
related rules

Dear Newell:

I am writing to make the following suggestions as amendments to
the Texas Rules of Civil Evidence:

(1) I propose that Rule 705 be restored to its former version.

It has become a much-abused practice for a party to call an expert

witness and then to ask the expert witness on direct examination

what facts or data they relied upon in forming their opinion. The

expert is then given full opportunity to disclose to the jury on

direct examination much hearsay which would otherwise be kept from

the jury. I do not think this was the intended purpose of the

current rule, and completely reverses the approach by the Federal

Rules of Evidence and, from my research, is an.approach taken in

no other jurisdiction in the United States. I have read the

commentary as contained in the University of Houston Law Review.

The State Bar Evidence Committee’s comment was that "creative"

objections have been raised as to whether the basis of the expert

opinion could be disclosed on direct examination. Frankly, I don’t

think its very creative under the former rule in that while the

expert can disclose the sources of his information, he was not

allowed to testify at length as to all of the hearsay data relied

upon. The rule is further made confusing by the statement in

Birchfield v. Texarkana Hosnital, 747 S.W.2d 361 (Tex. 1987),

wherein Justice Wallace said:

"Ordinarily an expert witness should not be permitted to

recound a hearsay conversation with a third person, even if

that conversation forms part of the basis of his opinion.

Tex.R.Evid. 801, 802."-

(2) I propose that Rule 902, Texas Rules of Civil Evidence, be

amended by adding a new Subsection (12) to incorporate Section

I 00029
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18.001, Civil Practice and Remedies Code. Texas Rules of Civil

Evidence, Rule 902(12) would read as follows:

Affidavit Concerning Cost and Necessity of Services

(a) Except to an action on a sworn account, an

affidavit that the amount a person charged for a

service was reasonable at the time and place that

the service was provided and that the service was

necessary is sufficient evidence to support a

finding of fact by judge or jury that the amount

charged was reasonable and that the service was

necessary.

I

I

I
(b) The affidavit must:

(1) be taken before an officer with

authority to administer oaths; U
(2) be made by:

(A) the person who provided the

service; or

(B) the person in charge of records

showing the service provided and

charge made; and

(3) include an itemized statement of the

service and charge.

(c) The party offer�ing the affidavit in

evidence or the party’s attorney must file the

affidavit with the clerk of the court and serve a

copy of the affidavit on each other party to the

case at least 30 days before the day on which

evidence is first presented at the trial of the

case.

(d) A party intending to controvert a claim

reflected by the affidavit-. must file a

counteraffidavit with the clerk of the court and

serve a copy of the.-counteraffidavit on each other

party or the party’s attorney of record:

(1) not later than:

(A) 30= , days after the day he

receives a copy of the

affidavit; and

(B) at least 14 days before the day

I

I
I

I
I

I
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on which evidence is first

presented at the trial of the

case; or

(2) with leave of the court, at any time

before the commencement of evidence

at trial.

(e) The counteraffidavit must give reasonable

notice of the basis on which the party filing

it intends at trial to controvert the claim

reflected by the initial affidavit and must be

taken before a person authorized to administer
oaths. The counteraffidavit must be made by a

person who is qualified, by knowledge, skill,

experience, training, education, or other

expertise, to testify in contravention of all

or part of any of the matters contained in the

initial affidavit.

(f) A form for the affidavit of such person as
shall make such affidavit as is permitted. in

paragraph (a) shall be sufficient if it follows this

form, although this form shall not be exclusive and

an affidavit which substantially complies with the

provisions of this rule:

AFFIDAVIT

Before me, the undersigned authority,

personally appeared , who, being
by me duly sworn, deposed as follows:

"My name is I am over the
age of 18 years, of sound mind, capable of making

this affidavit, and personally acquair.ted.with the

facts herein stated:

1

I

"I am the custodian of records of

Attached hereto is/are

page(s) of records from

These said pages of records are an itemized

statement of the services and charges as shown on

the record and are kept by in the

regular course of business and it was the regular

course of business of - for an employee or
representative of , with knowledge of

the act, event, condition, opinion, or diagnosis
recorded to make the record or to transmit

information thereof to be included in such record;

00031
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and the record was made at or near the time of the

act, event, condition, opinion or diagnosis recorded

or reasonably soon thereafter. The records attached

hereto are the originals or exact duplicates of the

originals, and are incorporated herein."

"The charge for the service provided was

reasonable at the time and place that the service

was provided, and the service provided was

necessary."

Affiant

STATE OF TEXAS

COUNTY OF

SIGNED under oath before me on , 19_ .

Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

The proposal is a literal adoption of the statutes with minor

grammatical changes. The form affidavit has been added and is

patterned after Rule 902(10).

(3) I propose amending Rule 183, Texas Rules of Civil Procedure,

to be the same.as Rule 43f, Federal Rules of Civil Procedure, which

reads as follows:

"The Court may appoint an interpreter of its

own selection and may fix the interpreter’s

reasonable compensation. The compensation shall be

paid out of funds provided by law or by one or more

of the parties as the court may direct, and may be

taxed ultimately as costs, in the discretion of the

court."

The present rule speaks of summoning interpreters and punishing

them, which, of course, is never done in real practice. A comment
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(4) I propose we repeal Rules 184 and 184a with a comment at the
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end of each repealed rule stating Rule 184 has been added to Texas

Rules of Civil Evidence, Rule 202; and Rule 184a has been added to

Texas Rules of Civil Evidence, Rule 203. There is no point in

having these rules duplicated, even though they may be quasi-

procedural. That logic-could apply to numerous rules of evidence.

(5) Finally, I solicit your opinions regarding the relevance of

Section 18.031, Civil Practice and Remedies Code. Is this needed?

I look forward to receiving your comments with respect to the

above.

Sincerely,

Harry L. Tindall

/ms

cc: Luther Soules

00033
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"The present rule speaks of summoning interpreters and punishing

them, which, of course, is never done in real practice. A

comment would also be added to Rule 604, Texas Rules of Civil

Evidence, cross-referencing Rule 183."

H.T. PROPOSAL #4. (Calls for repeal of Rules 184 and 184a of

Texas Rules of Civil Procedure)

For proposal. "I propose we repeal Rules 184 and 184a with a

comment at the end of each repealed rule stating Rule 184 has

been added to Texas Rules of Civil Evidence, Rule 202; and Rule

184a has been added to Texas Rules of Civil Evidence, Rule 203.

There is no point in having these rules duplicated, even though

they may be quasi-procedural. That logic could apply to numerous

rules of evidence."

H.T. PROPOSAL #5.

"Finally, I solicit your opinions regarding the relevance of

Section 18.031, Civil Practice and Remedies Code. Is this

needed? I look forward to receiving your comments with respect

to the above."

N.B.: 18.031. Unless the interest rate of another state or

country is alleged and proved, the rate is presumed to be the

same as that established by law in this state and interest at

that rate may be recovered without allegation or proof. .

Invitation to comment. One senses that Harry may have in mind

Evidence Rules 202 and 203 and the common law practice

background, together as satisfying any evidence needs in this

area. See in this connection Linda Addison’s note (copy attached

hereto), January 1989 Texas Bar Journal 74.



202.1

1.

2.

3.

4.

5.

6.

7. Id.

8. Id.

9.

00035
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1.

p

Rule 604. An interpreter is sualect to the provisions of

these rules relating to qualification as an expert and the

administration of an oath or affirmation that he will make a true

t rans i at i on.

Note: A condition precedent to the addition of this comment

is the amendment of Rule 263, Texas Rules of Civil

1’=’rc+cedure. See paragraph 4 below.

4.

"7 propose amending Rule 163, Texas Rules of Civil

Procedure, to be the same as Rule 43f, Federal Rules of Civil

Procedure, which reads as followss

The Court may appoint an interpreter of its own selection

and may fix the interpreter$s reasonable compensation. The

c6mpensation shall be paid out of funds provided by law or by one

or more of the parties as the court may direct, and may be taxed

ultimately as costs, in the discretion of the court."

00036
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6.

CAVEAT: Lthe evidence subcommittee did not consider the

proposed change in rule 183, texas rules of civil procedure,
that proposal being beyond it's Jurisdictian.]



January 13, 1989

Members of Standing_ Subcommittee on Rules of Evidence, Supreme

Court Advisory Committee: Ms. Elaine Carlson, Mr. Franklin

Jones, Jr., Mr. Gilbert I. Lowe, Mr. Steve McConnico, Mr. John M.

O' Quinn, Hon. Jack Pope, Mr. Tom L. Ragland, Mr. Harry M.

Reasoner, Mr. Anthony J. Sadberry.

Harry Tindall has recommended some changes in the Texas

Rules of Civil Evidence. These are set out below.

Would you please vote for or against his proposals numbered

1,2, and the evidence aspect of 3.

The procedural part of proposal number 3 should be sent by

him to the appropriate subcommittee. The same goes for proposal

number 4.

Further, please add any arguments for or against 1, 2 and 3.

Should your additions indicate the need, I wi 11 submit these

proposals to you for reconsideration. Based’on your vote, I will

prepare the subcommittee’s recommejyd,3Vt i on to the Advisory

ell H. lilaKely, Lnairma

cc: Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Mr. Harry Tindall
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BOA0.D CE0.TIFIED- TEXASBOARD

OFLECGLSPECIALIZATION

Newell Blakely

University of Houston Law Center

4600 Calhoun

Houston, Texas 77204-6371

Re: Proposals for amending Texas Rules of Civil Evidence and
related rules

Dear Newell:

I am writing to make the following suggestions as amendments to
the Texas Rules of Civil Evidence:

(1) I propose that Rule 705 be restored to its former version.

It has.become a much-abused practice for a party to call an expert

witness and then to ask the expert witness on direct examination

what facts or data they relied upon in forming their opinion. The

expert is then given full opportunity to disclose to the jury on

direct examination much hearsay which would otherwise be kept from
the jury. I do not think this was the intended purpose of the

current rule, and completely reverses the approach by the Federal

Rules of Evidence and, from my research, is an approach taken in

no other jurisdiction in the United States. I have read the

commentary as contained in the University of Houston Law Review.

The State Bar Evidence Committee’s comment was that "creative"

objections have been raised as to whether the basis of the expert

opinion could be disclosed on direct examination. Frankly, I don’t

think its very creative under the former rule in that while the

expert can disclose the sources of his information, he was not

allowed to testify at length as to all of the hearsay data relied
upon. The rule is further made confusing by the statement in

Birchfield v. Texarkana Hospital, 747 S.W.2d 361 (Tex. 1987),

wherein Justice Wallace said:

"Ordinarily an expert witness should not be permitted to

recound a hearsay conversation with a third person, even if

that conversation forms part of the basis of his opinion.
Tex.R.Evid. 801, 802."-

(2) I propose that Rule 902, Texas Rules of Civil Evidence, be

amended by adding u new Subsection (12) to incorporate Section
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18.001, Civil Practice and Remedies Code. Texas Rules of Civil

Evidence, Rule 902(12) would read as follows:

Affidavit Concerning Cost and Necessity of Services

(a) Except to an action on a sworn account, an

affidavit that the amount a person charged for a

service was reasonable at the time and place that

the service was provided and that the service was

necessary is sufficient evidence to support a

finding of fact by judge or jury that the amount

charged was reasonable and that the service was
necessary.

(b) The affidavit must:

(1) be taken before an officer with

authority to administer oaths;

(2) be made by:

(A) the person who provided the

service; or

(B) the person in charge of records

showing the service provided and

charge made; and

I
I
I
I
I
I
I
I

(3) include an itemized statement of the

service and charge.

(c) The party offering the affidavit in

evidence or the party’s attorney must file the

affidavit with the clerk of the court and serve a

copy of the affidavit on each other party to the

case at least 30 days before the day on which

evidence is first presented at the trial of the

case.

(d) A party intending to controvert a claim

reflected by the affidavit, must file a

counteraffidavit with the clerk of the court and

serve a copy of the-counteraffidavit on each other

party or the party’s attorney of record:

(1) not later than:

(A) 30’ days after the day he

receives a copy of the

affidavit; and

(B) at least 14 days before the day

00040
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on which evidence is first

presented at the trial of the

case; or

(2) with leave of the court, at any time

before the commencement of evidence

at trial.

(e) The counteraffidavit must give reasonable

notice of the basis on which the party filing

it intends at trial to controvert the claim

reflected by the initial affidavit and must be

taken before a person authorized to administer

oaths. The counteraffidavit must be made by a

person who is qualified, by knowledge, skill,

experience, training, education, or other

expertise, to testify in contravention of all

or part of any of the matters contained in the

initial affidavit.

(f) A form for the affidavit of such person as
shall make such affidavit as is permitted in

paragraph (a) shall be sufficient if it follows this

form, although this form shall not be exclusive and

an affidavit which substantially complies with the

provisions of this rule:

AFFIDAVIT

Before me, the undersigned authority,

personally appeared , who, being

by me duly sworn, deposed as follows:

"My name is I am over the

age of 18 years, of sound mind, capable of making

this affidavit, and personally acquair.ted.with the

facts herein stated:

4

nI am the custodian of records of
Attached hereto is/are

page(s) of records from

These said pages of records are an itemized

statement of the services and charges as shown on

the record and are kept by in the

regular course of business and it was the regular

course of business of - for an employee or

representative of , with knowledge of

the act, event, condition, opinion, or diagnosis

recorded to make the record or to transmit

information thereof to be included in such record;

I
I
I
I
I

1

I

I
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I

and the record was made at or near the time of the

act, event, condition, opinion or diagnosis recorded

or reasonably soon thereafter. The records attached

hereto are the originals or exact duplicates of the

originals, and are incorporated herein."

"The charge for the service provided was

reasonable at the time and place that the service
was provided, and the service provided was
necessary."

STATE OF TEXAS

COUNTY OF

SIGNED under oath before me on , 19_ .

Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

The proposal is a literal adoption of the statutes with minor

grammatical changes. The form affidavit has been added and is

patterned after Rule 902(10).

(3) I propose amending Rule 183, Texas Rules of Civil Procedure,

to be the same as Rule 43f, Federal Rules of Civil Procedure, which
reads as follows:

"The Court may appoint an interpreter of its

own selection and may fix the interpreter’s

reasonable compensation. The compensation shall be

paid out of funds provided by law or by one or more

of the parties as the court may direct, and may be

taxed ultimately as costs, in the discretion of the

court."

The present rule speaks of summoning interpreters and punishing

them, which, of course, is never done in real practice. A comment
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would also be added to Rule 604, Texas Rules of Civil Evidence,

cross-referencing Rule 183.

(4) I propose we repeal Rules 184 and 184a with a comment at the

Newell Blakely

Page 5
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end of each repealed rule stating Rule 184 has been added to Texas

Rules of Civil Evidence, Rule 202; and Rule 184a has been added to

Texas Rules of Civil Evidence, Rule 203. There is no point in

having these rules duplicated, even though they may be quasi-

procedural. That logic could apply to numerous rules of evidence.

(5) Finally, I solicit your opinions regarding the relevance of

Section 18.031, Civil,Practice and Remedies Code. Is this needed?

I look forward to receiving your comments with respect to the

above.

Sincerely,

Harry L. Tindall

/ms

cc: Luther Soules
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SIGNED under oath before me on , 19

Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

For proposal. "I propose that Rule 902, Texas Rules of Civil

Evidence, be amended by adding a new subsection (12) to

incorporate Section 18.001, Civil Practice and Remedies Code.

The proposal is a literal adoption of the statutes with minor

grammatical changes. The form affidavit has been added and is

patterned after Rule 902(10)."

Against proposal. The rule would provide that the affidavit is

sufficient to support a finding of.fact. The rules of evidence

deal with admissibility and not with sufficiency. To breach that

line would certainly open floodgates. The progenitor of section

18.001 was article 3737h, and proposals for putting 3737h into

the evidence rules have been rejected by both the Supreme Court

Advisory Committee and the State Bar Committee on Administration

of the Rules of Evidence. The line should be held barring

sufficiency matters from the evidence rules.

H.T. PROPOSAL #3

Rule 604. An interpreter is subject to the provisions of these

rules relating to qualification as an expert an-d the

administration of an oath or affirmation that he will make a true

translation.

Comment: See Rule 183, Texas Rules of Civil Procedure,

respecting appointment of interpreters.

For proposal. "I propose amending Rule 183, Texas Rules of Civil

Procedure, to be the _s-ame as Rule 43f, Federal Rules of Civil

Procedure, which reads as follows:

"The Court may appoint an interpreter of its own

selection and may fi,.x the interpreter’s reasonable

compensation. The compensation shall be paid out of funds

provided by law or by one or more of the parties as the

court may-direct, and may be taxed ultimately as costs, in

the discretion of the court."



"The present rule speaks of summoning interpreters and punishing

them, which, of course, is never done in real practice. A

comment would also be added to Rule 604, Texas Rules’of Civil

Evidence, cross-referencirig Rule 183."

H.T. PROPOSAL #4. (Calls for repeal of Rules 184 and 184a of

Texas Rules of Civil Procedure)

For proposal. "I propose we repeal Rules 184 and 184a with a

comment at the end of each repealed rule stating Rule 184 has

been added to Texas Rules of Civil Evidence, Rule 202; and Rule

184a has been added to Texas Rules of Civil Evidence, Rule 203.

There is no point in having these rules duplicated, even though

they may be quasi-procedural. That logic could apply to numerous

rules of evidence."

H.T. PROPOSAL #5.

"Finally, I solicit your opinions regarding the relevance of

Section 18.031, Civil Practice and Remedies Code. Is this

needed? I look forward to receiving your comments with respect

to the above."

18.031.

Invita.tion to comment. One senses that Harry may have in mind

Evidence Rules 202 and 203 and the common law practice

background, together as satisfying any evidence needs in this

a.rea. See in this connection Linda Addison’s note (copy attached

hereto), January 1989 Texas Bar Journal 74.

I

I
I
I
I
I
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1.

At the request of a party the court shall or-der witnesses

excluded sO that they cannot her the testimony of other

witnesses, and it may make the order of its own motion. lhis

rule does not authorize exclusion of (1) a party who is a natural

person or the spouse of such natural person, or (2) an officer or

employee of a party which is not a natural person designated as

its representative by its attorney, or, (3) a person whose

presence is shown by a party to be essential to the presentation

of his cause.

2.

Rule 614. EXCLUSION UF WITNESSES..

At the request of a party the court shall order witnesses

excluded so that they cannot hear the testimony of other

witnesses, and it may make the order of its own motion. This

rule does not authorize exclusion of (1) a party who is a natural

person or the spouse of such natural person, or (2) an officer or

employee of a party which is not a natural person designated as

its representative by its attorney, or (3) a person whose

presence is shown by a party to be essential to the presentation

of his or her cause. This rule may be made applicable to the

(2) by order of the court on its own motion, or on motion of a

party, after notice toall parties and hearing_

Stubblefield, Brister & Schoolcraft

00046



4.

"The second situation which I have encountered on more than

one occasion, is the takinq of oral depositions in which other

non-party witnesses are in attendance. Of course, the rule in a

Court hearinq allows tne witnesses to be excluded. "The Rule"

(Rule 614 of the Rules of Civil Evidence), in which the "Court"

shall Order witnesses excluded so that they cannot hear the

test imon_y of other witnesses. However, there is no rule to

provide dirertion in this situation. On the other hand, the non-

party witnesses can read the deposition after it is transcribed.

Should "the Rules" be made applicable to oral depositions to

exclude non-party witnesses?"

5.

Court has inherent power to order this on request. Further,

as proposed does not "seal" the deposition. Accordinqly, its

effectiveness is questionable.

6.

Ragland: Delete "oral" so rule would apply to depositions

on written Questions, Rule 208, T. k. C.P.

Sadberry: Some form of additional protection (such as

sealing the original, protective order against disclosure as in

trade secrets situations, etc.) may be necessary; however, that

could easilv be incorporated in the court order if necessary.

7.

For the amendment, 4-2. 3 members abstaining.



SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

May 17, 1989

Professor Newell Blakely

University of Houston Law Center

4800 Calhoun Road

Houston, Texas 77004

WAYNE I. FAGAN

AS5OCIATED COUNSEL

Re: Proposed Change to Rule 614, Texas Rules of Civil

Evidence

Dear Professor Blakely:

Enclosed herewith please find a copy of a letter sent to me

by Justice Nathan L. Hecht regarding proposed changes to Rule
614. Please be prepared to report on this matter at our next

SCAC meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to.the business

of the Advisory Committee.

LHSIII/hjh

Enclosure

cc: Honorable Stanley Pemberton

00046I
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May 15, 1989

I
I

Luther H. Soules III, Esq.

Soules & Wallace

Republic of Texas Plaza, 19th Floor

175 East Houston Street

San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Committee’s next agenda the

following issues which have arisen recently during conferences of

the Supreme Court:

1.

2. Regarding TRCP 330: Should there be general

rules for multi-district litigation generally? Should

there be rules prescribing some sort of comity for

litigation pending in federal courts and courts of other

states?

2. Regarding TRAP 4-5: Should the filing period

be extended when the last day falls on a day which the

court of appeals observes as a holiday even though it is

not a Saturday, Sunday, or legal holiday?

3. Regarding TRAP 84 and 182(b): Should an appel-

late court be authorized to assess damages for a frivo-

lous appeal against counsel in addition to a party?

4. Regarding TRAP 90(a): Should the courts of

appeals be required to address the factual sufficiency

of the evidence whenever the issue is raised, unless the

court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130(a): What is the effect of

filing an application for writ of error before a motion

for rehearing is filed ^^nd ruled upon by the court of

I
I
I
I
I
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Luther H. Soules III, Esq.

May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of

the case immediately upon the filing of an application

for writ of error, or may the appellate court rule on a

later-filed motion for rehearing, even if the ruling

involves a material change in.the court’s opinion or

judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee

considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass'n, 121 F.R.D. 284 (July 14, 1988),

and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda the issues raised in the

enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.

00050
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1.

TELEFAX

February 3, 1989

Professor Newell Blakely

University of Houston Law Center

4800 Calhoun Road

Houston, Texas 77004

Re: Proposed Change to Rule 614, Texas Rules of Civil

Evidence

Dear Professor Blakely:

Enclosed herewith please find a copy of a letter sent to me

by James L. Brister regarding proposed changes to Rule 169.

Please be prepared to report on this matter at our next SCAC

meeting. I will include the matter on our next agenda.

As always, thank you for your keen attent3on to the business
of the Advisory Committee.

I
I
I
1

I
I
I
I

I
I
I

I

LHSIII/hjh

Enclosure

cc: Justice Nathan Hecht

Mr. James L. Brister

Honorable Stanley Pemberton

I
I

I
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February 1, 1989

Mr. Luther H. Soules III

Attorney at Law

175 E. Houston Street

Republ4c, of Texas Plaza

Tenth F^oor

San Antonio, Texas 78205

Re: Proposed changes in rules

As I was in attendance of your presentation on the current

rules during the seminar at San Antonio, I noted your suggestion

regarding notification of potential problems to you for your

advisory committee to investigate and remedy, if possible.

Recently I have had two (2) separate situations in which the

rules do not seem to cover.

The first is that of the filing or non-filing of responses

to discovery. As you know, the current discovery rules require

that Interrogatories and Request for Production not be filed with

the District Clerk, whereas the Request for Admissions and

responses thereto, under.Rule 169,7_"7r-equire that they shall "be

filed promptly in the Clerk’s office." However, I have

experienced the situation where the party requesting discovery

has included the Interrogatories, Production Request, and
Admission Request, in the same document. Of course, by answering

them in the same document, you have thus created the situation

that, on the one hand, the rules will not allow the filing of the

discovery request and responses, and on the other hand, the

discovery rules require filing of the discovery request. It
would seem that a solution to this problem would be to amend Rule

169 to say that Request for Admissions and responses thereto must

be submitted separately for response and cannot be included in

other discovery requests. .

The second situation which I have encountered on more than

one occasion, is the taking-of oral depositions in which other

non-party witnesses are in attendance. Of course, the rule in a

Court hearing allows the witnesses to be excluded. "The Rule"

(Rule 614 of the Rules of Civil Evidence), in which the "Court"
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Mr. Luther H. Soules

February 1, 1989

Page 2

shall order witnesses excluded so that they cannot hear the

testimony of other witnesses. However, there is no rule to

provide direction in this situation. On the other hand, the non-

party witnesses can read the deposition after it is transcribed.

Should "the Rules" be made applicable to oral depositions to

exclude non-party witnesses?

I am very interested in assisting the Bar and Bench in

improving the Rules of Civil Procedure. Please advise how I

might participate with your Advisory Group as a member.

Thank you very much for your help in this matter.

Sincerely,

JLB/lkm

AMES L. BRISTER

I
I
I
I
I

I
I
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I
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Rule 703. Bases of Opinion Testimony _

' The facts or data in the particular case upon which an

expert bases an ^ii$ opinion or inference may be those perceived by

I
I
I
I
I
I
I
I
I
I
I
I

in forming opinions or inferences upon the subject, the facts or

data need not be admissible in evidence.

Comment: This amendment conforms this rule of evidence with

the rules of discovery in utilizing the word "reviewed."
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April 12, 1989

Mr. Steve McConnico

Scott, Douglass & Keeton

12th Floor, First City Bank Building

Austin, Texas 78701-2494

Re: Proposed Change

Dear Steve:

TELEFAX

to Texas Rule of Civil Procedure 703

Enclosed herewith please a redlined version of Rule 703.

Please be prepared to report on this matter at our next SCAC

meeting. I will include the matter on our next agenda.

As always, thank you for your keen

of the Advisory Committee.

LHSIII/hjh

Enclosure

cc: Honorable Nathan Hecht

attention to the business

1
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SCAC SUBSCOMMITTEE RECOMMENDATION

705.

The expert may testify in terms of oplnion or inference and

give his reasons therefor without prior disclosure of the

underlying facts or data, unless the court requires other^wise.

The expert may in any event disclose on direct examination, or be

reouired to disclose on cross-examination, the underlying facts

or data.

2.

RULE 705. Disclosure of Facts Or Data Underlying Expert

Opinion. The expert may testify in terms of opinion or inference

and give his reasons therefor without prior disclosure of the

underlying facts or data, unless the court requires otherwise.

..The expert may in any event Cd^sc^ose-o»-dircet-examir^ation;-or]

be required to disclose Lorr-eroas--examsnatior^,-] the underlying

facts or data on cross-examination.

3.

4. NRIE.F STATEMENT OF REASONS FUR REQUESTED CHANGES AND

ADVANTAGES TO BE SERVED BY PROPOSED NEW FiULE :

"I propose that Rule 705 be restored to its former version.

It has become a much=abused practice for a party to call an

expert witness and.then to ask the expert witness on direct

examination what facts or data they relied upon in forming their

opinion. The expert is then given full opportunity to disclose

tot he jury on direct examination much hearsay which would

otherwise be kept from the jury. I do not think this was the

intended purpose of the current rule, and completely reverses the
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January 13, 1989

Members of Standing Subcommittee- on Rules of Evidence, Supreme

Court Advisory Committee: Ms. Elaine Carlson, Mr. Franklin

Jones, Jr., Mr. Gilbert I. Lowe, Mr. Steve McConnico, Mr. John M.

O’Quinn, Hon. Jack Pope, Mr. Tom L. Ragland, Mr. Harry M.

Reasoner, Mr. Anthony J. Sadberry.

Harry Tindall has recommended some changes in the Texas

Rules of Civil Evidence. These are set out below.

Would you please vote for or against his proposals numbered

1,2, and the evidence aspect of 3.

The procedural part of proposal number 3 should be sent by

him to the appropriate subcommittee. The same goes for proposal

number 4.

Further, please add any arguments for or against 1, 2

Should your additions indicate . the need, I wi 11 submit

proposals to you for reconsideration. Based on your vote,

prepare the subcommittee's recommezy tion

Committee.

ey4e11 H. Blakely, Chairma

and 3.

these

I will

to the Advisory

EVidence Subcommittee

cc: Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Mr. Harry Tindall
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December 19, 1988

Newell Blakely

University of Houston Law Center

4600 Calhoun

Houston, Texas 77204-6371

BOA0.D CERTIFIED�TEXASBOARD

OF LECAL SPECIALIZATION

Re: Proposals for amending Texas Rules of Civil Evidence and

related rules

Dear Newell:

I am writing to make the following suggestions as amendments to
the Texas Rules of Civil Evidence:

(1) I propose that Rule 705 be restored to its former version.

It has become a much-abused practice for a party to call an expert

witness and then to ask the expert witness on direct examination

what facts or data they relied upon in forming their opinion. The

expert is then given full opportunity to disclose to the jury on

direct examination much hearsay which would otherwise be kept from

the jury. I do not think this was the intended purpose of the

current rule, and completely reverses the approach by the Federal

Rules of Evidence and, from my research, is an approach taken in

no other jurisdiction in the United States. I have read the

commentary as contained in the University of Houston Law Review.

The State Bar Evidence Committee’s comment was that "creative"

objections have been raised as to whether the basis of the expert

opinion could be disclosed on direct examination. Frankly, I don’t

think its very creative under the former rule in that while the

expert can disclose the sources of his information, he was not

allowed to testify at length as to all of the hearsay data relied

upon. The rule.is further made confusing by the statement in

Birchfield v. Texarkana Hospital, 747 S.W.2d 361 (Tex. 1987),

wherein Justice Wallace said:

"Ordinarily an expert witness should not be permitted to

recound a hearsay conversation with a third person, even if

that conversation forms part ofthe basis of his opinion.

Tex.R.Evid. 801, 802." - .

I
I
I
I

(2) I propose that Rule 902, Texas Rules of Civil Evidence, be

amended by adding a new Subsection (12) to incorporate Section
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18.001, Civil Practice and Remedies Code. Texas Rules of Civil

Evidence, Rule 902(12) would read as follows:

Affidavit Concerning Cost and Necessity of Services

(a) Except to an action on a sworn account, an

affidavit that the amount a person charged for a

service was reasonable at the time and place that

the service was provided and that the service was

necessary is sufficient evidence to support a

finding of fact by judge or jury that the amount

charged was reasonable and that the service was

necessary.

(b) The affidavit must:

(1) be taken before an officer with

authority to administer oaths;

(2) be made by:

(A) the person who provided the

service; or

(B) the person in charge of records

showing the service provided and

charge made; and

(3) include an itemized statement of the

service and charge.

(c) The party offering the affidavit in

evidence or the party’s attorney must file the

affidavit with the clerk of the court and serve a

copy of the affidavit on each other party to the

case at least 30 days before the day on which

evidence is first presented at the trial of the

case.

(d) A party intending to controvert a claim

reflected by the affidavit , must file a

counteraffidavit with the clerk of the court and

serve a copy of the counteraffidavit on each other

party or the party’s attorney of record:

(1) not later than:

(A) 30-^ days after the day he

receives a copy of the

affidavit; and

(B) at least 14 days before the day
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on which evidence is first

presented at the trial of the

case; or

(2) with leave of the court, at any time

before the commencement of evidence

at trial.

(e) The counteraffidavit must give reasonable

notice of the basis on which the party filing

it intends at trial to controvert the claim

reflected by the initial affidavit and must be

taken before a person authorized to administer

oaths. The counteraffidavit must be made by a

person who is qualified, by knowledge, skill;

experience, training, education, or other

expertise, to testify in contravention of all

or part of any of the matters contained in the

initial affidavit.

(f) A form for the affidavit of such person as

shall make such affidavit as’ is permitted in

paragraph (a) shall be sufficient if it follows this

form, although this form shall not be exclusive and

an affidavit which substantially complies with the

provisions of this rule:

AFFIDAVIT

Before me, the undersigned authority,

personally appeared , who, being

by me duly sworn, deposed as follows:

"My name is . I am over the

age of 18 years, of sound mind, capable of making

this affidavit, and personally acquainted with the

facts herein stated:

"I am the custodian of records of

Attached hereto is/are

page(s) of records from

These said pages of records are an itemized

statement of the services and charges as shown on

the record and are kept by in the

regular course of business. and it was the regular

course of business of - for an employee or

representative of , with knowledge of

the act, event, condition, opinion, or diagnosis

recorded to make the record or to transmit

information thereof to be included in such record;
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and the record was made at or near the time of the

act, event, condition, opinion or diagnosis recorded

or reasonably soon thereafter. The records attached

hereto are the originals or exact duplicates of the

originals, and are incorporated herein."

"The charge for the service provided was

reasonable at the time and place that the service

was provided, and the service provided was
necessary."

STATE OF TEXAS

COUNTY OF

The proposal is a literal adoption of the statutes with minor

grammatical changes. The form affidavit has been added and is

patterned after Rule 902(10).

Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

(3) I propose amending Rule 183, Texas Rules of Civil Procedure,

to be the same as Rule 43f, Federal Rules of Civil Procedure, which

reads as follows:

"The Court may appoint an interpreter of its
own selection and may fix the interpreter’s

reasonable compensation. The compensation shall be

paid out of funds provided by law or by one or more

of the parties as the court may direct, and may be

taxed ultimately as costs, in the discretion of the

court.

SIGNED under oath before me on , 19_

o

The present rule speaks of summoning interpreters and punishing

them,.which, of course, is never done in real practice. A comment
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would also be added to Rule 604, Texas Rules of Civil Evidence,

cross-referencing Rule 183.

(4) I propose we repeal Rules 184 and 184a with a comment at the

Newell Blakely

Page 5

December 19, 1988

end of each repealed rule stating Rule 184 has been added to Texas

Rules of Civil Evidence, Rule 202; and Rule 184a has been added to

Texas Rules of Civil Evidence, Rule 203. There is no point in

having these rules duplicated, even though they may be quasi-

procedural. That logic could apply to numerous rules of evidence.

(5) Finally, I solicit your opinions regarding the relevance of

Section 18.031, Civil Practice and Remedies Code. Is this needed?

I look forward to receiving your comments with respect to the

above.

Sincerely,

Harry L. Tindall

/ms

cc: Luther Soules

1

I
I
I
I
I
I
I
I
I

I
I
I

I
I
I
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HARRY TINDALL’s PROPOSALS FOR CHANGES IN THE TEXAS RULES OF CIVIL

EVIDENCE

H.T. PROPOSAL #1.

Rule 705. Disclosure Of Facts Or Data Underlying Expert Opinion.

The expert may testify in terms of opinion�or inference and give

his reasons therefor without prior disclosure of the underlying

facts or data, unless the court requires otherwise. The expert

may in any event Ec}i-s-el-o-sc--arr-cii-re-ct--exartn’rira�t-’racr,--Qri be required

to disclose E-aIr-creas-exam’rnat’ren;1 the underlying facts or data

on cross-examination.

For proposal. "I propose that Rule 705 be restored to its former

version. I t has become a much-abused practice for a party to

call an expert witness and then to ask the expert witness on

direct examination what facts or data they relied upon in forming

their opinion. The expert is then given full opportunity to.

disclose to the jury on direct examination much hearsay which

would otherwise be kept from the jury. I do not think this was

the intended purpose of the current rule, and completely reverses

the approach by the Federal Rules of Evidence and, from my

research, is an approach taken in no other jurisdiction in the

United States. I have read the commentary as contained in the

University of Houston Law Review. The State Bar Evidence

Committee’s comment was that "creative" objections have been

raised as to whether the basis of the expert opinion could be

disclosed on direct examination. Frankly, I don’t think its very

creative under the former rule in that while the expert can

disclose the sources of his information, he was not allowed to

testify at length as to all of the hearsay data relied upon. The

rule is further made confusing by the statement in Birchfield v.

Texarkana Hospital, 747 S.W.2d 361 (Tex. 1987), wherein Justice

Wallace said:

"Ordinarily an expert witness should not be permitted

to recount a hearsay conversation with a third person, even

if that conversation forms part of the basis of his opinion.

Tex. R.Evid. 801, 802." if

Against proposal. The jury must evaluate the expert’s opinion.

Its value is tied to its foundation. The more soundly grounded

the opinion the more apt it is to persuade the jury. The calling

party should be allowed to bring out the soundness of the

foundation. The foundation facts or data need not be admissible

if they are of the type reasonably relied upon by experts in that

field. Rule 703 so states. Through discovery opponent knows

what to expect from the expert. He can timely object to facts or

data not meeting 703 requirements. If the foundation is

altogether too weak, opponent can invoke 702, which requires that

the.opinion assist the jury, and thus keep out not only the facts

of data, but the opinion as well.

See in this connection the GOODE, WELOBORN, SHARLOT analysis
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attached at the back.

H.T. PROPOSAL #2.

(a) Except to an action on a sworn account, and affidavit

that the amount a person charged for a service was reasonable at

service was necessary is sufficient evidence to support a finding

of fact by judge or jury that the amount charged was reasonable

and that the service was necessary.

(b) The affidavit must:

(1) be taken before an officer with authority to

administer oaths;

(2) be made by:

(A) the person who provided the service; or

(B) the person in charge of records showing the

service provided and.charge made; and

(c) The party offering the affidavit in evidence or the

party’s attorney must file the affidavit with the clerk of the

court and serve a copy of the affidavit on each other party to

the case at least 30 days before the day on which evidence is

first presented at the trial of the case.

(d) A party intending to controvert -a claim reflected by

the affidavit must file a counteraffidavit with the clerk of the

court and serve a copy of the counteraffidavit on each other

party or the party’s attorney of record:

(1) not later than:

I

I
I

I
I

I
I
I
I
I
I

(A) 30 days after the day he receives a copy of

the affidavit; and

(2) with leave.of the court, at any time before the

commencement of evidence at trial. ’

(e) The counteraffidavit must give reasonable notice of the

basis on which the party filing it intends at trial to controvert

the claim reflected by the initial affidavit and must be take’n

before a person authorized to administer oaths. The

00U6?
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1. See § 703.3 supra.

2.

§ 15.02.

4.
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I SCAC SUBCOMMITTEE RECOMMENDATION

�

D’_

I

(b) Unless a controvertinq affidavit is filed as provided

by this section, an affidavit that the amount a person

charged for a service was reasonable at the time and

place that the service was provided and that the_,

service was necessary is sufficient evidence to support

a finding of fact by judge or jury that the amount
charqed was reasonable or that the service was
necessary.,

(c) The affidavit must:

(1) be taken before an officer with authoritv to
administer c+aths;

(c) be made by:

(A) the person who provide the service; or

(d) The party offering the affidavit in evidence or the

party’s attorney must file the affidavit with the clerk

of the cOurt and serve a copy of the affidavit on each

other party to the case at least 30 days before the day

on which evidence is first presented at the trial of

the case.

(e) A party intending to controvert a claim reflected by

the affidavit must file a counteraffidavit with the

clerk of the court and serve a copy of the
counteraffidavit on each other party or the party’s

attorney of record:

(A) 30 days after the day he received a copy of

the affidavit; and

(B) at least 14 days before the day on which

evidence is.first presented at the trial of

the case; or

(c) with leave of the court, at any time before the

commencement of evidence at trial.

(f) The counteraffidavit must qive reasonable notice of the

basis on which the party filing it intends at trial to

controvert the claim reflected by the initial affidavit

an must be taken before a person authorized to



(a> ^hrs-sect7on-appf-i es-to--cit+i+-aetions--on* q;- bttt--not-to-be

actio»-on--a-sworr^-nccottnt.---fb^--Nn^ese-e-co»troverti»a-r.+ffidabit

is-t^^ed-r^s-provided-bq-th^s-section; Except to an action on a

sworn account, an affidavit that the amount a person charged for

a service was reasonable at the time and place that the service

was provided and that the service was necessary is sufficient

evidence to support a finding of fact by j udge or jury that the

amount charged was reasonable and that the service was necessary.

+c* (b) The affidavit must:

(1) be taken before an officer with authority to administer

oaths;

(2) be made by:

(A) the person who provided the service; or

(E^) the person in charge of records showing the

service provided and charge made; and

(3) include an itemized statement of the service and

charge.

+d* (c) The party offering the affidavit in evidence or the

party^s attorney must file the affidavit with the clerk

of the court and serve with copy of the affidavit on



I
I
I

each other party to the case at least 30 days before

the day orn which evidence is first presented at the

trial of the case.

(B) at least 14 days before the day on which evidence

is first presented at the trial of the case; or

(2) with leave of the court, at any time before the

commencement of evidence at trial.

+fi3- (e) The cOunteraffidavit must oive reasonable notice of the

basis on which the party filing it intends at trial to

controvert the claim reflected by the initial affidavit

and must be taken before a person authorized to

administer oaths. The counteraffidavit must be made by

a person who is qualified, by knowledge, skill,

experience, training, education, or other expertise, to

testify in contravention of all or part of any of the

matters contained in the initial affidavit.

(f) A form for the affidavit of such person as shall make

such affidavit as is permitted in paragraph (a) shall

be sufficient if it follows this form, although this
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5.

The rule would provide that he affidavit is sufficient to

support a findinn of fact. The rules of evidence deal with
!fthmissibi 1 ity and notwith sufficiencY. To breach that line

would certainly open floodaates. The proqenitor of section

16.00l was article 3737h, and proposals for puttinp 3737h into

tne evidence rules have been rejected by both the Supreme Court

Advisory Committee and the State Bar Committee on Administration

of the kules of Evidence. The line should be held barring

sufficiency matters from the evidence rules.

6. �

Low: ". .. I would certainly be interested in hearing

arguments with reqard to takinq out a rule of civil procedure

that has been a iongstanding rule and relying on its counterpart

in the Rules of Evidence. " •..

D'Quinn: "The use_of affidavits to make prima facie proof

of the cost and necessity of services is welcomed addition to our

1aw. "

7. � �
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E idenc e Subcommittee

cc: Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Mr. Harry Tindall

Members of Standing Subcommittee on Rules of Evidence, Supreme

Court Advisory Committee: Ms. Elaine Carlson, Mr. Franklin

Jones, Jr., Mr. Gilbert I. Lowe, Mr. Steve McConnico, Mr. John M.

O’ Quinn, Hon. Jack Pope, Mr. Tom L. Ragland, Mr. Harry M.

Reasoner, Mr. Anthony J. Sadberry.

Harry Tindall has recommended some changes in the Texas

Rules of Civil Evidence. These are set out below.

Would you please vote for or against his proposals numbered

1,2, and the evidence aspect of 3.

The procedural part of proposal number 3 should be sent by

him to the appropriate subcommittee. The same goes for proposal

number 4.

Further, please add any arguments for or against 1, 2 and 3.

Should your additions indicate the need, I wi 11 submit these

proposals to you for reconsideration. Based on your vote, I will

prepare the subcommittee’s recomme tion to the Advisory

Committee.

e 11e

I
I
I

I
I
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December 19, 1988

BOA0.D CE0.TIFIED•TEXASBOA0.D

OF LEGAL SPECIALIZATION

Newell Blakely

University of Houston Law Center

4600 Calhoun

Houston, Texas 77204-6371

Re: Proposals for amending Texas Rules of Civil Evidence and
related rules

Dear Newell:

I am writing to make the following suggestions as amendments to

the Texas Rules of Civil Evidence:

(1) I propose that Rule 705 be restored to its former version.

It has become a much-abused practice for a party to call an expert

witness and then to ask the expert witness on direct examination

what facts or data they relied upon in forming their opinion. The

expert is then given full opportunity to disclose to the jury on

direct examination much hearsay which would otherwise be kept from

the jury. I do not think this was the intended purpose of the

current rule, and completely reverses the approach by the Federal

Rules of Evidence and, from my research, is an approach taken in

no other jurisdiction in the United States. I have read the

commentary as contained in the University of Houston Law Review.

The State Bar Evidence Committee’s comment was that "creative"

objections have been raised as to whether the basis of the expert

opinion could be disclosed on direct examination. Frankly, I don’t

think its very creative under the former rule in that while the

expert can disclose the sources of his information, he was not

allowed to testify at length as to all of the hearsay data relied

upon. The rule is further made confusing by the statement in

Birchfield v. Texarkana Hospital, 747 S.W.2d 361 (Tex. 1987),

wherein Justice Wallace said:

"Ordinarily an expert witness should not be permitted to

recound a hearsay conversation with a third person, even if

that conversation forms part of the basis of his opinion.

Tex.R.Evid. 801, 802."

(2) I propose that Rule 902, Texas Rules of Civil Evidence, be

amended by adding a new Subsection (12) to incorporate Section

00076
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18.001, Civil Practice and Remedies Code. Texas Rules of Civil

Evidence, Rule 902(12) would read as follows:

Affidavit Concerning Cost and Necessity of Services

(a) Except to an action on a sworn account, an

affidavit that the amount a person charged for a

service was reasonable at the time and place that

the service was provided and that the service was

necessary is sufficient evidence to support a

finding of fact by judge or jury that the amount

charged was reasonable and that the service was

necessary.

(b) The affidavit must:

(1) be taken before an officer with

authority to administer oaths;

(2) be made by:

(A) the person who provided the

service; or

(B) the person in charge of records

showing the service provided and

charge made; and

(3) include an itemized statement of the

service and charge.

(c) The party offering the affidavit in

evidence or the party’s attorney must file the

affidavit with the clerk of the court and serve a

copy of the affidavit on each other party to the

case at least 30 days before the day on which

evidence is first presented at the trial of the

case.

(d) A party intending to controvert a claim

reflected by the affidavit, must file a

counteraffidavit with the clerk of the court and

serve a copy of the _counteraffidavit on each other

party or the party’s attorney of record:

(1) not later than:

(A) 30: days after the day he

receives a copy of the

affidavit; and
(B) at least 14 days before the day
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on which evidence is first

presented at the trial of the

case; or

(2) with leave of the court, at any time

before the commencement of evidence

at trial.

(e) The counteraffidavit must give reasonable

notice of the basis on which the party filing

it intends at trial to controvert the claim

reflected by the initial affidavit and must be

taken before a person authorized to administer

oaths. The counteraffidavit must be made by a

person who is qualified, by knowledge, skill,

experience, training, education, or other

expertise, to testify in contravention of all

or part of any of the matters contained in the

initial affidavit.

(f) A form for the affidavit of such person as
shall make such affidavit as is permitted in

paragraph (a) shall be sufficient if it follows this

form, although this form shall not be exclusive and

an affidavit which substantially complies with the

provisions of this rule:

AFFIDAVIT

Before me, the undersigned authority,
personally appeared , who, being
by me duly sworn, deposed as follows:

"My name is I am over the
age of 18 years, of sound mind, capable of making

this affidavit, and personally acquair.ted.with the

facts herein stated:

"I am the custodian of records of

Attached hereto is/are

page(s) of records from

These said pages of records are an itemized

statement of the services and charges as shown on

the record and are kept by in the

regular course of business and it was the regular

course of business of for an employee or
representative of , with knowledge of

the act, event, condition, opinion, or diagnosis
recorded to make the record or to transmit

information thereof to be included in such record;

00078
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and the record was made at or near the time of the

act, event, condition, opinion or diagnosis recorded

or reasonably soon thereafter. The records attached

hereto are the originals or exact duplicates of the

originals, and are incorporated herein."

"The charge for the service provided was

reasonable at the time and place that the service
was provided, and the service provided was
necessary."

STATE OF TEXAS

COUNTY OF

SIGNED under oath before me on , 19_ .

Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

The proposal is a literal adoption of the statutes with minor
grammatical changes. The form affidavit has been added and is
patterned after Rule 902(10).

(3) I propose amending Rule 183, Texas Rules of Civil Procedure,

to be the same as Rule 43f, Federal Rules of Civil Procedure, which
reads as follows:

"The Court may appoint an interpreter of its
own selection and may fix the interpreter’s
reasonable compensation. The compensation shall be

paid out of funds provided by law or by one or more

of the parties as the.court may direct, and may be

taxed ultimately as costs,’in the discretion of the

court."

I
I
I
I
I
I
I
I
I
I
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The present rule speaks of summoning interpreters and punishing
-them, which, of course, is never done in real practice. A comment
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would also be added to Rule 604, Texas Rules of Civil Evidence,

cross-referencing Rule 183.

(4) I propose we repeal Rules 184 and 184a with a comment at the

Newell Blakely

Page 5

December 19, 1988

end of each repealed rule stating Rule 184 has been added to Texas

Rules of Civil Evidence, Rule 202; and Rule 184a has been added to

Texas Rules of Civil Evidence, Rule 203. There is no point in

having these rules duplicated, even though they may be quasi-

procedural. That logic could apply to numerous rules of evidence.

(5) Finally, I solicit your opinions regarding the relevance of

Section 18.031, Civil Practice and Remedies Code. Is this needed?

I look forward to receiving your comments with respect to the

above.

Sincerely,

Harry L. Tindall

/ms

cc: Luther Soules
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attached at the back.

H.T. PROPOSAL #2.

Rule 902(12). Affidavit Concerning Cost and Necessity of

Services

(a) Except to an action on a sworn account, and affidavit

that the amount a person charged for a service was reasonable at

the time and place that the service was provided and that the

service was necessary is sufficient evidence to support a finding

of fact by judge or jury that the amount charged was reasonable

and that the service was necessary.

(b) The affidavit must:

(1) be taken before an officer with authority to

administer oaths;

(2) be made by:

(A) the person who provided the service; or

(3) include an itemized statement of the service and

charge.

(c) The party offering t-he affidavit in evidence or the

party’s attorney must file the affidavit with the clerk of the

court and serve a copy of the affidavit on each other party to

the case at least 30 days before the day on which evidence i77s

first presented at the trial of the case.

(d) A party intending to controvert a claim reflected by

the affidavit must file a.counteraffidavit with the clerk of the

court and serve a copy of the counteraffidavit on each other

party or the party’s attorney of record:

with leave of the court, at any time before the

commencement of evidence at trial.

(e) The counteraffidavit’must give reasonable notice of the

basis on which the party filing it intends at trial to controvert

the claim reflected by the initial affidavit and must be taken

before a person authorized to administer oaths. The

00
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counteraffidavit must be made by a person who is qualified, by

knowledge, ski11, experience, training, education, or other

expertise, to testify in contravention of all or part of any of

the matters contained in the initial affidavit.

(f) A form for the affidavit of such person as shall make

such aff idavit as is permitted in paragraph (a) shall be

sufficient if it follows this form, although this form shall not

be exclusive and an affidavit which substantially complies with

the provisions of this rule:

AFFIDAVIT

Before me, the undersigned authority, personally appeared

, who, being by me duliy sworn, deposed as

follows:

"I am the custodian of records of

Attached hereto is/are page(s) of records from

These said pages of records are an itemized statement of

the services and charges as shown on the record and are kept by

in the regular course of business and it was

the regular course of business of for an employee or

representative of , with knowledge of the act, event,

condition, opinion, or diagnosis recorded-to make the record or

and the record was made at or near the time of

in such record;

the act, event,

condition, opinion or diagnosis recorded or reasonably soon

thereafter. The records attached hereto are the originals or

exact duplicates of the originals, and are incorporated herein."

"The charge for the service provided was reasonable at the

time and place that the service Was provided, and the service

provided was necessary."

Affiant
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SIGNED under oath before me on .

Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

For proposal. "I propose that Rule 902, Texas Rules of Civil

Evidence, be amended by adding a new subsection (12) to

incorporate Section 18.001, Civi 1 Practice and Remedies Code.

The proposal is a literal adoption of the statutes with minor

grammatical changes. The form affidavit has been added and is

patterned after Rule 902(10)."

Against proposal. The rule would provide that the affidavit is

sufficient to support a finding of. fact. The rules of ev,idence

deal with admissibility and not with sufficiency. To breach that

line would certainly open floodgates. The progenitor of section

18.001 was article 3737h, and proposals for putting 3737h into

the evidence rules have been rejected by both the Supreme Court

Advisory Committee and the State Bar Committee on Administration

of the Rules of Evidence. The line should be held barring

sufficiency matters from the evidence rules.

H.T. PROPOSAL #3

Rule 604. An

rules

interpreter is subject to

relating to qualification a

administration

translation.

of an oath or affirmation

the provisions of these

s an expert and the

that he will make a true

Comment: See Rule 183, Texas Rules of Civil Procedure,

respecting appointment of interpreters.

For proposal. "I propose amending Rule 183, Texas Rules of Civil

Procedure, to be the same as Rule 43f, Federal Rules of Civil

Procedure, which reads as follows:

"The Court may appoint an interpreter of its own

selection and may fix the interpreter’s reasonable

compensation. The compensation shall be paid out of funds

provided by law or by one or more of the parties as the

court may direct, and may be taxed ultimately as costs, in
the discretion of the court."

I
I
I
I
I
I
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October 24, 1988

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules & Reed

San Antonio, TX 78205

Dear Luke:

Enclosed is a copy of a letter from Wendell Loomis, as well

as copy of my response.

Please see that the matter is presented to the Supreme Court

Advisory Committee.

Encl.
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Mr. Wendell S. Loomis

Attorney at Law

Houston, Texas 77068

Dear Wendell:

Your letter of October 19 has been forwarded to me, as I

serve as the court’s liaison to the Supreme Court Advisory Com-

mittee, the body that recommends Rules changes.

I understand your concern, and I have forwarded a copy of

your letter to Luther H. Soules, III, Chairman of the Supreme

Court Advisory Committee.

Sincerely,

xc: Mr. Luther H. Soules, III

- I
I
I
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October 19, 1983

Supreme Court of Texas

Supreme Court Building

P.O. Box 12248

Austin, Texas 78711

Attention: Rules Committee

Re: Rules 72, 73, 74, 296, 297, 306a(3), and 306a(4)

Gentlemen:

A matter has recently come up which, because of some diligence,

did not cause a loss of rights, however because of the interaction

of the above-described rules a serious problem may have been

created.

To explain: The Cause No. 394,741; t�IcQuiston, et al. vs. Texas

Workers’ Compensation Assigned Risk Pool was tried before Judge

Dibrell on September 7, 1988. Shortly thereafter Mr. Charles Babb

of the firm Babb & Hanna submitted a proposed judgment to the

Court for the Court’s signature on September 22, 1988. Mr. Babb

did not send me a copy of the proposed judgment or his letter to

the Court.

On October 3, 1988, I wrote Mr. Babb about the proposed judgment.

Enclosed is a copy of my letter of October 3, 1988, to Mr. Babb.

Enclosed is copy of Mr. Babb’s letter and photocopy of judgment

which was signed on October 4, 1988, by Judge Dibrell. Because

the judgment was signed on October 4 and Mr. Babb did not

communicate with me until October 12, I had to immediately prepare

and have Federal Expressed to Austin my Request for Findings of

Fact and Conclusions of Law. Enclosed is a photocopy of that

request and letter.

On October.14, I received.a postcard from Mr. John Dickson,

District Clerk, mailed October 13, 1988.

Conclusion: As can be seen Rule 72 does not include a proposed

judgment. It only refers to pleadings, pleas, or motions.

Nowhere other than by Rule 306a is the losing party entitled to a
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copy of the judgment, nor is the winning party who prepared the

proposed judgment to be submitted to.the Court required to furnish

a copy of this proposal to opposing counsel.

Since Rules 296 and 297 require the demand for findings and

conclusions to be within 10 days after the signing of the judgment

and the clerk, being quite busy with other matters, apparently

interpreted "immediately" as 9 or 10 days, my right to findings

and conclusions may very well have been precluded.

I suggest that either Rule 72 be amended to incude "all documents"

submitted to the Court including judgments or proposed judgments

and correspondence or Rule 306 be amended to require the winning

party to submit the copy of the proposed judgment to opposing

counsel so that he can stay on top of the date that the Judge has

signed it.

I would further suggest, however, that notice and demand for

findings and conclusions be amended to 20 or 30 days instead of

the 10 day "short fuse".

Furth.er, I don’t see any reason for having the preparation and

submission of the findings and conclusion to be but 30 days after

judgment and, upon failure to comply, 5 days additional demand.

Of course in this case, we are in different cities and a day or

two is lost in mail delivery. Also, with cities the size of

Houston or Dallas or San Antonio where lawyers are scattered all

over, intra-city mail sometimes requires 3 or 4 or 5 days.

I have now been practicing 29 1/2 years before the Texas Courts.

I liked the old method of practice much more than I do today. It

used to be that, irrespective of the requirements of the rules,

counsel were sufficiently courteous to each other so that such a

situation as here described probably would not happen.

Very truly yours,

I
I
I
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I
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October 13, 1988

Mr. John Dickson

District Clerk, Travis County

Post Office Box 1748

Austin, Texas 78701

RE:. Cause No. 394,741; Marvin L. McQuiston and

Jacquelyn McQuiston vs. Texas Workers’ Compensation

Assigned Risk Pool; 201st Judicial District Court,

Travis County, Austin, Texas

Enclosed please find the original and one copy of the following

document for filing in the above-described cause:

REQUEST FOR FINDINGS OF FACT AND CONCLUSIONS OF LAW

Please acknowledge receipt of this letter and advise date of

filing by returning to us with your file stamp the enclosed extra

copy of this document in the enclosed self-addressed stamped

envelope.

Very truly yours,

WSL:slm

enclosure

cc: Babb & Hanna

tdr. & Mrs. Marvin L. McQuiston

I
I
I
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NO. 394,741
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VS.

TEXAS WORKERS' COMPENSATION

ASSIGNED RISK POOL

REQUEST FOR FINDINGS OF FACT AND CONCLUSIONS OF LAW

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COME Plaintiffs in the above-entitled and numbered cause

and on this day, a time within 10 days of the signing of the

judgment, Plaintiffs reauest findings of fact and conclusions of

law in accordance with Rule 296, said findings and conclusions to

be prepared and filed within 30 days of October 4, 1988, that is,

November 3, 1988.

Plaintiffs respectfully request the Court and counsel either

honor the time specified by Rule -297 or alternatively agree in

writing for a time certain for the filing of said findings and

conclusions so as to comply,with Rule 297. In this connection it

is called to the Court’s and counsel’s attention that counsel for

Plaintiffs’ offfice is in Houston, Texas and that mail and/or

courier takes at least 1 to 2 days and that Rule 297 provides a

very "short fuse" of 5 days.

RESPECTFULLY SUBMITTED.this the 13th day of October, 1988.

wENDLL S . LOOMIS

TBA NO. 12552000
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of the above and

foregoing REQUEST FOR FINDINGS OF FACT AND CONCLUSIONS OF LAW was

deposited in the U.S. mail to BABB & HANNA, attorneys for

Defendant, on the 13th day of October, 1988, first class mail,

postage prepaid and certified mail, return receipt requested.



October 10, 1988

Mr. Wendell S. Loomis

3707 FM 1960 West, Suite 250

Houston, Texas 77068

Re: Cause No. 394,741; Marvin L. McQuistion and

Jacauelyn McQuistion v. Texas Workers’ Compensation

Assigned Risk Pool; In the 201st Judicial District

Court of Travis County, Texas

Dear Wendell:

Enclosed please find a copy of the Judgment regarding the

above-referenced cause which was submitted to Judge Dibrell on

September 22, 1988.

Sorry for the delay in sending you an. executed copy of the

Judgment, but Judge Dibrell did not sign it until October 4, 1988.

Very truly yours,

Enclosure

CMB / pg

CMB1/073

Charles M. Babb
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Cause No. 394,741

MARVIN L. McQUISTON and

JACQUELYN McQUISTON

vs.

IN THE DISTRICT COURT OF

TRAVIS COUNTY, TEXAS

201ST JUDICIAL DISTRICT

JUDGMENT

On the 7th day of September, 1988, came on to be heard the

above-entitled and numbered cause. The plaintiffs, Marvin L.

McQuiston and Jacquelyn McQuiston, appeared in person and by their

attorney of record and announced ready for trial, and defendant,

Texas Workers’ Compensation Assigned Risk Pool, appeared iri person

and by its attorney of record and announced ready for trial., and no

jury having been demanded, all matters of fact and things in

controversy were submitte& to the Court.

The Court, after hearing the evidence and arguments of

counsel, is of the opinion that plaintiffs had made no showing on

which it could grant their equitable bill of review as prayed for

in their pleadings on file in this cause, and that plaintiffs’

petition should be in all things denied, and judgment granted for

defendant.

It is therefore ORDERED, ADJUDGED, AND DECREED by the Court

that plaintiffs’ petition for equitable bill of review and all

other relief prayed for in plaintiffs’. pleadings on file herein are

in all things denied, and judgment is hereby granted for defendant.

I
I
I
I
I
I

I
I
I
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I
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All costs of Court expended or incurred in this cause are

hereby adjudged against plaintiffs. All other relief not expressly

granted herein is denied. _

Signed this Ath day of October, 1988.

/s/ JudQe Joe Dibrell

JUDGE PRESIDING

I
I
I
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October 3, 1988

Babb & Hanna, P.C.

905 Congress Avenue

P.O. Drawer 1963

Austin, Texas 78767

Attention: Hon. Charles Babb

Re: No. 394,741; Marvin L. McQuiston, et al.

vs. Texas Worker’s Compensation Assigned Risk Pool;

201st Judicial District Court, Travis County, Texas.

Dear Charles:

Following the Trial it was my understanding that you were going to

submit a Judgment for entry by the Court. ’

I have heard nothing from you nor have I received notification by

the clerk that the Judgment has been submitted for entry or has

been entered.

I am cuite anxious to move forward with this case, either by

appeal or wiping out this debt plus some other obligations for my

client by a bankruptcy proceeding, whichever will be the easiest
and cheapest on client’s part.

I am inclined to believe that we will go ahead with an appeal as

there are some interesing aspects I would like to have the Third

Court of Appeals look at and write on.

In any event, may we please hear from your by return mail.

Very truly yours,

cc:. Mr. & Mrs. Marvin McQuiston

I
I
I
I

I
I
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LAW OFFICES

November 2, 1988

Mr. Russell McMains

Edwards, McMains & Constant

P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Texas Rules of Appellate Procedure

Dear Rusty:

Enclosed herewith please find a copy of a letter forwarded

to me by Justice William W. Kilgarlin. Please be prepared to

report on this matter at our next SCAC meeting. I will include

the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh

Enclosure

cc: Honorable William W. Kilgarlin
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COUNCII.

DONALD M.FIUNT

BEVERLY WILUSBRACKEN

Waco

00097
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TE LECO PI ER

(512) 224-7073

January 28, 1988

Mr. Russell McMains

Edwards, McMains & Constant

P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Proposed Changes to the Rules of Appellate Procedure

Dear Rusty:

I have enclosed comments sent to me by Ralph H. Brock,

Chairman of the Appellate Practice and Advocacy Section,

regarding proposed changes to the Rules of Appellate Procedure.

Please be prepared to report on this matter at our next SCAC

meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business

of the Advisory Committee.

LHSIII/hjh

Enclosure

cc: Justice James P. Wallace

1 000 sa



3



I

I
I
I
I

I
I
I
I

I
I
I
I
I
I
I

PETER F.GAZDA

December 24, 1987

Mr. Russell McMains

Edwards, McMains & Constant

P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Proposed Changes to the Rules of Appellate Procedure

Dear Rusty:

I have enclosed comments sent to me through Justice James P.

Wallace regarding proposed changes to the Rules of Appellate
Procedure. Please be prepared to report on this matter at our

next SCAC meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business

of the Advisory Committee.

LHSIII/hjh

Enclosure

cc: Justice James P. Wallace

00100



December 14, 1987

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Reed & Butts

800 Milam Building

San Antonio, Tx 78205

Mr. Doak Bishop, CbLairman -

Administration.._of Justice Committee

Hughes & Luce

1000 Dallas Bldg.

---Dallas, Tx 75201

Dear Luke and Doak:

^f ^^

There is some feeling among members of the Court that

the Supreme Court should promulgate a rule authorizing the

current practice of ordering an unpublished court of appeals’

opinion to be published in appropriate circumstances. Will

you please have your appropriate subcommittees look at this

matter.

Sincerely,

JPW:fw

Enclosure

Wallace
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CHIEFJUSTICE

JOHN L. HILL

August 19, 1987

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Reed & Butts

800 Milam Building

San Antonio, Tx 78205

Mr. Doak Bishop, Chairman

Administration of Justice Committee

1000 Dallas Bldg.

Dallas, Tx 75201

Re: Texas Rules of Appellate Procedure

Dear Luke and Doak:

I am enclosing letters from Mr. Ronnie Pate of Midland,

and Chief Justice Max N. Osborn of El Paso, recommending

changes to the Texas Rules of Appellate Procedure.

Will you please place this matter on your Agenda for the

next meeting so that they might be given consideration in due

course.

JPW:fw

Enclosure

cc: Mr. Ronnie Pate

Official Court Reporter

238th Judicial District Court

P. 0. Box 1922

Midland, Tx 79702

Honorable Max N. Osborn

Chief Justice, Court of Appeals

Eighth Judicial District

500 City-County Building

El Paso, Texas 79901-2490
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JUSTICES

CHARLES R.SCHULTE

LARRY FULLER

JERRY WOODARD

79901 � 2490

913 546-2240

’ July 27, 1987

Mr. Ronnie Pate

Official Court Reporter

238th Judicial District Court

P . ’O. Box 1922

Midland, Texas 79702

Dear Mr. Pate:

I am in receipt of your letter of July 16, 1987. I

certainly understand your complaint about the Rules of

Appellate Procedure. I attempted to address that issue

very briefly in McKellips v. McKellips, 712 S.W.2d 540.’

I am sending a copy of your letter to Chief Justice

John Hill, and perhaps the committee which recommends changes

in the Appellate Rules will further consider the problem

caused by the present time schedule for filing a record in

the Appellate Courts.

Sincerely,

I
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July 16, 1987

Hon. Stephen F. Preslar, Chief Justice

Court of Appeals

Eighth District of Texas

500 City-County Building

El Paso, Texas 79901

Re: Preparation of Criminal Records under new

Rules of Appellate Procedure

I
I
I
I
I
I
I

I
I

Sir:

I have just finished preparation of the Statement of Facts

in a criminal case onappeal and this matter is fresh on my mind,

so I'm writing to see if something might be done. I'm sure other

Court Reporters are faced with the same problem.

Out 4f the 100 days allowed for the Statement of Facts to be

‘filed, I was only given less than two weeks to prepare said SOF.

The time for filing this.particular transcript in the Court of

Appeals was July 18, 1987. Written request for a Statement of

Facts was prepared by appellant’s attorney on July 6, 1987, which

I believe I received on July 7th or 8th.

I think it is outrageous that out of 100 days, the attorneys

are allowed to use this much:of the time and then allow less than

two weeks for the Court Reporter. There should be some cutoff

so the reporter is allowed sufficient time for preparing transcripts

without having to ask for an extension. It always appears to me

to put reporters in a bad light to have to ask for extensions, and

in most cases, if the attorney didn’t-wait until the last minute

to notify the reporter, an extension would not be necessary, at

least in my case. -

If I had had any other*work ahead of this appeal, I could not

have completed it within the time limit under these circumstances

without an extension, and I still had to work nights and.over the

weekend to complete.

Your consideration of this matter would be appreciated.

Thank you.

Ronnie narP

00104
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Rule 4. Signing, Filing and Service

(a) Signing...

(b) Filing. The filing of records, briefs and other-papers

in the appellate court as required by these rules shall be made

by filing them with the clerk, except that any justice of the

court may permit the papers to be filed with him, in which event

he shall note thereon the filing date and timeiand forthwith

transmit them to the office of the clerk. If a motion for

rehearing, any matter relating to taking an appeal or writ of

error from the trial court to any higher court, or application

for writ of error or petition for discretionary review is sent to

the proper clerk by first-class United States inail in an envelope

or wrapper properly addressed and stamped and*is deposited in the

mail erre-c}ay-er^arc-bcfore on the last day for filing same, the

same, if received by the clerk not more than ten days tardily,

shall be filed by the clerk and be deemed as filed in time;

provided, however, that a certificate of mailing by the United

States Postal Service shall be prima facie evidence of the date

of mailing.

(c)
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Snitec States ?ostal Service shall be.-?ri::a facie eviaence of the date of mailing.
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error from the trial court to any :dgher court, or annlication for writ of error or oetition

for discretionary review is sent to tae nrorer clerk by first-class United States mail in
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January 31, 1989

Luther H. Soules III

Soules & Wallace

Republic of Texas Plaza

175 East Houston St.

San Antonio, Texas 78205 2230

Dear Luke,

Re: Texas Rules of Appellate

Procedure 4, 5 and 40

Enclosed please find proposals for amendment of Appellate

Rules 4, 5 and 40 together with explanatory memoranda. Can these

be added to the agenda for our May 26-27 meeting?

Best wishes,

William V. Dorsaneo, III



TO : Members of Supreme Court Advisory Committee

FROM: William V. Dorsaneo III

DATE: January 30, 1989

I
I
I

The drafter’s intent to draft Texas Rules of Appellate

Procedure 4 and 5 in such a manner that the El Paso court’s

decision in Ector County Independent School District v. Hopkins,

518 S.W.2d 576, 583-584 (Tex. Civ. App. -- El Paso 1974, no writ)

would be codified, has failed. That case holds that when the

last day for filing falls on a Saturday, Sunday or a legal

holiday, such that the item to be filed could be filed on "the

next day," the item can be mailed on that day, notwithstanding

the general rule that mailings must be done one day before the

last date for filing.

When Tex. R. App. P. 5(a) was drafted, the following

sentence was added at the end of paragraph (a) in order to

accomplish this goal:

When the last day of the period is the next

day which is neither a Saturday, Sunday nor

legal holiday, any paper filed by mail as

provided in Rule 4 is mailed on time when it

is mailed on the last day of the period.

This sentence has its own shortcomings ("neither a Saturday,

Sunday nor legal holiday") and it is difficult to comprehend what

it means when it is read in isolation from the remainder of the

rule. Appellate specialists have been aware of these problems

for some time. More recently an article has been published on

the subject. See Davis , When is the Last Day the Next Day?, 51

Tex.B.J. 451 (May 1988). As Prof. Davis pointed out in his
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article, these problems have caused two courts of appeals to

interpret the sentence differently from what was intended. ee

Walkup v, Thompson, 704 S.W.2d 938 (Tex. App. -- Corpus Christi

1986, writ ref’d n.r.e.) (per curiam); Martin Hedrick Co. v.

Gotcher, 656 S.W.2d 509, 510-511 (Tex. App. -- Waco 1983, writ

ref’d n.r.e.).

The same troublesome issue also arose in a more recent case:

Fellowship Missionary Baptist Ch . v. Sigel, 749 S.W.2d 186 (Tex.

App. -- Dallas 1988, no writ). The Dallas court reasoned:

If rule 5(a) permitted a Monday mail deposit

to be timely when (as in this case) the last

day to make an otherwise timely mail deposit

would have been the preceding Friday, rule

5(a) would operate to bootstrap an exception

upon an exception. Otherwise put, what rule

4(b), operating alone, cannot accomplish -

deeming a filing timely if a document is

deposited in the mail on the very day that it

is due - rule 4(b), operating in conjunction

with rule 5(a), should not be able to

accomplish.

Id. at 187.

The foregoing cases indicate a fundamental dislike for the

approach taken by the El Paso court in the Ector case. In fact,

they demonstrate that a different approach to the problem is

needed.

There are two possible solutions to the problem. The first

approach that is the admittedly more far-reaching of the two

would be a revision of Appellate Rule 4(b) in such a way as to

remove the requirement that filing by mail be deposited "one day

or more before the last day for filing same." See Tex. R. App.

P. 4(b). This adjustment would simplify appellate procedure and

would remove the inconsistency noted by the Dallas court in the

I
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Rule 4. Signing, Filing and Service

(a) Signing....

(b) Filing. The filing of records, briefs and other papers

.in the appellate court as required by these rules shall be made

by filing them with the clerk, except that any justice of the

court may permit the papers to be filed with him, in which event

he shall note thereon the filing date and time and forthwith

transmit them to the office of the clerk. If a motion for

rehearing, any ma’;.ter relating to taking an appeal or writ of

error from the trial court to any higher court, or application

for writ of error or petition for discretionary review is sent to

the proper clerk by first-class United States mail

19e€ere-on the last day for filing same, the same, if received by

the clerk not more than ten days tardily, shall be filed by the

clerk and be deemed as filed in time; provided, however, that a

certificate of ma- ling by the United States Postal Service or a

legible postmark affixed by the United States Postal Service

shall be prima facie evidence of the date of mailing.

(c)...
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October 10, 1988

Mr. Russell McMains

Edwards, McMains & Constant

P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Texas Rules

Dear Rusty:

of Appellate Procedure 4 and 5

Enclosed herewith please find a copy of a letter forwarded

to me by William V. Dorsaneo III regarding proposed changes to

Appellate Rules 4 and 5. Please be prepared to report on this

matter at our next SCAC meeting. I will include the matter on

our next agenda.

As always,

of the Advisory
your keen
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LHSIII/hjh

Enclosure

cc: Honorable William W. Kilgarlin

I

attention to the business

I
I

I
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September 21, 1988

Luther H. Soules, III

Advisory Committee Liaison

Committee on Administration of Justice

800 Milam Building

San Antonio, Texas 78705

Judge Stanton B. Pemberton

Chairman

Committee on Administration of Justice

Bell County Courthouse

PO Box 747

Belton, Texas 76513-0969

Gentlemen,

Enclosed ple ^--a remcrandum concerning suggested
revisions pellate Rules 4 and 5. elieve that the
memorand explains the need for amendm s to these rules. The

problem is bes s own y reading the court’s opinion in

Fellowship Missionary Baptist Church of Dallas, Inc. v. Sigel,

which is also appended to the memorandum.

Sincerely,

.

William V. Dorsaneo, III
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To: Members of Supreme Court Advisory Committee

From: William V. Dorsaneo III

Date: September 19, 1988

The draftmens’ intent to draft Texas Rules of Appellate

Procedure 4 and 5 in such a manner that the El Paso court’s

decision in Ector County Independent School District v. Hopkins,

518 S.W.2d 576, 583-584 (Tex. Civ. App. - E1 Paso 1974, no writ)

would be codified, has failed. That case holds that when the

last day for filing would fall on a Saturday, Sunday or a legal

holiday, such that the item to be filed could be filed on "the

next day," the item can be mailed on that day, notwithstanding

the general rule that mailings must be done one day before the

last date for filing.

When Tex. R. App. P 5(a) was drafted, the following sentence

was added at the end of paragraph (a) in order to accomplish this

°goal.

When the last day of the period is the

next day which is neither a Saturday,

Sunday nor legal holiday, any paper

filed by mail as provided in Rule 4

is mailed on time when it is mailed

on the last day of the period.

This sentence has its own shortcomings ("neither a Saturday,

Sunday nor legal holiday") and it is difficult to comprehend what

it means when it is read in isolation from the preceding sentence

(taken verbatim from Tex R. Civ. P.4). Please see appendix "A."

Apparently, these and perhaps other problems have caused at least

three courts of appeals to interpret the sentence differently



I
I
I
I
I
I
I

I
I
I
I
I
I
I
1

from what was intended. See Fellowship Missionary Baptist Ch. v.

Siael, 749 S.W.2d 186 (Tex. App. - Dallas 1988, no writ)("If rule

5(a) permitted a Monday mail deposit to be timely when (as in

this case) the last day to make an otherwise timely mail deposit

would have been the preceding Friday, rule 5(a) would operate to

bootstrap an exception upon an exception. Otherwise put, what

rule 4(b), operating alone, cannot accomplish - deeming a filing

timely if a document is deposited in the mail on the very day

that it is due - rule 4(b), operating in conjunction with rule

5(a), should not be able to accomplish."); Walkup v. Thompson,

704 S.W.2d 938 (Tex. App.-Corpus Christi 1986, writ ref’d

n.r.e.)(per curiam); Martin Hedrick Co. v. Gotcher, 656 S.W.2d

509, 510-511 (Tex. App.-Waco 1983, writ ref’d n.r.e.). These

cases also indicate a fundamental dislike for the approach taken

by the El Paso court in the Ector case. In fact, they

demonstrate that a different approach to the problem is needed.

One approach to this problem would be removal of the quoted

sentence from Appellate Rule 5(a) (together with some clerical

adjustments as reflected in appendix "A") and the addition of the

following sentence to the Appellate Rule 4(b).

When the date of filing falls on

a Saturday, a Sunday or a legal

holiday, any paper filed by-mail

is mailed on time when it is

deposited in the mail on the last

date for filing the same, as

extended in accordance with Appellate

Rule 5(a).

Another approach that is admittedly more farreaching would

be a revision of Appellate Rule 4(b) in such a way as to remove
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the requirement that filing by mail be deposited "one day or more

before the last day for filing same." See Tex.R.App.P.4(b).

This adjustment would simplify appellate procedure and would

remove the inconsistency noted by the Dallas court in the

Fellowship Missionary case. Please see appendix "B" for the text

of the court’s opinion. A draft of this proposed revision

Appellate Rule 4(b) is appended as appendix "C".
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1. a35

2.

3.

4.

5. «14

Mere bystander who did not create

dangerous situation is not required to take

action to prevent injury to others.
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REPORT

of the

COMMITTEE ON THE ADMINISTRATION OF JUSTICE

December 1, 1988

The Committee on the Administration of Justice has been divided into

subcommittees which tract those of the Supreme Court Advisory Committee to

which it reports its proposals regarding the Texas Rules of Civil Procedure.

The-first meeting of the new bar year was held September 10, 1988 at which

time there was discussion of proposed Local Rules following a report by Luther

Soules, Chairman of the Supreme Court Advisory Committee and the Court's Sub-

committee on Local Rules. Mr. Soules presented a proposed draft of the rules

for consideration and input. Professor William V. Dorsaneo, III, Chairman of

COAJ's Subcommittee on Local Rules, has done a considerable amount of work on

the project. A number of other matters came before the committee for dis-

cussion and various proposed Rules changes were referred to appropriate sub-

committees.

At its meeting held November 19, Judge George Thurmond, Chairman of the

Judicial Section, reported that a draft of the Local Rules was presented dur-

ing the recent Judicial Conference in Fort Worth. He stated that the members

attending the Conference were divided into five groups to study the draft and

a member of the Advisory Committee acted as moderator to each group. The

final work product will serve as a guide for judges over the state after its

approval.

A report was made by Judge Don Dean, a member-of--.the Subcommittee on

Rules 1-165a. Some changes were proposed-to Rule 21a to bring approved

delivery practices more current as delivery mearis"and technologies have sig-

nificantly changed since 1941. The changes will be put into written form and

presented to the full committee at its January meeting.for action as required

under the committee's bylaws. Changes to Rule 72 were also proposed which will

bring copy service more current and this amendment will be presented in written

form at the next meeting.

Four Rules changes are being considered by the Subcommittee on Rules

166-215 which is chaired by Guy Hopkins. Mr. Hopkins was unavoidably absent

from the November meeting and reports on these Rules were deferred.

Charles Tighe, Chairman of the Subcommittee on Rules 216-314, reported

that the group has considered Rule 245 and, on the recommendation of Mr.
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