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June 10, 1987

Mr. Steve McConnico

Scott, Douglass & Keeton

12th Floor, First City Bank Bldg.

Austin, Texas 78701-2494

Dear Steve:

WAYNE I. FAGAN

ASSOCIATED COUNSEL

TELECOPIER

(512) 224-7073

Thank you very much for agreeing by telephone to chair the

Special Subcommittee of the Supreme Court Advisory Committee to

review TRAP Rules 47, 48, and 49, for codification of the

supersedeas law of Texas.

I*
I appoint to your Committee: William V. Dorsaneo III (an
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attorney active in the appeal for Texaco), Harry M. Reasoner (an

attorney active in the appeal for Texaco), Elaine Carlson, Pat

Beard, and Tom Ragland.

The supersedeas issue is completely moot in the

Pennzoil-Texaco litigation with the pendency of the Texaco

bankruptcy. However, since the two sides have so deeply studied

the problem when it was one of the forefront issues, I felt it

important to have one member of each team in your assistance,

with a majority not involved in that case or its former

supersedeas issues.

The Texas Senate unanimously voted a resolution to study the

supersedeas practice in Texas in the next biennium and to make a

report at the next Legislative Session. SB 1414 (copy attached)

got so far in this session as to pass the Senate Jurisprudence

Committee although it did not have sufficient support to get to

the Senate floor. Aside from the fact that this would.be another

instance of legislative invasion of the Supreme Court rule-making

power, SB 1414 was riddled with defects and deficiencies readily

apparent from reading it. The SCAC must act to produce a good

work product in order to forestall something like this in the

1989 Legislative Session.
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Mr.’Steve McConnico

June 10, 1987

Page 2

Marie Yeates, an attorney with Vinson & Elkins, has done an

in-depth memorandum on the Texas law (copy attached)_ and has also

drafted a proposed rule (copy attached).-._

I am sending copies of this letter and the attached mate-

rials to each of your Subcommittee members by Federal Express

today and ask that you make a written report on a timely basis so

as to have the report in my hands no later than Thursday, June

18. That’s right -- in less than a week. We will be preparing

the meeting materials for distribution to the Committee as a

whole on Friday, June 19, so that they can be mailed that day and

be in the hands of the Committee members a few days prior to the

June 26 meeting in event the members should choose to make some

advanced preparation for the meeting.

I apologize for the short fuse on this matter, but somehow

the timing just worked out that way. I am sure that your members

will be willing to meet by telephone as often as necessary next

week at convenient times.
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April 7, 1987

Luke Soules, Esq.

Soules & Reed

800 Milam Building

East Travis at Soledad

San Antonio, Texas 78205

Re: Texas Supreme Court Advisory Committee

Dear Luke:

DALLAS,TEXAS 75201-2916

TELEPHONE 214 979-6600

This letter is written in response to your letter dated

February 23, 1987, requesting a review of Rule 47, Texas

Rules of Appellate Procedure, in connection with-the Supreme

Court Advisory Committee’s consideration of that rule.

After reviewing the proposed amendment to Rule 47, which has

been approved by the State Bar Committee on Administration

of Justice, my observations are as follows:

1. Paraaraph (k) Recognizes Existing Texas Law. The

principal (indeed, the only) proposed amendmel7t to Rule 47

is the addition to that rule of new paragraph (k) expressly

authorizing the trial court to stay.enforcement of a judg-

ment and order security arrangements in lieu of a super-

sedeas bond. As you and I have discussed, Texas courts have

previously recognized the trial court’s authority’to suspend

enforcement of a judgment even though Rule 47, like its

predecessor, Rule 364, Texas Rules of Civil Procedure, does

not expressly authorize such action by the trial court.

Thus, for example, in McCormick Operating v. GibsonDrill-

ing, 717 S.W.2d 420, 427 (Tex. App.--Tyler 1986, no writ),

the Court of Appeals stated:

A court may render a judgment that is final

and appealable fixing the rights and liabilities

of the parties, but defer its enforcement until

final judgment is an ancillary or related proceed-

ing. Rose v. Baker, 143 Tex. 202, 183 S.W.2d 438

(1944) .

717 S.W.2d at 427. See, e.g., Hargrove v. Ins. Investment

Corp., 142 Tex. 111, 176 S.W.2d 744 (1944) (one-half of

money judgment ordered placed in registry of court pending

appeal in related case) ; Jamison v. City of Pearland, 520

I
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so

S.W.2d 445 (Tex. Civ.. App.--Houston (1st Dist.] 1975, no

writ) (enforcement of city’s judgment for’ taxes, etc.,

suspended pending appeal in related case) . Other Texas

decisions deal with suspension of judgment enforcement

outside of the context of some related or companion case.

In Fairbanks, Morse & Co. v. Carsey, 109 S.W.2d 985 (Tex.

Civ. App.--Dallas 1937, writ dism’d w.o.j.), the court

entered a money judgment for commissions not yet accrued and

stayed execution on the judgment. until the date of accrual

of the amounts due. The court’s opinion includes the

following language:

That the court had the right.to stay execu-

tion and abate the interest on the amounts not due

cannot be seriously questioned. "Under the

general supervisory powers over their process, all

courts of common law have the power temporarily to

stay execution on judgments by them rendered

whenever it is necessarv to accomplish the ends of

justice." 23 C.J. p. 521. In the instant case,

we think it was necessary for the accomplishment

of the ends of justice, that the court establish

the amounts and render judgment for the commis-

sions not yet matured, and stay execution until

their maturities, this to avoid a multiplicity of

suits.

109 S.W.2d at 990. See Weaver v. Bogle, 325 S.W.2d 457

(Tex. Civ. App.--Waco 1959, no writ) (court entered money

judgment on July 3, 1958, and by court’s own motion ordered

execution of the judgment stayed until November 24, 1958).

Similarly, in Harris v. Harris, 174 S.W.2d 996 (Tex.

Civ. App.--Fort Worth 1943, no writ), a money judgment of

$65.00 was awarded against the father-in-law as part of a

divorce and property settlement judgment. The judgment

ordered the amount to be paid by the father-in-law in

monthly installments. An argument was made that the judg-

ment was not final because the total judgment amount of

$65.00 was not enforceable at once, payments being due under

the judgment in monthly installments. Rejecting that

argument, the appellate court stated: "under proper condi-

tions, a court may enter a judgment and stay execution for a

given time. . . ." 174 S.W.2d at 1000. The appellate court

also noted that the trial court’s action was "at least an

adjustment of the equities between the parties. . . ." Id.

The parties may also agree to include in a judgment a

stay of execution as in Karnes v. Barton, 272 S.W.2d 317

00000005

-2-

I
I
I

I
I
I

I
M

I
I
I
I
I
I
I
I
I



(Tex. Civ.’App.--Aiistin 1925, no writ), in which the parties

agreed to, and the judgment therefore recited, a 100-day

stay of execution. -

Thus, Texas trial courts have previously stayed execu-

tion of judgments under a variety of circumstances. The

Texas courts a-rguably are already empowered to exercise the

flexibility as recognized in the cases cited above. See

also Section 65.013, TEX. CIV. PRAC. & REM. CODE (injunction

to stay execution of judgments). Arguably, the present Rule

47 may contemplate such trial court authority pursuant to

the prefatory language in paragraph_.1a) "Unless otherwise

provided by law or these rules. . . " Indeed, Justice

Powell’s opinion in Pennzoil Co. v. Texaco, Inc., slip op.

No. 85-1798 (U.S. Sup. Ct. April 6, 1987) (footnote 15),

recognized this prefatory language as suggesting that the

Texas trial court has authority to suspend the supersedeas

bond requirement, if that court determines that such a

requirement would violate the federal Constitution. Acc,ord-

ingly, express recognition of the trial court’s authority as

in proposed paragraph (k) would certainly be consistent with

the prior Texas case authorities cited above.

As you know, the majority of the United States Supreme

Court did not address the constitutionality of the Texas

bond rules in the Pennzoil decision. However, Justice

Stevens’ concurring opinion, joined in by Jus-tice Marshall,

recognizes that, even if present Rule 47 were construed to

provide no flexibility to the trial judge, it would not

contravene the federal Constitution. Thus, Justice Stevens

wrote:

I agree that it might be wise policy for

Texas to grant an exception from the strict

application of its rules when an appellant can

satisfy these three factors. But the refusal to

do so is certainly not arbitrary in the constitu-

tional sense. A provision for such exceptions

would require the. State to establish rules and to

hold individualized hearings whenever relevant

allegations are made. Texas surely has a rational

basis for adopting a consistent rule refusing to

stay the execution of money judgments pending

appeal, unless a sufficient bond or security is

posted.

Justice Brennan 1-ikewise agreed that the Texas bond re-

quirement is not unconstitutional. Nevertheless, the

-3-

00000006



proposed amendment to Rule 47 may preclude any future

constitutional challenge to the Texas bond rule.

2. Appellate Review of Security Recruirements. Rule

49, Texas Rules of Appellate Procedure, presently provides

for appellate review of supersedeas bonds in civil cases.

Rule 49(b) states that the appellate court may review for

excessiveness a bond "fixed. by the trial court." The

proposed rules change should perhaps include a companion

amendment to Rule 49 expressly to allow for appellate review

of trial court action under proposed--paragraph (k) to Rule

47. Additionally, language might be- inserted in proposed

paragraph (k) in Rule 47 stating that, notwithstanding

paragraphs (a) and (b) (money judgment bond approved by the

clerk), the trial court may "fix" a supersedeas bond on a

money judgment in less than the amount of that judgment.

The trial court’s authority to "fix" such a bond could then

be reviewed by the appellate court for excessiveness under

present Rule 49(b).

3. Continuing Jurisdiction of the Trial Court to

Establish the Suoersedeas Bond. A judgment can be executed

upon only after the expiration of thirty days following the

date on which the new trial motion is overruled, either

expressly or by operation of law. Rule 627, TEX. R. CIV. P.

That is also the date on which the trial court’s plenary

jurisdiction over the cause expires--thirty ziays after the

date of overruling the motion for new trial. Rule 329b(e),

TEX. R. CIV. P. See Transamerican Leasing Co. v. Three

Bears, Inc., 567 S.W.2d 799, 800 (Tex. 1978) (" u)nder the

express provision of (former Rule 329b), the trial court

retains jurisdiction over the cause and, thus, plenary power

over its judgment until thirty days after the original or

amended motion for new trial is overruled." 567 S.W.2d at

800. See Burroughs v. Leslie, 620 S.W.2d 643, 644 (Tex.

Civ. App.--Dallas 1981, writ ref’d n.r.e.) ("[u)nder rule

329b ... the trial court retained jurisdiction over the

cause and had plenary power over its judgment until thirty

days after expiration of the time for overruling the motion

for new trial. . . .").

In the usual case, the trial court should be requested

to make the supersedeas bond determination before expiration

of the period of its plenary jurisdiction. However, where

no such determination is made during that time period, does

the trial court have continuing jurisdiction to decide the

supersedeas bond question? The trial court clearly has

continuing jurisdiction to enforce its judgments, after

expiration of its plenary power, so long as its actions do

I
-4-



not modify the judgment or otherwise interfere with the

jurisdiction of the Court of Appeals. Se’e Arndt v. Farris,

633 S.W.2d 497 (Tex. 1982); Smith v. Smith, slip op. 01-85-

0989-CV (Tex. App.--Houston [1st Dist.) Sept. 25, 1986, no

writ); Crawford v. Kellv Field National Bank, slip op. No.

04-85-00529- CV (Tex. App.--San Antonio, Jan. 29, 1987).

As a corollary to the trial court’s continuing juris-

diction over enforcement of its judgments, that court must

also have continuing jurisdiction to deal with the super-

sedeas bond issues. As a matter of pQlicy and practice, the

Court of Appeals would probably prefer to have the trial

court pass on the supersedeas question in the first in-

stance. Furthermore, it is questionable whether the Court

of Appeals can hear evidence as would be necessary in a.

determination of what security arrangements are required.

Thus, that continuing jurisdiction should probably rest in

the trial court.

There are few cases dealing with the issue of the trial

court’s continuing jurisdiction over the supersedeas bond

issue. In Southwestern States General Corp. v. McKenzie,

658 S.W.2d 850, 852 (Tex. App.--Dallas 1983, writ ref’d

n.r.e.) ,’the appellant filed a motion within the period of

the trial court’s plenary jurisdiction asking to substitute

negotiable instruments in lieu of any supersedeas bond

pursuant to Rule 14(c), Texas Rules of Civil Procedure. The

trial court entered its order with respect to that motion

after the expiration of the trial court’s plenary jurisdic-

tion, i.e., over 30 days after the overruling of appellant’s

new trial motion.

On appeal, the appellee argued that the trial court

lacked jurisdiction to rule on the supersedeas bond issue.

The Court of Appeals disagreed. First the Court noted that

the motion with respect to the supersedeas bond was filed in

the trial court within the period of the trial court’s

jurisdiction, and thus, the trial court was required to rule

upon it. However, the Court went on to say the following:

The fact that this court had acquired jurisdiction

of the appeal did not diminish the trial court’s

continuing jurisdiction to fix the suoersedeas

bond. [Citations omitted.] Indeed, this court

recently indicated that, at least in the Rule

14(c) case such as this, an applicant must proper-

ly first seek leave of the trial court. [Citation

omitted. ]

00000008
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S.

658 S.W.2d at 852.

In Cashion v. Cashion, 239 S.W.2d 742 (Tex. Civ.

App.--Waco 1951, no writ), the Court addressed the super-

sedeas bond issue with respect to a non-money judgment.

Former Rule 364(e), Texas Rules of Civil Procedure, (now

Rule 47(e), Texas Rules of Appellate Procedure) provided for

the setting of the supersedeas bond in such cases by the

trial court. In that case the appellant sought an injunc-

tion from the Court of Appeals to restrain execution of the

judgment where no supersedeas bond fiad been filed. The
Court stated as follows:

If appellants desire to suspend the judgment

pending appeal.they should proceed under Rule 364,

sec., (e), Texas Rules of Civil Procedure, and not

by way’ of injunction. The right to suspend a

judgment by filing supersedeas bond in the trial

court exists though appeal bond and transcript

have already been filed in the court of appeals

and such filing does not diminish the power and

dutv of the trial court to fix the amount of the

supersedeas bond in cases of this character if and

when reauested to do so. The appellants concede

that no request in this respect has ever been made

of the court below.

A rules amendment providing for continuing jurisdiction

of the trial court to deal with the supersedeas bond issue

would be in order. It would also make sense to specify that

Rule 621a, Texas Rules of Civil Procedure (post-judgment

discovery), is available in connection with the supersedeas

bond determination under proposed paragraph (k) of Rule 47.

Clearly the trial court will require information concerning

the judgment debtor’s financial picture in order to exercise

its discretion in making the security determination.

These are my observations concerning the practical

workings of the proposed new Rule 47. obviously, these

comments draw heavily upon our experiences in the Pennzoil

litigation and the collective wisdom of the attorneys in

that litigation, especially W. James Kronzer.

Please let me know if I can be of further assistance.
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MEMORANDUM_

June

To: Judge Kronzer

Luke Soules

From: Marie R. Yeates

, 1987

Re: Proposed Revisions to Supersedeas Rules -- Texas

Supreme Court Advisory Committee

Attached are the tentative proposed revisions of the
Supersedeas Rule. They should be considered tentative only
until reviewed by Judge Kronzer.

Proposed new _uIe-4-7 would provide the trial court with

discretion to determine the amount and type of security for

any type of judgment, including a money judgment. It would

also permit the trial court to make alternative security

arrangements in lieu of posting security. Attached to the
proposed Rule 47 are comments concerning the outlined
changes.

Also attached, as requested by Luke, is a proposed

re-write of Rule 49 providing for appellate review of the

trial court’s exercise of discretion. Comments are also
attached to that proposed Rule.

Finally, as an alternative, we also attach a new

paragraph (k) to be added to the present Rule 47 in order to

attempt to engraft onto that rule, the authority provided

federal courts by Rule 62b, Federal Civil Procedure, to stay
the execution of a judgment. The Committee may be more

likely to adopt a new paragraph (k), rather than attempting

to rewrite the whole rule. However, Luke indicated that he

was interested in an attempted rewrite of the whole rule.

In conjunctiorr with your consideration of paragraph

(k), you might note that the federal rules do not state the

factors to be considered (e.g., irreparable harm, etc.) in
the rule itself.

cc: Harry M. Reasoner
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PROPOSED RULE 47

TEXAS RULES OF APPELLATE PROCEDURE

Stay of Judgment Pendina Appeal

(a) Suspension of Execution. Unless otherwise provid-

ed by law or these rules, the appellant may suspend execu-

tion of the judgment by posting security (such-as a surety

bond with good and sufficient sureties or a deposit under

Rule 48 payable to the appellee) in an amount and type

determined by the trial court, to secure payment of the

judgment, conditioned..that the appellant shall prosecute his

appeal or writ of error- with effect and, in case the judg-

ment of the Supreme Court or court of appeals shall be

against him, he shall pay all such damages and costs� as said

court may award against him. The amount and type of secur-

itv necessary to suspend execution of judgment as provided

in all succeeding paragraphs of this rule shall be estab-

lished within the discretion of the trial court, considerina

what security is reauired to secure the plaintiff in judg-

ment aaainst any loss or damace occasioned by the delay on

appeal, as well as the interests of justice and the relative

eauities of the parties. If the securitv posted is a surety

bond or Rule 48 deoosit and is sufficient to secure the

costs and is filed or made within the time prescribed by

Rule 40, it constitutes sufficient compliance with Rule 46.

(b) Money Judament. When the judgment awards recovery

of a sum of money, the amount and type of security shall be

determined by the trial court. The clerk may approve a Qood

and sufficient surety bond or deposit pursuant to Rule 48

without the exercise of the discretion of the trial court if

the appellant files a bond or deposit in at least the amount

of the judgment, interest, and costs.

(c) Land or Propertv. When the judgment is for the

recovery of land or other property, the postinq of security
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shall be further conditioned that the appellant shall, in

case the judgment is affirmed, pay to the appellee the value

of the rent or hire of such property during the appeal, and

(d) Foreclosure on Real Estate. When the judgment is

for the recovery of or foreclosure upon real estate, the

appellant may suspend the judgment insofar as it decrees the

recovery of or foreclosure against said specific real estate

by posting security in the amount and type to be determined

by the trial court, not less than the rents and_hire of said

real estate; but if the amount of the security is less than

the amount of the money judgment, with interest and costs,

then the trial court may within its discretion suspend

execution on the money judgment with or without the posting

of additional security.

(e) Foreclosure on Personal Property. When the

judgment is for the recovery of or foreclosure upon specific

personal property, the appellant may suspend the judgment

insofar as it decrees the recovery of or foreclosure against

said specific personal property by posting security in an

amount and type to be determined by the trial court, not

less than the value of said property on the date of rendi-

tion of judgment; but if the amount of the securi*_v is less

than the amount of the money judgment with interest and

costs, then the trial court within its discretion may

suspend execution on the monev judgment with or without the

posting of additional security.

(f) Other Judgment. When the judgment.is for other

than money or property or foreclosure, the security shall be

in such amount and type to be determined by the trial court

as will secure the plaintiff in judgment in any loss or

damage occasioned by the delay on appeal considerina the

interests of iustice and the relative eouities of the

Proposed Rule 47 -- Page 2 00000012



parties, but the trial court may decline to permit the

judgment to be suspended on filing by the plaintiff of

securitv to be determined by the trial court in such an

amount as will secure the defendant in judament in any loss

or damage occasioned by any relief granted if it is deter-

mined on final disposition that such relief was improper,

considering the interests of justice and the relative

equities of the parties.

(g) Child Custody. When the judgment is one involving

the=care--or custody of a child, the�appeal, with or without

security, shall not have the effect of suspending the

judgment as to the care or custody of the child unless it

shall be so ordered by the court rendering the judgment.

However, the. appellate court,. upon..a.-proper showing, may

permit the judgment to be superseded in that respect also.

(h) For State or Subdivision. When the judgment is in

favor of the State, a municipality, a State agency, or a

subdivision of the State in its governmental capacity, and

is such that the judgment holder has no pecuniary interest

in it and no monetary damages can be shown, the security

shall be allowed and its amount and type determined within

the discretion of the trial court, and the liability of the

appellant shall be for the amount of the securitv if the

appeal is not prosecuted with effect. Under equitable

circumstances and for good cause shown by affidavit or

otherwise, the court rendering judgment on the securitv may

allow recovery for less than its full amount.

(i) Stav of Judgment upon Alternative Security Ar-

rangements. The trial court may, in the exercise of its

discretion, stay the judgment pending appeal by alternative

security arranaements in lieu of postina security. Such

alternative security arran4ements should be sufficient to

secure the olaintiff in judament against any loss or damaae

occasioned by the delay on appeal and to preserve the



effectiveness of the judgment or order beingappealed, but

the trial court may consider the interests of justice and

the relative equities of the parties in determining the

adeguacy of the alternative securitv arranqement. The trial

court may vacate, limit or modify this stay for good cause

during the pendency of the appeal.

(j) Effect of Stay of Judgment. The filing and

approval by the clerk or the posting of security in the

amount and type determined by the trial court or the provi-

sion for alternative security arrangements in compliance

with this Rule, .

(1) shall suspend execution on the judgment,

or so much thereof as has been suspended by the

trial court, and if execution has issued, the

clerk shall forthwith issue a writ of supersedeas;

and

(2) shall suspend any judgment liens estab-

lished or that could otherwise be established

pursuant to Texas Propertv Code Sec. 52.010, et

seg.

Where the iudament is suspended only in oart, and

judament liens a=_ach with respect to those portions of a

judqment not suspended, or, where suspension of the judgment

has been denied, the trial court shall have discretion to

direct that specified propertv of appellant, but not other

proDertv, shall be subject to judament liens.

(k) Certificate of Deposit. If the appellant makes a

deposit in lieu of a bond, posts other securitr, or makes

alternative security arrangements, the clerk’s certificate

that the deposit has been made, the securitv posted or the

alternative security arrangement made as reguired by the

trial court shall be sufficient evidence thereof.

(1) Continuing Trial Court Jurisdiction. The trial

court shall have continuing jurisdiction during the pendency

of an anoeal from a judgment, even after the exniration of

its plenarv power, to determine the amount and the type of

securitv and, upon any changed circumstances, to modifv the
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amount or the type of security revuired to continue the

suspension of jud rnnent. If the security is determined or

altered by the trial court after the attachment of jurisdic-

tion of the court of appeals, the appellant shall notifv the

court of appeals of the security determination by the trial

court. The trial court’s exercise of discretion under this

rule is subject to review under Rule 49, Texas Rules of

Appellate Procedure.

I
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COMMENTS TO PROPOSED RULE 47

TEXAS RULES OF APPELLATE PROCEDURE

Comments on Paragraph (a).

Comment 1: As used in this Rule, "trial court" means

the court in which the judgment was rendered. This is

consistent with TEX. CIV. PRAC. & REM. CODE S 65.023 provid-

ing for mandatory venue for any separate action to stay a

suit for execution on a judgment in the court in which the

suit is pending or the judgment was rendered.

Comment 2: The prefatory language of the_prior rule,

"unless otherwise provided by law or these rules ..."

remains in the proposed new rule and is intended to reflect

that the trial court has other authority to suspend enforce-

ment of a judgment, see TEX. CIV. PRAC. & REM. CODE

5 65.013, and that the trial court has the authority to

suspend execution of a judgment without posting security

upon alternative security arrangements pursuant to paragraph

(i) of this proposed Rule.

Comment 3: The term "security," as used in the pro-

posed rule, is intended to include a surety bond, deposit

under Rule 48, TEX. R. APP. P., or any form of property

which the trial court may determine to be good and suffi-

cient security under this Rule.

Comment 4: This paragraph (a) of the proposed rule

continues the prior law that the appellant generally may

supersede the judgment as a matter of right; the right to

obtain suspension of execution on a judgment pending appeal

is, as a general rule, not dependent upon the discretion of

the trial court. Schrader v. Garcia, 512 S.W.2d 830 (Tex.

Civ. App.--Corpus Christi 1974, no writ) ("Defendant [has]

the right to suspend the execution of [money] judgment by

giving a good and sufficient bond. ..."); Brown v. Faulk,

231 S.W.2d 743 (Tex. Civ. App.--San Antonio 1950, mand.
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overr.) (defendant had the right to supersede the judgment

on a note to foreclose a chattel mortgage); R.B. Snencer &

Co. v. Texas Pacific Coal & Oil Co., 84 S.W.2d 853 (Tex.

Civ. App.--Ft. Worth 1935), writ dism’d, 91 S.W.2d 411 (Tex.

Civ. App.--Ft. Worth 1936, writ dism’d) (appellant entitled

to supersedeas in a foreclosure on real estate judgment).

The appellant is not, however, entitled to suspend

enforcement of certain types of judgments as a matter of

right, as set out in paragraph (f) and (g) of this Rule.

This is merely a continuation of the prior law. Pena v.

Zardenetta, 714 S.W.2d 72 (Tex. App.--San Antonio 1986, no

writ) (relators were entitled to supersedeas only if the

trial court judgment was for money, property, or foreclo-

sure).

Comment 5: Proposed paragraph (a) contains a substan-

tive change in the current law by providing the trial judge

with discretion to determine the amount and type of security

necessa-�- - ------a execution and enforcement of all types

of judgment. _1 .. _.. -. ‘_ng the trial court such discretion

in setting the type of security required to suspend execu-

tion, this paragraph recognizes that a form of security

approved by the court can provide protection to the appellee

pending appeal equivalent to that afforded by a supersedeas

bond or a Rule 48 deposit. In those situations where the

appellant is able to post a form of security that would

provide protection to the appellee equivalent to that

provided by a supersedeas bond or Rule 48 deposit, the trial

court, in its discretion, should be free to suspend execu-

tion or enforcement of the judgment upon appellant’s posting

of such security.

Comment 6: As stated in the proposed paragraph (a),

the amount and type of security should be such as will

secure the plaintiff in judgment against any loss or damage

occasioned by the delay on appeal. However, the proposed

I
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rule would change the prior rule by allowing the trial court

also to consider the interests of justice and the relative

equities of the parties in determining the amount and type

of security required. The considerations applied by the

federal courts under Rule 62, Fed. R. Civ. P., and Rule

8(a), Fed. R. App. P., may provide assistance in articulat-

ing how the trial court might weigh the interests of justice

and the relative equities of the parties. To determine

whether to suspend a judgment upon less than full security,

the federal courts consider factors such as

(1) whether the [appellant] has -inade a

showing of likelihood of success on the merits;

(2) whether the [appellant] has made a

showing of irreparable harm if the [judgment] is

not [suspended];

(3) whether the granting of the [suspension

of the judgment] would substantially harm the

[appellee]; and

(4) whether the granting of the [suspension
of ".^ judgment] would serve the public interest.

Ru=:: - --telle, 650 F.2d 555, 565 (5th Cir. 1981).

See United States v. Bavlor Universitv Medical Center, 711

F.2d 38 (5th Cir. 1983); O’Brvan v: Estelle, 691 F.2d 706

(5th Cir. 1982); United States v. State of Texas, 523

F. Supp. 703 (E.D. Tex. 1981). See, e.g., Poplar Grove

Planting and Refining Co. v. Bache Halsey Stuart, Inc., 600

F.2d 1189 (5th Cir. 1979) (requiring appellant to demon-

strate objectively that "full" bond should not be required

because of the appellant’s present financial ability to

respond to a money judgment and appellant’s financially

secure plan for maintaining that same degree of solvency

during the period of an appeal and because posting full bond

would impose undue financial burden on the appellant). The

standard of proof for "likelihood of success on the merits"

must be less than what is required to grant a motion for

judgment n.o.v. or motion for a new trial, but more than

mere proof of a non-frivolous appeal. Where the balance of

Comments on Proposed Rule 47

Page 3
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the remaining factors weighs heavily in favor of the appel-

lant, the federal courts have reduced the standard of proof

by requiring only proof of a substantial case on the merits

of the appeal. See Ruiz, 650 F.2d at 565.

Comments on parauraph (b):

Comment 1: This paragraph provides that the amount and

type of security required to be posted by the appellant in

order to suspend execution of a judgment shall be set at the

discretion of the trial court. Under current Texas law, in

the case of a money. -judgment, the supersedeas bond must be

at least equal to the amount of the judgment, interest, and

costs. Mudd v. Mudd, 665 S.W.2d 128 (Tex. App.--San Antonio

1983, mand. overr.); Fortune v. McElhenney, 645 S.W.2d 934

(Tex. App.--Austin 1983, no writ); Kennesaw Life & Accident

Ins. Co. v. Streetman, 644 S.W.2d 915 (Tex. App.--Austin

1983, writ ref’d n.r.e.) ; Haney Electric Co. v. Hurst, 608

S.W.2d 355 (Tex. Civ. App.--Dallas 1980, no writ); Cooper v.

Bowser, 583 S.W.2d 805 (Tex. Civ. App.--San Antonio 1979, no

writ); Schrad-._ _-cia, 512 S.W.2d 830 (Tex. Civ. App.--

Corpus Christi 1974, no writ).

Proposed paragraph (b) constitutes a change in current

law by providing that the appellant need not post security

in the full amount of the judgment, if the trial court

finds, in its discretion, that a lesser amount is suffi-

cient. The trial court is afforded discretion as to both

the type and amount of security to be posted. The trial

court should apply the general standard, stated in paragraph

(a), considerina both the need to protect the judgment

creditor against damages due to delay on appeal and the

interests of justice and the relative equities of the

parties.

Comment 2: This Rule does not intend to change current

law regarding an appellant’s automatic right to suspension

Comments on Proposed Rule 47

Page 4
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of the judgment by posting a supersedeas bond or Rule 48

deposit in the full amount of the judgment, interest, and

costs. As under the prior law, such a bond or deposit, in

at least the amount of the judgment, interests and costs,

may be approved by the clerk without the exercise of discre-

tion by the trial court.

Comments on pa-i7raphs (d) and (e):

Comment 1: oroposed change to paragraph (d) would

vest the trial court with discretion to suspend execution on

the money judgment with or without the posting of additional

security where the amount of security to suspend the fore-

closure is less than the amount of the money judgment, with

interest and costs. Under the prior rule, the full amount

of the money judgment was required to be posted, to suspend

execution on the money judgment. However, under the pro-

posed rule, the trial court has discretion in setting the

amount of security necessary to suspend the judgment. If

the security set by the trial court is less than the full

amount of the m-ney judgment, execution on the money judg-

men ^:- .- . . . . . _ . . _ be suspended.

Comments on paragraph (f):

Chanaes to this proposed paragraph (f) reflect the

notion embodied in the new proposed rule that the type and

amount of security should be determined by the trial court

based on both the intention to secure the plaintiff in

judgment against any loss or damage occasioned by delay on

appeal, as well as the interests of justice and the relative

equities of the parties.

Comments on paragraph (h):

Comment 1: The second to last sentence in paragraph

(h) of the prior Rule 47 states that "the discretion of the

00UU0U2UComments on Proposed Rule 47



trial court in fixing the amount shall be subject to re-

view." That sentence has been deleted in light of the new

Rule 49 subjecting all trial court determinations under Rule

47 to review by the appellate court. Additionally, the

liability of the appellant for the "face" amount has been

changed in the new paragraph (h) to provide for liability of

the appellant for the amount of the security. This change

reflects that the type of security approved by the trial

court is not limited to a Rule 48 deposit or supersedeas

bond.

Comments on paragraph (i): _

Comment 1: This paragraph authorizes the trial court

to stay enforcement of a judgment upon alternative security

arrangements in lieu of posting security. For example, the

trial court might order a standstill arrangement pursuant to

which assets of the judgment creditor would not be trans-

ferred or encumbered outside of the ordinary course of

busine__ -� --o quo for suspension of the judgment

pending appeal.

Texas courts have previously recognized the trial

court’s authority to suspend enforcement of a judgment.

That the court had the right to stay execu-

tion and abate the interest on the amounts not due

cannot be seriously questioned. "Under the

aeneral suAervisorv nowers over their process, all

courts of comr.–on law have the power temporarily to

stav execution on judgments by them rendered

whenever it is necessarv to accomplish the ends of

ustice." 23 C.J. p. 521. In the instant case,

we think it was necessary for the accomplishment

of the ends of justice, that the court establish
the amounts and render judgment for the commis-

sions not yet matured, and stay execution until

their maturities, this to avoid a multiplicity of

suits.

Fairbanks, Morse & Co. v. Carsev, 109 S.W.2d 985, 990 (Tex.

Civ. App.--Dallas 1937, writ dism’d w.o.j.). Recognition of

such trial court authority is consistent with prior case

law. See, e.a., McCormick Operating v.-Gibson Drilling, 717

S.W.2d 425, 427 (Tex. App.--Tyler 1986, no writ) (a court

00000021 ’
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may render a judgment that is final and appealable fixing

the rights and liabilities of the parties, but defer its

enforcement until final judgment in an ancillary or related

proceeding); Hararove v. Insurance Investment Corp., 142

Tex. 111, 176 S.W.2d 744 (1944) (one-half of money judgment

ordered placed in registry of court pending appeal in

related case); Jamison v. Citv of Pearland, 520 S.W.2d 445

(Tex. Civ. App.--Houston [1st Dist.] 1975, no writ) (en-

forcement of city’s judgment for taxes, etc., suspended

pending appeal in related case); Fairbanks, Morse & Co. v.

Carsey, 109 S.W.2d 985 (Tex. Civ. App.--Dallas-1973, writ

dism’d w.o.j.) (court entered money judgment for commissions

not yet accrued and stayed execution on the judgment until

the date of accrual of the amounts due); Weaver v. Boale,

325 S.W.2d 457 (Tex. Civ. App.--Waco 1959, no writ) (court

entered money judgment on July 3, 1958, and by court’s own

-^ --^a execution of the judgment stayed until

"ovdmner 24, i.. .

Comment 1: once the appellant posts the reauired

security or provides for the alternative security arrange-

ment determined by the trial court, the proposed paragraph

(j) provides that the effect is to suspend the judgment by

precluding any enforcement of the judgment.

Comment 2: This proposed paragraph changes current law

by providing that the posting of security or making.alterna-

tive security arrangements as provided by this rule will

also suspend the effectiveness of judgment liens.

Comment 3: The proposed paragraph (j) also changes the

law by permitting the trial court to designate that only

specific property of the appellant may be subjected to

judgment liens within the discretion of the trial court.



Comments on paragraph (k):

Comment 1: Paragraph (k) merely facilitates the

procedural mechanics involved in those situations where a

trial court approves other security arrangements in lieu of

a supersedeas bond or Rule 48 deposit. The clerk’s certifi-

cate that the security arrangements ordered by the trial

court have been made is sufficient evidence thereof.

Comments on paragraph (1):

Comment 1: Paragraph (1) recognizes continuing juris-

diction in the trial court to make the determinations

contemplated by the prior paragraphs of the proposed rule.

The judgment becomes final for purposes of execution at the

same date that the plenary jurisdiction of the trial court

expires. See TEX. R. CIV. P. 627 and 329b(d) and (e).

Thus, the language of the present Rule 47(j) may be read to

imply that the security may be posted upon trial court

approval even after execution has issued, i.e., after

expiration of the trial court’s plenary power. See South-

western States General Corp. v. McKenzie, 658 S.W.2d 850

(Tex. App.--Dallas 1983, writ dism’d) (recognizing the trial

court’s continuing jurisdiction to fix the supersedeas bond

after expiration of the trial court’s plenary jurisdiction,

at least where the motion upon which the trial court ruled

was filed within the period of the trial court’s plenary

jurisdiction).

In the usual case, the appellant should request the

trial court to make the security determination before

expiration of the period of that court’s plenary jurisdic-

tion. However, where no such determination is made during

that time period, or where a determination was made but the

circumstances under which it was made have changed and good

cause exists to modify the security, the trial court should

have continuing jurisdiction to determine or modify the

00000023
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As a matter of policy and practice, the trial ’court

should pass upon the security questions in the first in-

stance subject to review by the court of appeals under Rule

49, TEX. R. APP. P. The court of appeals may lack jurisdic-

tion to take evidence that may be necessary in a determina-

tion of what security arrangements are required. See McGee

v. Ponthieu, 634 S.W.2d 780 (Tex. App.--Amarillo 1982, no

writ). Paragraph (1) therefore recognizes that the trial

court exercises continuing jurisdiction to. permit the

parties to conduct necessary discovery in order to muster

the evidence before the trial court and to permit that court

to make the initial security determination, as well as

reconsidering its prior security determination upon any

"changed circumstances."

00000024
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PROPOSED RULE 49

TEXAS RULES OF APPELLATE PROCEDURE

Appellate Review of Security in Civil Cases

(a) Appellate Review of Stav of Judgment Pending

Appeal. The exercise of discretion by the trial court

pursuant to Rule 47 or the approval of a bond or deposit by

the clerk as provided in Rule 47(b), is subject to review by

the appellate court in which the appeal is pending, or prior

to the time that the appellate court jurisdiction attaches,

by a writ of mandamus in the court of appeals.

The court of appeals reviewing the trial court’s

exercise of discretion may reauire a chanQe in the amount or

type of security determined by, the trial court either

because the securitv is excessive or insufficient. The

court of appeals may also remand to the trial court for

findings of fact or the taking of evidence.

(b) Alterations in Security. If upon its review, the

appellate court requires additional security for suspension

of the judament, execution of the judgment shall be suspend-

ed for twenty days after the order of the court of appeals

is served. If the appellant fails to comply with the order

within that period, the clerk shall notify the trial court

that execution may be issued on the judgment, but the appeal

shall not be dismissed unless the clerk finds that the bond

or deposit is insufficient to secure the costs. The addi-

tional security shall not release the securitv oreviouslv

posted or alternative securitv arran4ements made.

If the clerk finds that the original supersedeas bond

or deposit is insufficient to secure the costs, he shall

notify appellant of such insufficiency. If appellant fails,

within twenty days after such notice, to file a new bond or

make a new deposit -in the trial court sufficient to secure

payment of the costs and to file a certified copy of the

bond or certificate of deposit in the appellate court, the

appeal or writ of error shall be dismissed. The additional
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security shall not release the liability of the surety on

the original supersedeas bond.
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COMMENTS TO PROPOSED RULE 49

TEXAS RULES OF APPELLATE PROCEDURE

Paragraph (a). Comment 1: Proposed Rule 49 provides

the appellate court with the power to review the trial

court’s exercise of discretion regarding the amount and type

of security necessary to suspend execution of judgments.

This proposed rule makes clear that appellate review for

insufficiencv or excessiveness of securitv extends to all

types of judgments.

Comment 2: This paragraph recognizes that the appel-

late court may review the trial court’s exercise of discre-

tion before the appellate court’s-jurisdiction attaches by

seeking writ of mandamus.

Comment 3: The court of appeals reviews the trial

court’s determination as to amount and type of security for

insufficiency or excessiveness.

Comment 4: The review by the appellate court is

limited to whether the trial court abused its discretion at

the time the trial court set the security. In situations

where changed ^:_. -stances may justify a modification of

the security arrangement, the party seeking modification

should first apply to the trial court for such modification

pursuant to Rule 47.
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COMMENTS TO PROPOSED NEW PARAGRAPH (k)

TO BE ADDED TO RULE 47

Paragraph (k): Comment 1: This paragraph is a pro-

posed addition to the present Rule 47 that seeks to provide

the trial court with authority to suspend execution of all

or part of a judgment in the exercise of that court’s

discretion. This proposed additional paragraph seeks to

give the Texas trial court discretion like that exercised by

the federal courts under Rule 62, Fed. R. Civ. P., and Rule

B(a), Fed. R..App. P.

Comment 2: This proposed paragraph goes only to

"enforcement" of the judgment by execution; it does not

purport to affect judgment liens as established by the Texas

Property Code.

Comment 3: This proposal differs from the earlier

proposed new paragraph (k) previously rejected by the

Advisory Committee in that the trial court would determine

whether to stay the judgment (and would have continuing

jurisdiction to do so pending appeal) subject to review by

the court of appeals. Trial court determination and fact

finding is more appropriate than fact finding in the appel-

late court. The new proposed paragraph (k) expressly

provides for review in the court of appeals. Review of any

decision by the court of appeals could be had pursuant to a

mandamus proceeding in the Supreme Court.

Paragraph (k). Comment 4: Proposed additional para-

graph (k) is substantially different from the proposed

paragraph (k) previously rejected by the Supreme Court

Advisory Committee with respect to what findings will

support a stay of the judgment. Under the earlier proposal,

the findings necessary to support a stay of enforcement

required that the appeal not be frivolous or taken for

purposes of delay. However, in many, if not the majority of

cases, that standard is.easily satisfied. The new proposed
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paragraph (k) would require a stronger standard of proof of

a substantial case on the merits of the appeal. If the

factors are to be stated in the rule itself as mandatory

criteria, then the lesser standard of "substantial" care on

the merits may be preferable to the federal rule criterion

of "likelihood of success" on the merits of the appeal.

Even the federal cases recognize that the lesser "substan-

tial case" standard might be applied when the other criteria

weigh heavily in favor of the stay of the judgment. Ruiz v.

Estelle, 650._F.2d 555 (5th Cir. 1981). Thus, the possible

standards in increasing degree of difficulty for’the appel-

lant would be (1) the appeal is not frivolous, (2) the

appellant has a substantial case on appeal or (3) the

appellant has a likelihood of�success on appeal.

The previously rejected paragraph (k) also did not

require the appellant to make a showing that he would suffer

irreparable harm if a stay were not granted or the judgment

not suspended. The underlying theory of Rule 47 is the need

to protect the judgment creditor who has obtained a judg-

ment. That purpose may not be adequately served unless the

appellant is required to show that he would sustain irrepa-

rable harm absent a stay.

In the proposed new paragraph (k), the other findings

stated to be necessary before judgment may be suspended are

those applied by the federal courts pursuant to Rule 62,

Fed. R. Civ. P., and Rule 8, Fed. R. App. P. The federal

courts require that the appellant make a showing that he

will suffer irreparable harm if the judgment is-not sus-

pended and that the granting of the suspension of the

judgment will not substantially harm the appellee. See Ruiz

v. Estelle, 650 F.2d 555, 565 (5th Cir. 1981); U.S. v.

Bavlor University Medical Center, 711 F.2d 38 (5th Cir.

1983); 0’Bryan v. Estelle, 691 F.2d 703 (5th Cir. 1983);

U.S. v. State of Texas, 523 F. Supp. 703 (E.D. Tex. 1981);

Comments to Proposed New Paragraph (k)

To Be Added to Rule 47 -- Paae 2
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Poplar Grove Planting and Refining Co. v. Bache Halsey

Stuart, Inc., 600 F.2d 1189, 1191 (5th Cir. 1979).

Comments to Proposed New Paragraph (k)

To Be Added to Rule 47 -- Page 3

C0000030



PROPOSED NEW PARAGRAPH (k)

TO BE ADDED TO RULE 47

Paragraph (k). In lieu of a supersedeas bond, a Rule

48 deposit, or any portion of either thereof, the trial

court may order a stay of all or any portion of any proceed-

ings to enforce the judgment or order appealed from pending

an appeal, upon a showing by the appellant and finding by

the trial court that the appellant has a substantial case on

the merits of the appeal; irreparable harm will be sustained

by the appellant if the judgment is not suspended; granting

the suspension would not substantially harm the appellee;

and granting :the’ suspension would serve the interests of

justice.

The trial court’s order granting any stay of enforce-

ment shall provide for posting security or alternative

security arrangements taking into account what security is

required to secure the plaintiff in judgment against any

loss or damage occasioned by the delay on appeal, as well as

the interests of justice and the relative equities of the

parties.

The trial court will have continuing jurisdiction to

vacate, limit, or modify the stay for good cause or changed

conditions during the pendency of the appeal. A motion to

vacate, limit, or modify the stay shall be filed and deter-

mined in the trial court. The exercise of discretion by the

trial court is subject to revi.Pw by the appellate court in

which the appeal is pending, or prior to the time that the

appellate court jurisdiction attaches, by a writ of mandamus

in the court of appeals.
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r 4(9/87

1

2 relating to a uniZiad system of security for judgments pending

3 appeal, to provide a procedure to supersede judgment liens, to

4 provide a limit on the amount of security required, to provide

5 flexibility in the type and amount of security required, to

6 provide for interlocutory appellate reviev, to provide !or

7 implementing rules, and to declare an emergency.

8 BE IT ENACTED BY THE LEGISIJITURE OF THE STATE OF TEXAS:

9 SECTION 1. This Act may be cited as the Sedurity for

10 Judgment Act.

11 SECTION 2. The Iaqislature of the State of Texas finds

12 that:

13 (1) Texas’ statutes and rules currently provide no

14 method by which judgment liens may be superseded pending

15 exhaustion of all appealsi

.
16 (2) Art. I., Sec. 13 of the Texas Constitution

17 provides a right of access to the appellate courts to present a

18 meaningful appeal by due course of law and

19 (3) The current security for judgment procedure may

20. not afford judicial discretion as to the amount and type of

21 security available to supersede a money judqmentt and

22 (4) The constitutionality of the Texas security for

23 judgment procedure provided for in Tex. R. App. P. 47, 48 & 49

24 and Section 52.009, Property Code at. sea. has been questioned as
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1 a denial of the due process and equal protection guarantees of

2 the Fourteenth Amendment to the United States Constitution; and

3 (5) The world-wide surety.. bonding capacity is only

4 approximately $1.2 billioni and

5 (6) The current security for judgment procedures are

6 in conflict, are ambiguous and are not under the administration

7 of a single branch of governmenti and

8 (7) The provisions of this Act will accomplish much-

9 needed clarification and afford equity, while preserving the

10 right of persons to obtain appropriate relief through the

11 appellate processes in the court systemt and

12 (8) The 70th Legislature, having determined that there

13 needs to be a substantive right of litigants to give security for

14 judgment pending appeal in order to protect the rights of access

15 by judgment debtors to the appellate courts of the State of Texas ’

16 and the United States Supreme Court to present a meaningful

17 appeal by due course of law enacts this legislation to accomplish

18 this purpose.

19 SECTION 3. Section 52.001, Property Code is amended to

20 read as follows:

21 Sec. 52.001 Establishment of Lien

22 A first or subsequent abstract of judgment, when it is

23 recorded and indexed in accordance with this chapter, constitutes

24 a lien on the real property of the defendant located in the

25 county in which the abstract is recorded and indexed, including

26 real property acquired after such recording and indexing;

27



1 and no lien shall be established or flerfected if the merson

2 aaainst whom the iudcment is rendered suflereedesthe Judcment as

3 Qrovided for herein.

4 SECTION 4. Section 52.002, Property Code is amended by

5 adding Subsection (d) to read as lollowst

6 (d) The l�nolicant shal]aive written notice to the j»dament

7 debtor of intent to recuest abstract of iudament by certified

8 mail at least ten days Rrior to makinv the aoRlication. Service

9 of Notice in accordance with Sec. 51.0021c) shall be sufficient.

10 SECTION S. Section 52.004, Property Code is amended by

11 adding Subsection (b)(4) to read as follows:

12 (4) - The number of the flace in the record in which an

13 affidavit of security for iudcmen is reco rded.

14 SECTION 6. Section 52.004, Property Code is amendsd by

is adding Subsection (d) to read as lollows:

16

17

18 �

19 �

20

21

22

23

24 Sec. 52.008 Securi%y for Judrnuan;

25 (a) A iudament debtor may provic'.e_,cgqgr,jtv for the iudgment

26 and thus suepend both the execution of the iudcnpx)t and the

27 'establishment of iudament liens durino the oendencv of an aRReal
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1 to the Courts of AMeal. the Texas Supreme Court or the United

2 States Sumreme Court. The Texas Suflreme Court ahall oromulaate

3grecific rules to aovern securit�� for iudaments oendinaappeai in

4 accordance with this mandate flrovided�thats

5 (1) The rules shall create a unified system for

6 the sus2ension of execution of the iudament and

7 sust)ension’of the establishment or validity of ludament

8 liens.

9 (2) The rules shall aive the District Court

i M
10 discretion reaardina the amount of security and tvfle of

11 security. beyond that currently Rrovided in Tex. R

12 ADID. P. 47 & 49..

13 (3) The rules shall urovide for interlocutory

14 npeellate review of the trial court’s determination of

15 the amount and tvfle of security revuired.

16 (4) No iudament debtor shall be revuired to

17 Droyide secubitv for iudament in a value in excess of

18 Si billion to susoend execution of the iudament and to

19 sustiend establishment or validity of iudament liens.

20 (b) Pendina final flromulaation of the rules as mandated In

21 1a) above a verson aaainst whom a iudament has been rennPTPd may

22 provide security for the iudament and thus susoend both the

23 execution of the iudament and the establishment of iudament liens

24 tlurina the pendency of an amneal to the Court of Avpeals the

25 Texas Supreme Court or the United States Supreme Court by any of

26 the followina methods:

27 f11 The iudament debtor may follow the current



• 1

2

3 121 The iudoment debtor may aDD1v by motion to

4 the udge of the court which rendered the iudament for

5 a determination of the amount and tvDe of�eecuritv for

6 jydrrment The filing of the motion shall act as an

7 i=adiat stay of enforcement of the iudcment and

8 establishment of iudement liens Dendinc final
.._,^

9 determination of the motion. Any iudament lien filed

10 prior to the determination of the motion shall be void

^

11 and of no force and effect. The district iudge shall

12 p=Qmptly hold an evidentiarv hearina. if recuested by

13 either 32nrty, and shall set security in an amount and

14 &yoe which the court deems adecuate to orotect the

15 status auo Dendine aopealr Drovided. however that

16 security for iudament may notbe recuired in a sum in

17 excess of the value of One Billion Dollars.

18 (c) Pendina final Dromulcation of the rules mandated in (ai

19 °b^°° the court o! aD^eals shall entertain an interlocutory

20 aDDpal for insufficiency or excessiveness of secvritv for

21 judc*+pnt from the determination by the district court of the

22 amou_nt and tvme of security for iydcrm4rLt. During the Dendencv of

23 the interlocutorv aDDe 1. enforcement of the iudament and

24 establiahment of iudament liens sha1Z be staved Dending final

25 determination of the interlocu_torv aoneal. Any iudament lien

26 filed vrior to the final determination of the aDDeal ahall be

27 v
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1 such further orders as the court deems amnroflriate to orotoct the

2 status Quo pendine final determination of the interlocutory

3 anoeal�

4 SECTION B. Chapter 52, Texas Property Code is amended by

5 adding Section 52.009 to read as follovss

6 Sec. 52.009 Affidavit of Security for Judcment

7 lal If seeurity for iudament has been denositad with the

6 clerk of the court in the type and amount as orovided for herein.

9 on apDlication of a flerson avainst whom a iudament has been.

10 rendered or on apolication of that joeraones acent, attorney or

11 ass ynee. the iudce or the clerk of the court which entered the

12 j,yldament shall orenareand deliver to the anolicant an affidavit

13 of security forjudament.

14 fbl The affidavit of securitv for iudcment must shov:

15 f11 The information recruired in Sec. 52.003f11-

16 (51.

17 f21 The date the atineal vasiperfected.

18

19

20 SECTION 9. The provisions of this Act are intended to

21 create a substantive right.of litigants to give security for

22 judgment pending appeal in order to protect the right of access

23 by judgment debtors to the appellate courts of the State of Texas

24 and the United States Supreme Court to present a meaningful

25 appaal by due course of lav in accordance with Art. Z, Sec. 13 of

26 the Texas Constitution. Therefore, in accordance with the

27



1 Court of Texas may not abridge, enlarge or modify the substantive

2 rights created herein by promulgation of rules in conflict

3 herewith.

4 SECTION 10. This Act applies to any judgment entered

5. after its effective date and any judgment entered prior to its

6 effective date which is pepding on appeal in a Court of Appeals,

7 the Texas Supreme Court or the United States Supreme Court on the

8 effective date of this Act.

9 SECTION 11. The importance of this legislation and the

10 crowded condition of the calendars in both houses creates an

11 emergency� and an imperative public necessity that the

12 constitutional rule requiring bills to be read on thiee several

13 days in each house be suspended, and this rule is hereby

14 suspended, and that this Act take effect and be in force from and

15 after its passage, and it is so enacted.



Ms. Marie Yates

Vinson & Elkins

First City Tower

Houston, Texas 7T002

Dear Marie:

February 23, 1987

1

_i_

TELEPHONE

(512) 224-914d

.Tnclosed is t^e-text of the proposed change to TRAP 47 which

was ur.agimously supported by the State Bar Cor*iittee on Adminis-

trative of Justice but nonetheless rejebted by the Supreme Court

Advisory Committee:. I would appre^iate very much, in view of al?"

tha research that you have done on -’the st:‘=rect of supersedeas,

y--)ur reviewing Rule ^_7 in its entirety, identifying the. many

inconsi-tencies and inadequacies of it, and proposing a revised

Ri^-I!e for’ me to submit i-o the Supreme_ ^ourt Adv- sory Comr:,_ :-tee.

I know that this request is a substantial imposition on you,

but I simply can’t resist at;^ieast attempting to call upar:.,Yc-xr

bright intellect.-.and your u,derstanding of su^ersedeas pro^:lems_

to .g.ive.-;:zs some help in -solving the diffi...:lties that‘-are";

inherent in this poorly wC..-Jed Rule.

Very,truly yours,



Texas Rules of Appellate Procedure ,

Rule 47. Supersedeas Bond or Deposit in Civil Cases

(a) No Change

(b) No Change

(c) No Change

(d) No Change

(e) No Change

(f) No Change

(g) No Change

(h) No Change

(i) No Change

(j) No Change

[(k) In lieu of a supersedeas bond or any portion thereof,

the court from which or to which an appeal is taken may order a

stay of all or any portion of any proceedings to enforce the

judgment or order appealed from pending an appeal upon further

finding that t’Xe’’’appeal A not frivolous, not taken for purposes

of delay, and that the interest of justice will be served by

such stav. Any order granting, limiting, or modifying a stay

must provide sufficient conditions for the continuing security of

a party with a judgment and to preserve the status quo and the

effectiveness of the judgment or order appealed from.

A court may vacate, limit, or modify the stay for good cause

during the oendency of the appeal. A motion to vacate, limit, or

modify the stay shall be filed and determined in the court that

last rendered any order concerning the stay subject to review by

any higher court.

Advisory Committee Comment: This is a proposal for a new rule to

provide asecure alternative to requiring supersedeas bonds in

the full amount of a judgment. The Supreme Court Advisory

Committee voted 8-4 to reject the proposal. The State Bar

Committee on Administration of Justice voted unanimously in favor

of the proposal.
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SHINGTON, D.C.20004-1007

TELEPNONE 202 639-6500 TELEX 89880

TELEPHONE 01 441 491-7236

CABLE viNELKINS LONDON W1-TELEX 24140

March 9, 1987

Mr. Luther H. Soules, III

Soules, Cliffe & Reed

800 Milam Building

East Travis at Soledad

San Antonio, Texas

Dear Luke:

Pursuant to our telephone conference of this date,

enclosPC? please find the decision of McCormick Operating

Comz)any v. Gibson Drillina Compa.ny, 717 S.W.2d 425 (Tex.

App.--Tyler 1986).

Marie R. Yeat
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SPECIAL SUBCOMMITTEE ON FEDERAL RULE 11

Chairpersons: Gilbert T. Adams, Jr.

Beaumont, Texas 77701-1619

Broadus A. Spivey

Spivey, Kelly & Knisely

P . 0. Box 2011

Austin, Texas 78768-2011

Members: David J. Beck

Fulbright & Jaworski

1301 McKinney Street

Houston, Texas 77002

Professor Elaine Carlson

South Texas College of Law

1303 San Jacinto

Houston, Texas 77002

Gilbert I. Lowe

Orgain, Bell & Tucker

470 Orleans Street

Beaumont, Texas 77701

Charles Morris
Morris, Craven & Sulak

600 Congress Avenue
Suite 2350

Austin, Texas 78701-3234

Tom Ragland

Waco, Texas 76703

000U0046
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June 10, 1987

Mr. Broadus Spivey FEDERAL EXPRESS:

Spivey, Kelly & Knisely 457 114 3894

P.O. Box 2011

Austin, Texas 78768-2011

Mr. Gilbert Adams FEDERAL EXPRESS:

Law Offices of Gilbert T. Adams 457 114 3905

1855 Calder Avenue

Beaumont, Texas 77701-1619

Dear Broadus and Gilbert:

I know how chagrined you must be over the recalcitrance of the

Legislature to honor the rule-making power of the Supreme Court.

However, we will nonetheless be able to handle that in a

completely effective way at the June 26th meeting.

I have not, as- yet, received the written report from your

subcommittee, although it was due on May 29, 1987, and,

accordingly, have undertaken to prepare a proposed rule for

consideration at the meeting. I would like to have your

subcommittee’s written report in my hands on this proposal as of

June 18, 1987, i.e., next Thursday. I plan to prepare the

complete meeting agenda on Friday, June 19, 1987, and to have

your report distributed to all Committee members at that time.

Accordingly, we cannot further delay.

I also enclose a copy of Art. 5 §31, wherein the Texas

Constitution gives the Court rule-making power and of Government

Code §22.004, which likewise gives the Supreme Court rule-making

power and mandates that:

"At the time the supreme court files a rule, the

court shall file with the secretary of state a list

of each article or section of general law or each

part of an article or section of general law that

in the court’s judgment is repealed." (emphasis

supplied)



Broadus Spivey

Gilbert Adams

June 10, 1987

Page Two

This latter provision sustains that part of my proposal which

repeals the offendingly intrusive portion of the tort reform act,

i.e. Chapter 9, "Frivolous Pleadings and Claims." I understand

the heavy burdens you labored under during the session, but I

hope that you can, within the week, give me your subcommittee’s
written report, by conducting subcommittee meetings
.telephonically. I sent copies to all of them.

Thank you for your support and cooperation.

LHSIII/tat

encl/as

cc: Justice James P. Wallace

All Subcommittee Members

00000048
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Texas Rules of Civil Procedure

13.

[The signature of any attorney or party constitutes a

certificate by him that he has read the pleading, motion, or

other paper; that to the best of his knowledge, information, and

belief formed after reasonable inquiry it is not groundless and

brought in bad faith or groundless and brought for the purpose of

harrassment.] Any attorney [or party] who shall bring a

fictitious suit as an experiment to get an opinion of the court,

or who shall file any fictitious pleading in a cause for such a

purpose, or shall make statements in pleading preseat^xg-a-state

ef-ce-se which he knows to be groundless and false, for the

purpose of securing a delay of the trial of the cause, shall be

held guilty of a contempt [.]-; aad-the-eeu-rt;-trf-3t^--owrr-motri-cxr,

er- a-t- --t*e--instanee--o-f---aft^--partp,--aft --iixrri-r^ -te

aseerteix-^re--€aet- [If a pleading, motion or other a er is

signed in violation of this rule, the court, upon motion or upon

its own initiative, shall impose sanctions available• under Rule

215 upon the person who signed it, a represented party, or both.

Courts shall presume that pleadings, motions, and other

papers are filed in good faith. No sanctions under this rule may

be imposed except for good cause, the particulars of which must

be stated in the sanction's order. "Groundless" for purposes of

this rule means no basis in law or fact. The court may not

00000049
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impose sanctions for violation of this rule if, before the 90th

day after the court makes- a determination of such violation, the

offending party withdraws or amends the pleading, motion, or

other paper,.-or, offending-portion thereof to the satisfaction of

the court. A general denial does not constitute a violation of

this rule. The amount requested for damages does not constitute

a violation of this rule.]

. .- . . .. . . .
[Chapter 9, Subtitle A, Title 2, Civil Practice and

Remedies Code "Frivolous Pleadings and Claims" otherwise to be

effective , is rep^ealedpursuantto Tex. Const. Art.

40
I
I
I
I
I
I
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GOVERNMENT CODE
Title 2

1737.
§ 76.

§§ 19, 20.

14
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§ 22.005.
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1 death and other civil actions based on tortious conduct.

2 ARTICLE 2. TRIAL; JUDGMENT

3 SECTION 2.01. Subtitle A, Title 2, Civil Practice and

4 Remedies Code, is amended by adding Chapter 9 to read as follows:

5 CHAFTER 9. FRIVOLOUS FLEADINCS AND CLAIMS

6 SUBCHAPTER A. GENERAL PROVISIONS

7 Sec. 9.001. DEFINITIONS. In this chapter:

8 (1) "Claimant" means a party, including a plaintiff,

9 counterclaimant, cross-claimant, third-party plaintiff, or

10 intervenor, seeking recovery of damages. In an action in which a

11 party seeks recovery of damages for injury to another person,

12 damage to the property of another person, death of another person,

13 or other harm to another person, "claimant" includes both that

14 other person and the party seeking recovery of damages.

15 (2) "Defendant" means a party, including a

16 counterdefendant, cross-defendant, or third-party defendant, from

17 whom a claimant seeks relief.

18 (3) "Groundless" means nobasis in law and in fact.

19 (4) "Pleading" includes a motion. +

20 Sec. 9.002. APPLICABILITY. ( a) This chapter applies to an

21 action in which a claimar.t seeks:

22 (1) damages for personal injury, property damage, or

23 death, regardless of the legal theories or statutes on the basis of

24 which i_ecovery is sought, includingan action based on intentional

25 conduct, negligence, strict tort liability, products liability

26 ( whether strict or otherwise or
--
breach of warranty; or

.^---

27 S2L damages other than for personal injury, property

I



1 damage, or death resulting from any tortious conduct, regardless of

2 the legal theories or statutes on the basis of which recovery is

3 sought, including libel, slander, or tortious interference with a

4 contract or other business relation.

5 (b) This chapter applies to any party who is a claimant or

6 defendant, including but not limited to:

7 (1) a county;

8 (2) a municipality;

9 (3) a public school district;

10 (4) a public junior college district;

11 (5) a hospital district;

12 (6) a hospital authority;

13 (7) any other political subdivision of the state; and

14 (8) the State of Texas.

15 (c) In an action to which this chapter applies, the

16 provisions of this chapter prevail over all other law to the extent

17 of any conflict.

18 Sec. 9.003. TEXAS RULES OF CIVIL PROCEDURE. This chapter

19 does not alter the Texas Rules of Civil Procedure or the Texas

20 Rules of Appellate Procedure.

21 Sec. 9.004. APPLICABILITY. This chapter does not apply to

22 the Deceptive Trade Practice-Consumer Protection Act (Subchapter E,

23 Chapter 17, Business & Commerce Code) or to Chapter 21, Insurance

24 Code.

25 (Sections 9.005-9.010 reserved for expansioni

26 SUBCHAPTER B. SIGNING OF PLEADINGS

27 Sec. 9.011. SIGNING OF PLEADINGS. The signing of a pleading

70R7633 E 4
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1 as required by the Texas Rules of Civil Procedure constitutes a

2 certificate by the signatory that to the si gnatory's best

3 knowledge, information, and belief, formed after reasonable

4 inquiry, the pleading is not:

5 (1) groundless and brought in bad faith; or

6 (2) groundless and brought for the purpose of

7 harassment.

8 Sec. 9.012. VIOLATION; SANCTION. ( a) At the trial of the

9 action or at any hearing inquiring into the facts and law of the

10 action, after reasonable notice to the parties , the court may on

11 its own motion, or shall on the motion of any party to the action ,

12 determine if a pleadin g has been si gned in violation of any one of

13 the standards prescribed by Section 9.011.

14 (b) In making its determination of whether a pleadin g has

15 been signed in violation of any one of the standards prescribed by

16 Section 9.011, the court shall take into account:

17 (1) the multiplicity of parties;

18 (2) the complexity of the claims and defenses;

19 (3) the length of time available to the party to

20 investigate and conduct discovery; and

21 (4) affidavits, depositions, and any other relevant

22 matter.

23 (c) If the court determines that a pleading has been signed

24 in violation of any one of the standards prescribed by Section

25 9.011, the court shall, not earlier than 90 days after the date of

26 the determination, at the trial or hearing or at a separate hearing

27 following reasonable notice to the offending party, impose an

70R7633 E 5
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1 appropriate sanction on the signatory, a represented party, or

2 both.

3 (d) The court may not order an offending party to pay the

4 incurred expenses of a party who stands in opposition to the

5 offending pleading if, before the 90th day after the court makes a

6 determination under Subsection (a), the offending party withdraws

7 the pleading or amends the pleading to the satisfaction of the

8 court or moves for dismissal of the pleading or the offending

9 portion of the pleading.

10 (e) The sanction may include one or more of the following:

11 (1) the striking of a pleading or the offending

12 portion thereof;

13 (2) the dismissal of a party; or

14 (3) an order to pay to a party who stands in

15 opposition to the offending pleading the amount of the reasonable

16 expenses incurred because of the filing of the pleading, including

17 costs, reasonable attorney's fees, witness fees, fees of experts,

18 and deposition expenses.

19 (f) The court may not order an offending party to pay the

20 incurred expenses of a party who stands in opposition to the

21 offending pleading if the court has, with respect to the same

22 subject matter, imposed sanctions on the party who stands in

23 opposition to the offending pleading under the Texas Rules of Civil

24 Procedure.

25 Sec. 9.013. REPORT TO GRIEVANCE COMMITTEE. (a) If the

26 court imposes a sanction against an offending party under Section

27 9.012, the offending party is represented by an attorney who signed

70R7633 E 6 00000058
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1 the pleading in violation of any one of the standards under Section

2 9.011, and the court finds that the attorney has consistently

3 engaged in activity that results in sanctions under Section 9.012,

4 the court shall report its finding to an appropriate grievance

5 committee as provided by the State Bar Act (Article 320a-1,

6 Vernon's Texas Civil Statutes) or by a similar law in the

7 jurisdiction in which the attorney resides.

8 (b) The report must contain:

9 (1) the name of the attorney who represented the

10 offending party;

11 (2) the finding by the court that the pleading was

12 signed in violation of any one of the standards under Section

^ 13 9.011;

14 (3) a description of the sanctions imposed against the

15 signatory and the offending party; and

16 (4) the finding that the attorney has consistently

17 engaged in activity that results in sanctions under Section 9.012.

18 Sec..9.014. PLEADINGS NOT FRIVOLOUS. (a) A general denial

19 does not constitute a violation of any of the standards prescribed

20 by Section 9.011.

21 (b) The amount requested for damages in a pleading does not

22 constitute a violation of any of the standards prescribed by

23 Section 9.011.

24 SECTION 2.02. The heading of Chapter 33, Civil Practice and

25 Remedies Code, is amended to read as follows:

26 CHAPTER 33. COMPARATIVE RESPONSIBILITY ( N56bi6BN65)

27 SECTION 2.03. The heading of Subchapter A, Chapter 33, Civil

I
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[Effect of Signing of Pleadings, Motions and Other

Papers; Sanctions]

[The signature of any attorney or party constitutes a

certificate by him that he has read the pleading, motion, or

other paper; that to the best of his knowledge, information,

and belief formed after reasonable inquiry it is well grounded

in fact and is warranted by existing law or a good faith

argument for the extension, modification or reversal of

existing law and that it is not interposed for any improper

eurpose, such as to harass, or to cause unnecessary delay or

needless increase in the cost of litigation.] Any attorney [or

party] who shall bring a fictitious suit as an experiment to

get an opinion of the court, or who shall file any fictitious

pleading in a cause for such purpose, or make statements in

pleading presenting a state of case which he knows to be

groundless and false, for the purpose of securing a delay of

the trial of the cause, shall be guilty of a contempt; and the

court, of its own motion, or at the instance of any party, will

direct an inquiry to ascertain the fact. [If a pleading,

motion or other paper is signed in violation of this rule, the

court, upon motion or upon its own initiative, shall impose

upon thc person who signed it, a represented party or both, an

appropriate sanction, which may include an order to pay to the

other party or parties the amount of the reasonable expenses
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SUSAN D. REED

IEB C. SANFORD

SUZANNELANGFORD SANFORD

HUGH L SCOTT. IR.

Ms. Diana E. Marshall

Baker & Botts

One Shell Plaza

Houston, Texas 77002

I
I
I Of
I
I

February 9, 1987

RE: Proposed Change to Rule 13

Dear Ms. Marshall:

Enclosed is a letter from John H. Cochran regarding an amendment

to Rule 13 of.the Rules of Civil Procedure. This letter has been

on our docket for some time, and I anticipate being able to

dispose of it at our June meeting.

Please draft, in proper form for Committee consideration, an

appropriate Rule for submission to the Committee at our June

meeting. Please forward your draft to me no later than March 9,

1987.

Thank you for your attention to the business of the Advisory

Committee.

LHSIII/tat

enclosure

cc: Justice James P. Wallace
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SUZANNE LANGFORD SANFORD

HUGH L. SCOTT. 1R.

September 25, 1986

Honorable Linda B. Thomas

Judge, 256th District Court

Old Red Courthouse, Second Floor

Dallas, Texas 75202

Dear Judge Thomas:

Enclosed is a letter from John H. Cochran regarding an amendment

to Rule 13. Please draft,' in proper form for Committee

consideration, an appropriate Rule change for submission to the

Committee and circulate it among your Standing Subcommittee

members to secure their comments.

As always, thank you for your keen attention to the business of

the Advisory Committee.

Very truly yours,

LUTHER H. SOULES III

LHSIII/tat

encl/as

so
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September 8, 1986

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory -Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Fisher, Gallagher, Perrin & Lewis

ot 2600 Two Houston Center

'I

Re: Rule 13 (Penalty for Fictitious Suits or Pleading

and

Rule 215 (Abuse of Discovery; Sanctions)

Dear Luke and Mike:

I am enclosing a letter from John H. Cochran of Dallas,
regarding the above rules.

May I suggest that these matters be placed on our next
Agenda.

JPW: fw

Enclosure

cc: Mr. John H. Cochran

P. 0. Box 141104

Dallas, Tx 75214
00000063
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August 27, 1986

Supreme Court

Supreme Court Building

P. 0. Box 12248

Austin, Texas 78711

Atten-tion: Rules of Civil Procedure Revision Committee

Gentlemen:

The next time the Supreme Court gets ready to rewrite the Rules

of Civil Procedure, I think that Rule 13 should be amended to

include frivolous lawsuits and motions and that the sanctions

of Rule 215 A should be applicable.
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MEMBERSHIP

STANDING SUBCOMMITTEES

TEXAS SUPREME COURT ADVISORY COMMITTEE

STANDING SUBCOMMITTEE ON RULES 1-14

Chairperson: Diana E. Marshall

Baker & Botts

One Shell Plaza

Houston, Texas 77002

(713) 229-1234

Members: Tom L. Ragland

Clark, Gorin, Ragland & Mangrum

P.O. Box 239

Waco, Texas 76703
(817) 752-9267

Broadus Spivey
Spivey, Kelly & Knisely

P.O. Box 2011
Austin, Texas 78768-2011

(512) 474-6061

Gilbert I. Lowe

Orgain, Bell & Tucker

Beaumont Savings Building

470 Orleans Street

Beaumont, Texas 77701

(409) 838-6412

Elaine Carlson

South Texas College of Law

1303 San Jacinto

Houston, Texas 77002

(713) 659-8040 ext. 434

Kenneth D. Fuller

Koons, Rasor, Fuller & McCurley

Suite 300

2311 Cedar Springs Road

Dallas, Texas 75201

(214) 871-2727
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Ms. Diana E. Marshall

Baker & Botts

One Shell Plaza

Houston, Texas 77002

•

February 24, 1987

RE: Local Rules

Rule 3, Texas Rules of Civil Procedure

Dear Ms. Marshall:

At our November meeting, Frank Branson moved that an attempt be

made to create a uniform set of local rules. I have included the

pertinent part of our meeting transcript for your information and
use.

Please submit this issue to your subcommittee and have a report'

prepared for our June meeting, submitting a draft of same to me

no later than May 29, 1987, for inclusion in the agenda.

LHSIII/tat

enclosure
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February 26, 1987

C

Ms. Diana E. Marshall

Baker & Botts

One Shell Plaza

Houston, Texas 77002.

RE: Orders of the District Courts

of Bexar County, Texas

Dear Ms. Marshall:

Please review, along with your subcommittee, the enclosed Orders

of the District Courts of Bexar County, Texas, to determine.

whether they could be included in a uniform set of local rules.

I have enclosed a copy of my letter to Sam Sparks regarding these

same Orders, requesting him to look at them from a different

perspective.

Please send me a draft of your report no later than May 29, 1987,

so that I may include it in our agenda for consideration.

LHSIII/tat

encl/as

cc: Mr. Sam Sparks
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0
re^cr=_d that all District

Ccurts are czr=ent on civi1 cases filed dur'ng and sinca 1983

sine= civil cases have been ,:oat=d into cor„puter= and accordingly

subject to more readily ava=:acle infornat:on for judicial

management.
The Ccur_s have de_srnined jointly that the pre-1983

eases are prcper cases for rsvis:•7 as to'dissa.ssal for want of

prosecution psrsuant to Ta:c. R. Civ. P. 165a, and that any cases

not dismissed for want of pr=secu^_^= en are proper cases either (a)

where service is cc::p:ste for immediate pratrial pursuant to Te:c.

R. Civ. P. 16E and d_cpos_ =e- by .=_al or, (b) where servi

" - - = =-^IvG: gcncrabie Soloman J.

Cassab, J_ , 57ta Jud:c^al Dist_,ct Judge, r'e__

Fo.^.o_abl_ c::ssna C. Williams, 1312t Ju`

ed, and

icial District
or ;4eir suecassors

•Texas, (t_`:e "C;,ur=.oom", for

the ru_reses of ca::ductin; hearings for di=z=ssals^for

want of prosecsticn,

service of prccass,

cor.duct_: S trials on

9

pre-198= civil essas

ordering ser:ice
or substitute

entering

the merits

pendi^g in

pr,-==_al or=ers. and

to cor.clu=:on, of all

all Judic:al District

wit-`• a gcal towards

May 31, 1986. The

for all pu-poses of

00000069



2.

3.

the Assigned Judges Presiding should dete^%ine on



- and suf__c:ent

fu=t_`-_r to
ne;at_re the reasonableness of any ot':er

fo=» of su:s.:i:uta 3erv=ce of cit=ticn pursuant to Tex.

^• C-••• P. :Cc, 1C9, 1-G_. Pbsant eu-__c_.=.t showing

at the Dismissal Eear:ng to reascnably assure that Rule

106 ser'rica can be proc:ptly made or to support
subst:tute se='rica or service by pu:lication or

ot.erdise,
e_ses in which deF_..'-car.ts

are not served

6:lall
be dizmisze= for want of prasecut=oa.

4. v

b

Tex. R. .Civ. P. 229 and 241 the Assigned Judge
Pr_aid'-ng shall randzr

and sign proper fo:-3 of default

judgnents p:asent_d at the D'--aissal F:ear_ng:
where

saal- 1- a



by

�

5.



I

I
I
I

I

I

I
I
I
I
I
I
I
I
I

Hearing, if the Court t`:-a=e cancludes that the case

s'r.culd be maiZZa±n_d for trial, render and sign an

order as follows:

(a) All time periods hereinaftar set fort-h commenca on

't.̀^.e .

,



not submitted will be deemed waived. Any

supplementsl pleadings of the parties, together

with a statement by every party identifying the

name, locc.ticn, and telephone number of every

per=on having ]aiowledge of relevant facts,

including experts, and identifying by name,

address, telephone number, subject matter, and

sutstance of opinion every witness who will or may

be called at trial in whole or in part to e=ress

an oDinion on. any matter shall also be filed on or

pric= to the e_r=iration of 28 days. Pleadings may

not t%ereafter be supplemented and persons and

e::par= witnesses not so identified may not testify

at any t=ial .

(e) If a jury fee is paid, and special issues are

r:1:este-_', all __c-t-esta for inst=sctions and

definitions shall be submitted on or prior to the

en=i===iar. of 3= days, otZer•.rise suc : recuests

shall be deemed waived.

(f) All discovery will be completed on or prior to the

e::p_=__ion of 70 days: In this conaect:on,

pursuant to the provisions of Tex. R. Civ. P.

215(3), the Assigned Judge Presiding shall order

in all cases the harshest permissible sanctions

against parties and attor.:eys in circumstances

where disccverf a.` .̂uses occur which. tend to delay

t:ials or int:r:ere with timely prenaration for

t=ials; default jud_e.aents against de=endants- and

dismissals against plaintiffs are to be considered

in all such cases and granted wherever supported

by the ci.-..umstan ces.



(g) Trial on the merits shall cos-mezca on or prior to

(h) The time periods set forth in the order may be

modif=ed or e:ctar_ded by any Assigned Presiding

District Judge only to prevent manifest injusticz.

(i) Tex. R. Civ. P. 5 shall govern any deadlines

falling on legal holidays.

(j) railure to comply with any deadline will, in

addit_on to the waivers hereinabove set fort_`i,

also be, in the discretion of any Assigned Judge

P=esiding, grour.d for immediate dismissal of the

case for want of prosecution upon notice to the

parties.

6.

7. NOTIC° OF JiTDC:T^*?T: Notice of Judgment shall be given

by the Cler'c where req::red pursuant to Tex. R. Civ. P.

16Ba(1),-239a, and 306a(3).


