
May 16, 1986

Report on Rule changes addressed

by Standing Subcommittee on

Pretrial and Discovery

Rules 15-215A 5 -

Rule 18 (h) 6-47

Rule 27 (b) 47-58

Rule 27 (c) 57-58

Rule 72 58-60

Rule 99 60-81

Rule 103 and 106 65, 81-133

Rule 107 134-135

Rule 142 135-140

Rule 145 140-161

Rule 162 161-180

Rule 165a

Rule 165a(2) 183-186

Rule 165 186-200

Rule 166b 200-213

213-216

Rule 188a 217-222

Rule 201 222-225

Rule 204 and 204(4) 225-235

Rule 205 235-244

Rule 207 244-265

Rule 209 265-286

Rule 215 286-289



Page 2

Rule 239a

Rule 306a(3)

Rule 167 and 168

Rule 169

Rule 209

Rule 207

289-293

291-293

293-345

299

345-353

350-356



5

I 15

I
I 18

I
I
I

I

Austin, Texas 78701

May 16, 1986

2

3

APPEARANCES:4

MR. LUTHER H. SOULES, III, Chairman

Supreme Court Advisory Committee, Soules & Reed,

800 Milam Building, San Antonio, Texas 782056

MR. GILBERT ADAMS, 1855 Calder & 3rd

Street, Beaumont, Texas 77701-1619

MR. PAT BEARD, Beard & Kultgen, 1229 North

Valley Mills Drive, P. 0. Box 529, Waco, Texas

76703

8

9

MR. DAVID J. BECK, Fuibright & Jaworski,

1301 McKinney Street, Houston, Texas 77002

10

11

PROFESSOR NEWELL H. BLAKELY, University of

Houston- Law Center, 4800 Calhoun Road, Houston,•.

Texas 77004

12

13

MR. FRANK BRANSON, Allianz Financial

Centre, LB 133, Dallas, Texas 75201

14

PROFESSOR J. H. EDGAR, School of Law,

Texas Tech University, Lubbock, Texas 7940916

MR. GILBERT I. LOW, Orgain, Bell & Tucker,

470 Orleans Street, Beaumont, Texas 77701

17

MR. STEPHEN E. MCCONNICO, Scott, Douglass

& Lutton, 12th Floor, 1st City National Bank

Building, Austin, Texas 78701-2494

19

20

MR. RUSSELL H. MCMAINS, Edwards, McMains,

Constant & Terry, 1400 Texas Commerce Plaza, P.O.

Drawer 480, Corpus Christi, Texas 78403

21

MR. CHARLES MORRIS, Morris, Craven &

Sulak, 1010 Brown Bldg., Austin, Texas 78701

22

23

MR. HAROLD W. NIX, 603 Broadnax Street,

P.O. BOX 679, Daingerfield, Texas 75638-0679

24

25

512-474-5427

ELIZABETH TELLO



1

2

3

4

5

6

8

9

10

11

I 12

13

14

15

16

17

18

19

20

1 21

I

I

22

23

24

25

MR. SAM.SP.ARKS,_Grambling.& Mounce, 8th

Floor, Texas Commerce Bank Building, P.O. Drawer

1977,.E1 Paso, Texas 79950-1977

MR._SAM D..SPARKS, Webb, Stokes,_Sparks,

Parker, Junell & Choate, 314 W..Harris Street,

P. 0. Box 1271, San Angelo, Texas 76902-1271

MR. BROADUS A. SPIVEY, Spivey,_Grigg,

Kelly &.Knisely, A.P.C., 812.W. llth Street,

P. 0. Box 2011, Austin, Texas 78768-2011

..HONORABLE_LINDA.B. THOMAS, Judge,.256th

District Court, 2nd Floor, Old Red Courthouse,

Dallas, Texas 75202

_.. MR. HARRY. TINDALL,_Tindall.& Foster, 2801

Texas Commerce Tower, Houston, Texas 77002

HONORABLE BERT-.H. TUNKS, Abraham,-Watkins,

Nichols, Ballard, Onstad & Friend, 800 Commerce

Street, Houston, Texas 77002

HONORABLE JAMES P. WALLACE, Justice,

Supreme Court, Supreme Court-Bldg., P. 0. Box

12248 Capitol Station, Austin, Texas 78767

_ HONORABLE ALLEN WOOD, Wood & Burney, 1700

First_City.Tower II, P. 0. Box 2487, Corpus

Christi, Texas 78478

ELIZABETH TELLO

t 512-474-5427 SUPREME COURT REPORTERS

ELIZABETH TELLO CHAVELA V. BATES



• 13
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CHAIRMAN SOULES: It's 8:45 on the

16bh. Meeting will come to order. Just a few

preliminary matters: One of the Courts of Appeal

has now found that our distress warrant rules are

constitutional and the Extraordinary Writ

Committee worked on those, as you know, sometime

back, worked on garnishment, sequestration,

attachment, distress warrant, child right of

property and revised all those in view of

plaintiffs and progeny (phonetic) from the Supreme

Court of the United States. And so apparently we

did a good enough job to satisfy one Court of

Appeals, and to my knowledge, none of those rules

have been declared unconstitutional. And they

now, at least, with all the same scheme, have been

held constitutional.

MR. BEARD: I got a district court

that declared a garnishment statute

unconstitutional on the final judgment.

CHAIRMAN SOULES: Well, you got that

done to you, or got it accomplished?

MR. BEARD: I got it accomplished.

CHAIRMAN SOULES: Actually, was there

anything presented to the court about the rules or

was it just the statute?
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MR. BEARD: Well, it was just on the

question of exempt property in the cashing and

buying and garnisheeing without notice. There is

a Pennsylvania case that raises the question.

CHAIRMAN SOULES: Well, there's a

Texas case that holds that the garnishment

statutes are unconstitutional. Now, they have

been re-enacted by the legisla.ture, so I don't

know what that's going to do to it.

MR. BEARD: All I'm saying is, we

probably ought to -- and I should do this by

committee -- is provide for notice provisions when

you garnishee with the final judgment. We don't

have any provision for notice.

CHAIRMAN SOULES: That was deliberate.

That was deliberately omitted.

MR. BEARD: Well, I know it was, but

we have a lot of cash that is exempt by law. So

you don't give notice before you go garnishee, but

you give notice of whether they have a hearing and

all that other stuff. But we don't have that on

the final judgment.

CHAIRMAN SOULES: Well, fine. And the

reason that we don't have it is because this

committee, at least, concluded that we didn't need

512-474-5427
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to under those, because the party had notice of

the suit. They had notice of the judgment under

the rules. And they should anticipate that there

would be execution or other means to enforce the

judgment. So the notice was deemed to the party,

you know, about taking their property and they

could take it without it. Now, that's why we

it now.

MR. BEARD: I think we really should

because you have cash that is exempt, homestead,

workmen's comp.

CHAIRMAN SOULES: That may be right.

Maybe we need to look at that. One thing that's

left, too, is the ex parte receivership, and we

may not even need that. You might think about

that before your report, Pat, is whether we even

need to have ex parte receivership in the rules

anymore. We either need to take it out or make it

comply. That's one last ex parte seizure scheme

that we haven't addressed.

JUDGE WOOD: Mr. Chairman, those of us

who were here when those rules were amended,

brought up to date, conformed to the constitution,

are aware that you were the leading spirit in
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revising all of those rules. I'm sure you had

other people working with you, but It is my

understanding that you had the laboring all the

way through. And those of us who were here at

that time know that and appreciate it.

CHAIRMAN SOULES: Thank you, Judge.

That was by way of getting into the other

overhauls that we're doing here. We spent a good

long day yesterday on Administrative Rules and

those that were present at the end of the day

voted nine to one to recommend that the Court not

adopt those rules. But nonetheless, we spent the

entire day scrubbing those rules for problems with

the Rules of Civil Procedure and for procedural

omissions in those rules to make them workable and

practical. And however they come down, I think,

whether they are adopted or not, our work is going

to be beneficial to the Bar.

It was stated this morning that it was

surprising that someone, at least, didn't make a

motion that the rules be made applicable for one

year only to Harris County, and then if they

worked there, we wouldn't need them anywhere else

or there anymore. The motion wasn't made so we

won't have to bring that up again.
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MR. TINDALL: Can we amend that and

exclude Harris County?

CHAIRMAN SOULES: That large piece of

work has been done. Here's another piece of work,

and these are the Appellate Rules. Now, these

have now been promulgated by the Supreme Court of

Texas after approximately two years of work that

began with some effort in the legislature that got

the Court of Appeals rule-making power. The

principal problem was that the Courts of Appeals

were working under two appellate systems,.and

there really wasn't any need for two. But they

had a scheme under the criminal system and a

scheme under the civil system. We got a charge to

harmonize Appellate Rules of Texas, and it was

done by Rusty McMains, largely by Rusty and Bill

Dorsaneo for this committee, although, we've spent

a lot of time in session dealing with them as a

committee as a whole.

MR. MCMAINS: Judge Tunks and Judge

Guittard were also very active.

CHAIRMAN SOULES: I said in this

committee, and in the previous committee --

Rusty, thank you for that reminder. Of course,
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Judge Guittard shared the joint committee between

the Court of Appeals and the Supreme Court with

Judge Clinton as a representative of the Court of

Appeals and a broad section of both civil and

criminal practitioners that got it here.

In the interim between our last meeting when

this committee approved the rules, subject to a

conference participated in as our representative

by Rusty and then* Bill Dorsaneo with the Court of

Criminal Appeals representatives to resolve

differences, they met; they resolved all the

differences. We now have promulgated by both

courts a single set of appellate rules. That's

not to say that . the rules are exactly the same in

criminal cases as they are in civil cases. There

are differences at certain points because of the

due process problems that arise are different in

the civil scheme and criminal scheme at some

points. But it has to be done on appeal and what

can be done on appeal. Those have all been

recognized, but there are very few departures from

consistency.

MR. TINDALL: Have they adopted the

512-474-5427
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CHAIRMAN SOULES: Yes. There has been

a joint set of rules.

MR. MCMAINS: It's the ones that are

just being published now, I think, that the Court

of Criminal Appeals are actually going to be

amend ing .

CHAIRMAN SOULES: The Court of

Criminal Appeals rules are going to be -- let me

back up, so that I make that clear. Now, I

understand the basis of your quesbion, Harry. The

Court of Criminal Appeals had to adopt rules by a

certain deadline. They did so. There was no

prohibition on them thereafter amending them

anytime they wanted to. So they adopted rules

which haven't become effective yet, which have

been amended already. Because in order for them

to meet their deadline they couldn't get our

input. So now they have gotten our input. We've

had a conference. Is that right, Rusty?

MR. MCMAINS: Yes.

CHAIRMAN SOULES: We've resolved all

the differences and the Court of Criminal Appeals

and the Supreme Court of Texas have now adopted

exactly the same set of Appellate Rules; is that

' 512-474-5427 SUPREME COURT REPORTERS
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MR. MCMAINS: You would have to ask

Judge Wallace. I know that's true with the

Supreme Court. I assume the Court of Criminal

Appeals followed suit.

CHAIRMAN SOULES: Is that right,

Judge?

JUSTICE WALLACE: I wasn't paying

attention.

CHAIRMAN SOULES: If it hasn'tbeen

done, it will. We were talking about that the

Court of Criminal Appeals has now agreed to and

has amended their first set of rules to conform to

the single set.

JUSTICE WALLACE: Appellate rules?

CHAIRMAN SOULES: Yes, sir.

JUDGE WALLACE: They have been

promulgated, signed on by both courts, and are in

effect. Will be as soon as --

MR. MCMAINS: When do they become

effective?

JUSTICE WALLACE: September 1.

of these?

CHAIRMAN SOULES: If you haven't, I'll

SUPREME COURT REPORTERS512-474-5427
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get them to you; I thought they had been sent to

everybody. But that is a huge effort, and it's

now been accomplished. And there are few changes

which Rusty is going to cover. Bill wrote us a

letter and it has got a couple of little flyspecks

that they want us to pass on, but I'm sure that

won't be a problem.

In the last major round of changes we have

completely overhauled, with Dorsaneo's help and

everybody here that was involved, the rules of

discovery in the state. And all of this -- of

course, that was another two-year effort that many

people said could not be done, that you couldn't

get scope in one rule and you couldn't get

sanctions in one rule; it just could not be done.

But it was done, and at least those rules are much

more understandable and much easier for

inexperienced practitioners to follow.

And I guess this is all by way of patting

you-all on the back for two things: One, the

effort that goes into the rules, the effort of

this committee as a whole. And two, that we are

receptive to change. And I guess to our boss's

credit, to the Court's credit, they too are

receptive to change that's needed.

SUPREME COURT REPORTERS512-474-5427
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And unlike the practice in the federal courts

where the Supreme Court of the United States rules

have to go through Congress, when we're through

and our Court is through, they make rules, and

they become effective.

And Texas has not been slow to respond to the

needs of administration of justice, as is

demonstrated by these huge efforts, all of which

have occurred in the last ten years, most of which

have occurred in the last five years. So, I thank

you and the Court thanks you, and I'm sure you-all

feel that way about each other for the effort

that's been put into the rules.

Now, we're into a lot of housekeeping and

other substantive matters that have come to use

And I guess all that was by way of laying a

predicate to the fact that we have 661 pages of

materials in this book that, in spite of all those

efforts, this committee has still not addressed.

There may be certain matters in here that are

duplicate that I just haven't pulled out of here

yet. But for the most part we still have that to

do.

So, our lawyers and our judges and even some

members of the public are not bashful about asking

, 512-474-5427 SUPREME COURT REPORTERS
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for change that they feel is needed. And I think

that speaks very well for our Court and very well

for this committee and the COAJ of the Bar that we

get these requests.

Our practice now, and I'm not sure what it

was in the past, is that whenever one of these

requests has been acted on, up or down, a letter

is written to the requesting individual stating

what the action of this committee was and sending

that individual a copy of the transcript of the

debate of this committee on his suggestion so that

they become informed about what we did. So we

have a responsibility, but there's not any

question that we're meeting it. And I certainly

do appreciate your participation in that.

With that, Sam, are you ready to start on

your big group of rules?

MR. SPARKS (EL PASO): Now that I know

that the copy of the debates is sent to the people

who request them, I am going to do less

editorializing.

CHAIRMAN SOULES: Well, don't that

that because they need to know.

MR. SPARKS (EL PASO): I thought it

' 512-474-5427 SUPREME COURT REPORTERS
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apropos that the Court of Criminal Appeals adopted

their rules by a technicality. One thing to echo

what Luke says is, the rules come to us now from

two real sources, proposed rules. They still come

from that lawyer who gets mad at the courthouse

and goes home and dictates a letter and sends it

in. But I'd say more than half of them now come

out of sections of the Bar or groups of lawyers in

speciality practice or groups of judges in

specialty practice. And for the most part, they

are not as romancing as they used to be.

There are two rules that we are going to

start off that are in the printed materials.

Generally, we're going to start on Page 123 of the

printed materials. For some reason, the first

page is on 195. So, if you'll turn to 195 with

your hand on 123, I can tell you what this

proposal is.

The motion to recuse or disqualify a judge in

some parts of the state has become, apparently, an

automatic continuance. In El Paso, as far as I

know, we haven't had too much problem with it,

except, I had in one case where a lawyer from

Luke's town came in and filed a motion to recuse

on the grounds that I entertained this judge

512-474-5427
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royally every night at the country club and that

he was in my pocket. And, fortunately, I had

never even been out with this particular judge,

but it did cause for a continuance, and this was

Monday following a Wednesday where his continuance

had been denied. So I've had that one personal

experience, but that was all. But, apparently, in

different parts of the state there is this

problem.

Now Rule 18-A, as proposed by an attorney

named Bruce Pauley of Mesquite, by the way our

subcommittee read this rule, indicated that you

were entitled to one frivolous, bad faith motion.

So we took the liberty of submitting to the

committee for its consideration the proposed Rule

18(h) which is on 123. And the intent of that was

if the judge who is deciding the motion on

recusal or disqualification finds that a motion is

frivolous and brought in bad faith or for delay

only, then they can impose, if they wish, any

sanction under 215-2(b).

So that's really the proposal from Mr.

Pauley, and actually several lawyers. We gave him

the credit for the specific proposal. So Rule

18-A(h) on 123 is the proposal.

512-474-5427

ELIZABETH TELLO

SUPREME COURT REPORTERS

CHAVELA V. BATES



14

I

1

CHAIRMAN SOULES: Okay. Comments?

MR. MCMAINS: Yes, two questions.

First, not having the current rules in front of

me, which sanctions are in the 215-2(b)? Is that

all of the sanctions that we have? That's why I

was asking. I know all the sanctions are in 215.

I mean, are you going to dismiss a lawsuit?

PROFESSOR EDGAR: Yes. It's the whole
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MR. SPARKS (EL PASO): They're all in

one thing.

MR. MCMAINS: Okay. I didn't

remember if they were all one subdivision. The

second question: By "presiding judge," are you

talking about the presiding judge of the region or

MR. SPARKS (EL PASO): Whoever is

assigned by the administrative judge would be the

presiding judge in that case to determine --

MR. MCMAINS: Is that the language we

use in 18-A?

MR. BEARD: That was my question.

MR. MCMAINS: Because I don!t think --

MR. BEARD: Presiding judge of the

SUPREME COURT REPORTERS
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administrative district is used in D.

MR. MCMAINS: Yes. The judge of the

administrative district, once he assigns it,

doesn't do anything more with it.

MR. SPARKS (EL PASO) : That may be.

Our presiding judges generally comes and hears

them. But I understand that that's not always the

case.

MR. MCMAINS: Because it's not

required.

MR. SPARKS (EL PASO): That's correct.

MR. MCMAINS: All he's got to do is

assign somebody.

PROFESSOR EDGAR: Under Rule 18-A

Subdivision D, "The presiding judge of the

district shall immediately set a hearing before

himself or some other judge designated by him."

MR. MCMAINS: Right.

CHAIRMAN SOULES: So we could say "the

presiding judge or the judge designated by him."

CHAIRMAN SOULES: Sure.

MR. MCCONNICO: Luke, just one very

minor matter: That next to the last line should

512-474-5427
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say "The presiding judge may impose any sanction

as authorized by Rule 215."

MR. MCMAINS: You don't even need the

"as" actually.

MR. BRANSON: Luke, I have some

trouble imposing all of the sanctions. It is an

awfully harsh penalty to the client to have his

lawsuit dismissed or the answer stricken, if it's

a defendant. CanOt we merely impose sanctions on

the attorney if the Court determines the attorney

has been acting in bad faith as opposed to

punishing the client?

CHAIRMAN SOULES: I guess I use these

words too many times. But what if we said, "The

presiding judge or the judge designated by him

may, in the interest of justice, impose any

sanctions"? Because it may be that it's the party

who has given the instruction to the lawyer.

That's just a reply.

MR. BRANSON: That's certainly

possible; it's not probable. I don't really see

many lawsuits where the parties direct that type

of conduct.

CHAIRMAN SOULES: Well, the only time

I've been in a motion to recuse where it went to a

512-474-5427
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full-blown hearing was on the instructions of my

client to file a motion to recuse. And, of

course, we were successful, but I guess if it's

I
successful it's not frivolous. But what if the

party comes in and says, "I don't want that judge

and here's why," you know, "I know he knows the

other party and here's a long string of

relationship." You say, "Yes, but I think he's

going to be fair."

MR. BRANSON: Well, but that shouldn't

be the basis for sanctions, if the party believes

that. That's the thing that bothers me about the

penalty provision. I don't really like -- for the

same reason that we don't tax the attorney's fees

of the winning party against the losing party, I

am concerned that by sanctions that strong, you

virtually discourage the litigants from expressing

what may be legitimate concerns. And certainly

you could have an instance in which a trial judge,

who was friendly with the presiding judge, could

get angry at an attorney because the motion was

filed, and. justice would not be served in that

instance. And I think as long as we give the

Court some sanctions, but limit them to the

attorneys, you've got a protection built into the
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CHAIRMAN SOULES: Okay, Rusty, I'll

get to you in just a minute.

Let me just raise one thing. We talked long

and hard about sanctions in this rule to begin

with. And Bruce's point about sanctions for the

second shot is a different problem than we've ever

addressed before in this committee. But Sam's

point on sanctions for the first shot is not a new

problem before the committee. And it was felt

that -- and this is just giving you some history

not that it controls anything that we do today.

But just the fear of what might happen if you

lose that recusal, if you bring a frivolous point,

if the presiding judge or whoever hears it rules

against you, and then you're looking at that judge

back up on the bench, that that was sanction

enough for the first round.. And some of us may

still feel that way.

Now, the second time, though, we really

hadn't talked about the straying of motions for

recusal just to -- that lawyers not as fearful,

maybe, of their next court appearance or that one

would bring -- or parties forcing it would bring

just to avoid judgment day.
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MR. BRANSON: Well, the problem with

that, though, Luke, is if you've got a presiding

judge or if you've got a sitting judge who, in

fact, is not acting in good faith in asking

someone to step in, you could have a lawyer who

legitimately needed more than one of those, and

that's why it's in the rule.

And to begin•at the second level to impose

them and, to my knowledge, I don't think-I've ever

filed one because I try to go back to most

courts. But by the same token, a man ought to

have the right to do that. And I saw early in my

practice some instances where this rule would have

been very, very helpful. And I really hate to

take that away from the trial lawyers.

CHAIRMAN SOULES: We're not talking

about taking away; we're talking about whether you

impose sanctions on the second part or the first

part, second tier of filings. And I guess that's

really -- maybe we could

MR. BRANSON: All right. What are you

using as a criteria for bad faith, I guess, is my

problem? It's awfully'broad.

512-474-5427

ELIZABETH TELLO



1

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

CHAIRMAN SOULES: Of course we have a

MR. BRANSON: Is it automatically bad

faith if the judge rules against you?

CHAIRMAN SOULES: Well, that's a

standard that's been construed by the appellate

courts, but it has a lot of discretion in it.

It's not unbridled discretion just because the

judge is angry.

MR. MORRIS: Luke, I guess I'd like to

get away from the concept of if the motion is

brought in bad faith, that somebody should be

sanctioned just because that that is just such a

nebulous term and it's so subject to

interpretation.

If the evil that we're trying to cure is the

delay, then I would say that a motion to recuse

for purpose of delay only, then might result in

something. But this wide-open thing of if it's

brought in bad faith, I mean, that is sure --

judges don't like it, that's bad faith to them

when you file one.

CHAIRMAN SOULES: Amen.

MR. MCMAINS: Yes. I was going to

,make the same point. We don't have a reference in
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the rule anywhere, in any of the rules, to either

frivolous or bad faith, basically, you know, where

there is any definitive standard or litigation

establishing any precedent. And since you're

talking about rather broad discretionary powers,

but for purposes of delay only, I think it's

something that's fairly definitive, you know, kind

of -- that's akin, at least, to the meritless

appeal rule that I think is more appropriate. But

I tend to agree that we should not be dismissing

lawsuits because somebody feels like they're about

to get gunned down.

JUDGE THOMAS: I tend to agree. I see

the problem as being the delay. And I'm not

surprised, for instance, that the complaint comes

from Mesquite because about a month ago in Dallas

County, as soon as Judge Gibbs overruled a motion

for continuance, the next motion that happened to

be filed was the motion to recuse him.

And the same thing happened to me on the

second floor and, fortunately, in Dallas County,

Gibbs could hear mine and I could hear his.

If we hadn't had that ability -- and both of

them came, you know, immediately following our
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overruling of the motion for continuance. So, I

see the problem as the delay, and I'm bothered by

the bad faith clause, also.

MR. SPARKS (EL PASO): I do want to

confirm exactly what's being said. We have not

received any correspondance or any suggestions

that suggest anything other than delay. And so

the rule, as proposed by these lawyers, would

if we wanted to recommend a change, if you just

said is "solely for the purpose of delay," the

presiding judge would cover the gravamen that

they're trying to cover.

We received several letters, but nothing

other than delay. "Frivolous" and "bad faith" are

just terms that we use in the rules,

unfortunately.

PROFESSOR EDGAR: To kind of give us a

point of reference, Rule 438 talks about the

insufficient by the Appellate Court of additional

damages for a frivolous appeal. And the term used

there is where the appeal has been taken for delay

and that there was no suf f ic ient cause for taking

such appeal.
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CHAIRMAN SOULES: Well, let's see if

we can get a consensus. How many feel that if we

are going to put in a Paragraph H, it should be

limited to "delay only" circumstances? All

right. That's a clear concensus there.

How many feel that the "delay only" should be

defined as "no sufficient cause for the motion,"

as we have done with the --

MR. MCMAINS: I think it should be a

conjunctive standard, is what I think Hadley is

talking about.

PROFESSOR EDGAR: I'm just saying we

do have -- the rules do recognize that a

"standard" is the similar vein.

CHAIRMAN SOULES: Would you read that

PROFESSOR EDGAR: It's Rule 438,

"Where the Court shall find that an appeal or writ

or writ of error has been taken for delay and that

there was no sufficient cause for taking such

appeal, then the appellant," and so on and so

forth.

MR. BEARD: I have no problem with
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PROFESSOR EDGAR: You could say it's

frivolous and without sufficient cause.

MR. ADAMS: No, I don't like the word

'frivolous," Hadley.

PROFESSOR EDGAR: I mean "for delay

and without sufficient cause."

CHAIRMAN SOULES: "For delay and

without sufficient cause," that's Rusty's point.

All right. If we do add a Paragraph H, how

many feel that there should be one free bite at

the apple without fear of sanctions and sanctions

only for subsequent motions?

How many feel that way? How many feel that

these sanctions should be imposed from the first

motion to recuse on?

PROFESSOR EDGAR: If it's for delay

and without sufficient cause.

MR. SPARKS (SAN ANGELO): If they are

imposed at all. Because if it's for delay, 18a

says you have to file the thing 10 days before

trial, and then it says you have got to rule on it

within three days. How are you going to delay the

trial if you filed it 10 days before?

CHAIRMAN SOULES: In San Antonio we
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don't know until the day of trial, until we're

going to pick a jury, in many instances, who our

judge is going to be. And we can file it right

then under the rule. If the judge is not assigned

10 days out, you don't have to file it.

MR. MORRIS: Luke, it seems to me

like, even under what we've just discussed, that

could really be on onerous for you people. If you

don't know about the judge until the day of trial,

it would have the appearance of being for purpose

CHAIRMAN SOULES: That's right.

That's the same problem you've got in Travis

County, too.

MR. MORRIS: I wasn't thinking. That's

right. That creates a problem.

CHAIRMAN SOULES: That's why I vote

for one free bite. I mean, it's bad enough just

to have to look at the judge and say, 'judge, I'm

trying to get you off that bench.'

MR. MCMAINS: Yes, but you get one

free bite and they assign you another judge, you

don't know that until that day either.

CHAIRMAN SOULES: If he's in your own

county, of course, you follow on through.
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If he's a judge in your own county, then

you've got to be awful careful about the second

one. If he's a visiting judge that has been

brought in, a retired judge, you can recuse him

under the statute. You've got that absolute right

whether it's under this rule or not.

Now, that's another thing that this other

rule does not address, this rule. What if you

challenge the retired judge who's been brought in

and put on your case, you challenge him under the

statute, and he's gone, you don't even have a

hearing, can a presiding judge or some other judge

still assess'you with the sanctions?

MR. SPARKS ( EL PASO): Not if you have

sufficient cause written in there.

CHAIRMAN SOULES: Well, you don't have

to have any cause. All you've got,to do is say,

'Judge, you're a visitor, you're retired, you're

on that bench, but you're gone.'

MR. SPARKS (EL PASO): I understand

that. But if you do that pursuant to a statute,

that's got to be sufficient cause.

MR. MCMAINS: It's a matter of law.

CHAIRMAN SOULES: I see.

MR. SPARKS (SAN ANGELO): Does that
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count as your freebie?

CHAIRMAN SOULES: Yes, I guess, it

would count as one.

MR. SPARKS (EL PASO): The problem

1

2

3

4

with freebies is, apparently, you only need it

once, generally.

MR. MCMAINS: The first time you go

5

6

for a motion for continuance, the next time you go8

CHAIRMAN SOULES: There have been10

times in Webb County where you've needed it twice11

12

to hear what your problem was.

MR. MCMAINS: Luke, I think there is

another concern here, at least that I have, in

14

15

terms of the necessity to make a record, as this

rule kind of just shortly reads, the judge just

has to find that. It doesn't require him to have

16

17

18

a hearing. It doesn't require him to take

evidence. You know, it really doesn't have any

standards in it.

Technically, it doesn't even require notice.

On the basis of it, you know. He can just look at

the reference. Presiding judge, particularly, if

he has the, power he can look at the reference and
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find it to be meritless and dismiss your lawsuit.

CHAIRMAN SOULES: Do you mean if the

judge does not step down? That's not what 18a

says. 18a says, first of all, it has to be

brought by a motion.

MR. MCMAINS: No, I understand that.

I'm talking about to impose the sanctions.

CHAIRMAN SOULES: Oh, to impose the

sanctions.

MR. MCMAINS: I'm saying there's

nothing in here, in this rule, in regards to --

you know, the other party doesn't have to move for

it. This is just something inherent that is given

to the presiding judge or the designated judge.

He can just rule on this at the same time be rules

on your motion without any other evidence than

your motion.

CHAIRMAN SOULES: We can say it is

determined at the hearing on motion by the

opposite party.

MR. LOW: You're saying there should

be a further hearing then to determine, so a

record can be made, as to the sanctions?

MR. MCMAINS: Yes. Basically, I

guess, what I'm getting at is, at least, if the
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other side files a motion, you have an option at

that point to look at your whole cards and

w.ithdraw.

You know, if a party is really using it only

for purposes of delay and the other party

challenges him on it, you've got a chance, at

least, to pull back.

CHAIRMAN SOULES: I see.

MR. MCMAINS: I'm not sure that he

shouldn't have that prerogative.

. . ,.

CHAIRMAN SOULES: How many feel that

this sanctions ruling should be restricted to

ruling at the hearing and on motion of the

opposite party? Show hands. All right. How many

feel that that should not be restricted to motion

of the opposite party and after hearing? The

consensus is then we ought to require a motion and

hearing, but it would be the same hearing.

MR. MCMAINS: It could be at the same

hearing. I think you just need an opportunity to

,respond. So many of these motions, at least what

few I've seen, are made on the basis of what, in

essence, is hearsay information.

That is, it's information of belief. It's

like Sam was talking about, he hears, that
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somebody and he are real close at the country club

or golfing buddies or something. And he doesn't

have any personal knowledge of that, but he gets

it from a source that he considers to be

reliable.

says, "that's just not true," he ought to have a

chance to back down before he is forced to go to a

hearing and assert it to be true.

MR. BEARD: How much notice do you

have to give on that?

MR. MCMAINS: I think, basically, it

just ought to be presented at the --

MR. BEARD: You walk up there and they

hand you that motion for sanctions. You don't

have a whole lot --

JUDGE WOOD: That situation puts the

lawyer in pretty bad shape because the judge

refused to recuse himself. And you know then they

are going to try the case before him. And so you

go right ahead then and say why you don't think he

should.

I voted for the motion and I think that's

512-474-5427

ELIZABETH TELLO

SUPREME COURT'REPORTERS

CHAVELA V. BATES



1

2

3

5

6

7

8

9

10

11

12

13

14

15

16

17

1s

19

20

21

22

23

24

25

31

right because we need some evidence. But I tell

you, I think Rusty is right. You ought to have a

chance to just back up and say, "Oh, well, Judge,

okay."

CHAIRMAN SOULE: Is there anybody who

disagrees with Judge Wood on that? Judge, it's

unanimous, the point of your suggestion there.

Well, let's just enter a line here. If a

party files a motion to recuse under this rule and

is determined by the presiding judge or the Judge

designated by him, at the hearing, and on motion

of an opposite party, that the motion to recuse is

brought for the purpose of delay and without

sufficient cause for such motion.

PROFESSOR EDGAR: You don't need to

say 'for such motion;" you already said that.

CHAIRMAN SOULES: Okay. And "for

delay and without sufficient cause, the presiding

judge or the judge designated by him"

JUDGE WALLACE: Shouldn't that be the

judge hearing the motion for recusal?

PROFESSOR EDGAR: Yes, the judge

hearing the motion for recusal, he -- or just the

judge hearing the motion regardless of which one

it is.
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CHAIRMAN SOULES: Okay. Then, "The

jud.ge hearing the motion may, in the interest of

justice, impose any sanction as is authorized by

Rule 215-2(b)."

MR. MCMAINS: Dave Beck points out,

and I think he's accurate that, if you just say

"without sufficient cause and for purpose of

delay," well, obviously, delay is an automatic

result of filing the motion, some delay.

That's why when we talked about "purpose of

delay only," in essence, that kind of wraps in the

standard of why it's bad faith. I mean, once he

overrules it, it's without sufficient cause.

CHAIRMAN SOULES: So you want to put

in, "delay only"?

MR. MCMAINS: Yes.

MR. SPARKS (EL PASO): I think you

ought to put "solely for the purpose of delay,"

and that puts the limited accent on it.

PROFESSOR EDGAR: Read it one more

time.

CHAIRMAN SOULES: Let me read through

this. Is there anymore comment on it before I

read it through one more time?

MR. MORRIS: Well, Luke, if you look
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at these sanctions.here under 215-2(b), gosh, most

of those are applicable to discovery matters

because that's set up for abuse of discovery.

The only one that I think anyone should be

subjected to, if any, and I'm not sure I'm for any

of this, would be 8.

I don't know why-just because that they had

solely filed something for delay, that an order of

just lying further discovery should be entered as

a sanction, or that an order striking out

pleadings should be used. That would be terrible

just because you made a judge mad and he said,

"We'13, just strike your pleadings, here's a

sanction."

So down here under 8, it appears to me the

only thing that would be reasonable to subject

someone to, and that's where they would have to

pay the cost, basically, reasonable expenses,

including attorney's fees, for the hearing. I

think otherwise --

MR. LOW: The only thing there, a lot

of times I know people that would pay 7 or $800 to

get a continuance.

MR. BRANSON: But they're not getting

a continuance. They're just getting a bite of the
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continuance.

CHAIRMAN SOULES: I disagree with you,

Lefty, because, you know, we've got a

responsibility, in my judgment, to the people and

the litigants of this state, too. And these

sanctions have been carefully thought out and they

get from light attorney paying attorney's fees

only to serious default judgment. And the judges

are administering these in discovery from A to Z.

And we have got problems out there with the

perception of our system.

MR. MORRIS: But, Luke, those make

sense with regards to discovery because those are

primarily for people who are failing to operate

properly under discovery, failing to make things

known, so they're striking those things.,

But after all discovery is completed and

someone files a motion to recuse to go back and

strike stuff that's already been done, to me,

that's too onerous.

CHAIRMAN SOULES: Well, you know, at

what point the motion to recuse is going to be

filed and found to be for delay, but if it is, the
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judge could cut off discovery, strike pleadings,

enter defaulb, assess attorney's fees; he could do

whatever he wishes to do. There may be just

outstanding discovery of requests at that very

time.

MR. MORRIS: Well, Luke, that just

absolutely would be an inappropriate result just

to file a motion to recuse.

MR. LOW: See, this is subject to

discretion in discovery. There are cases where

the judge has been reversed for taking strong

sanctions and discovery things, so the courts

aren't going to just abuse it. If you do, you're

going to get busted.

CHAIRMAN SOULES: When a lawyer or a

party files a motion to recuse solely for purpose

of delay and without sufficient cause, how

seriously do you punish him? You know, my view is,

all the way, that 215 justifies it as far as if it

comes down that way. But, obviously, there's

disagreement on that, but I think we need to see

it.

MR. BRANSON: I think in the instance

you described earlier where the party says to his

lawyer, "I don't care what you say; you need to
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file this motion," and it is determined that the

party is doing it solely for delay, then striking

the pleadings might be appropriate.

I think.where the lawyer does it, because of

some ill-gotten scheme on the lawyers part, for

delay, maybe he's got a witness that's out of

pocket, maybe it's some other the problem, then I

think to dismiss the client's cause of action

because of, really, a case of legal negligence, is

too severe a sanction.

CHAIRMAN SOULES: Well, you know, we

had that debate whenever we put 215 in place. And

I'm not saying we can't debate it again, but

that's swimming against the stream if we're going

to try to limit these sanctions.

MR. MORRIS: But those were discovery

abuses, Luke. We're past discovery; we're up at

trial.

CHAIRMAN SOULES:.. Your Administrative

Rules that you voted down yesterday adopt all of

these sanctions.

MR. BRANSON: Let me ask this:

Doesn't the judge have contempt power over the

parties anyway?

JUDGE THOMAS: I don't think you
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should try to hold them in contempt.

CHAIRMAN SOULES: Not for that; not

for a motion to recuse. A judge couldn't order a

party not to file a motion they are entitled to

was in bad faith, they couldn't?

CHAIRMAN SOULE: I don't think so.

PROFESSOR EDGAR: No.

CHAIRMAN SOULES: Well, let's go ahead

and take a vote on that. We might as well get a

consensus.

How many feel that sanctions in this case

should be limited -- And, of course, finally, the

problem with limiting to attorney's fees is that

they may or may not be adequate to compensate the

adverse party for the problems that had been

encountered. It may not be adequate to frustrate

the bringing of these solely for delay and without

sufficient cause.

MR. LOW: Isn't the purpose, also, we

don't want to encourage people just to file a

motion to recuse judgment? We start out with the

premise that most of our judges are honest and are

going -- I'm not saying in all cases, but we're
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going to look at it pretty objectively subject to

election and so forth and we should.

It's a pretty extreme thing when you say that

a judge -- because he's got a duty to review his

situation. He knows what cases are coming up. If

he thinks he can do it on his own -- we have

judges that say, "I don't think I ought to touch

this case because (loud cough) without any

motions. So I th'ink he's reviewed it and then

the lawyer ought to look pretty carefully before

he files a sworn motion that this judge is biased.

I think that's a pretty far measure when you do

that.

CHAIRMAN SOULES: Okay. How many feel

that sanctions should be limited to attorney's

fees and expenses? And how many feel that

sanctions should expand and cover the 215

spectrum. Okay. The consensus is that the 215

spectrum should be the* span of the sanctions.

You know, I guess we really don't have a

problem in San Antonio because we don't get

delayed. If a judge is recused, the case just

goes down the hall to another judge and he gets a

jury panel. So, it doesn't really happen there

when you have a central docket that can be managed

512-474-5427

ELIZABETH TELLO

SUPREME COURT REPORTERS

CHAVELA V. BATES



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39

differently..

PROFESSOR EDGAR: Would you read this

one more time?

MR. BEARD: He can produce delays in a

lot of counties.

CHAIRMAN SOULES: They can in a lot of

counties, yes. And I just wanted to be sure that

I'm forthcoming about how our trial system works.

I don't really have a problem.

MR. MCMAINS: If I might propose maybe

even a further compromise.

CHAIRMAN SOULES: On sanctions?

MR. MCMAINS: Well, not on the

sanctions. Leave the sanctions as they are, but

in terms of the standards. If the filing of the

motion results in the delay, in disposition of the

pending motion or the trial, and is found to be

brought for purposes of delay, then he's entitled

-- that is, which would solve the problem in part

if there isn't any delay, then he hasn't gotten

anything out of it anyway.

CHAIRMAN SOULES: How many feel that

we ought to require that it result in delay, as

well? The standard would be for the purpose of

delay and without sufficient cause and resulting
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in delay. I don't have the language exactly

straight. How many feel all three of those should

be present? Okay. How many oppose that? Okay.

That's Judge.Thomas against and the others for.

MR. MCMAINS: What's the problem?.

JUDGE THOMAS: Well, you see, the only

problem is, what about the other side that, number

one has had to come down and defend, you have

built in another hearing, and maybe it doesn't

result in any delay, but it certainly has

MR. SPARKS (SAN ANGELO): Did.you have

a lot of problems with this before?

JUDGE THOMAS: We have tremendous

amount of problem with this issue, not only in the

larger metropolitan areas, but in the other

areas. And so what you're doing is you're

increasing the cost of the litigant that's trying

to go to trial.

MR. MCMAINS: Luke, I have another

proposal to take care of that, I think. Suppose

that we allow the sanction of attorney's fees for

the making of the motion for purposes of the

delay, and then, if it is resulted in the delay

for all of the other sanctions, which I think
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would solve the judge's problem, it's going to

require a little more redrafting. Hadley and I

probably could do that at lunch.

MR. LOW: That's a good idea.

CHAIRMAN SOULES: Let me just read it

like I've got it here and see if we can get it

passed like it is or, I mean, if we want it passed

like it's written or not, then we won't put that

in there.

The way I've got it now, and that's without

this last suggestion, "If a party files a motion

to recuse under this rule and it is determined by

the presiding judge or the judge designated by him

at the hearing and on motion of the opposite

party, that the motion to recuse is brought solely

for the purpose of delay and without sufficient

cause the judge hearing the motion may, in the

interest of justice, impose any sanction

authorized by Rule 215-2(b)."

MR. BEARD: I think there should be at

least one day's notice to the party moving that

you're asking for sanctions, that you shouldn't

just walk into the courtroom and move for

sanctions.

CHAIRMAN SOULES: Well, we have

SUPREME COURT REPORTERS512-474-5427I
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scrupulously avoided trying to change the notice

of motion rule any place we could avoid that. And

there is a general notice of motion rule that we

have. I would hope that we wouldn't start putting

in notice requirements that vary from that because

everybody has gotten accustomed to the general

notice.

MR. SPARKS (EL PASO): Let me speak a

little bit against Rusty's idea that I thought was

so good when he said it. And that is, I've never

seen a judge strike all the pleadings, enter a

default judgment or enter a dismissal. I!ve never

seen it, and I, unfortunately, have been in a lot

of sanctions hearings.

If we adopt Rusty's amendment, it seems to me

we're telling the district judge that if there is

a delay, do more than the attorney's fees. And

I'm here to tell you, there's always going to be

delay in El Paso because if it's filed, we just

can't get it done.

Our administrative judge is in Del Rio and it

comes to El Paso, and that case can't be reset for

three to five months. So there's always going to

be a delay. And I'm not for, in anyway,
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the pleadings. And that's the problem I see with

Rusty's proposal is, the judge can look at that

and say, "It does result in a delay and,

therefore, I am going to give something harsher."

CHAIRMAN SOULES: The way I read it

does not have Rusty's suggestion in it.

MR. SPARKS (EL PASO): No, I

understand that.

CHAIRMAN SOULES: So let's*vote on

this and if you want it read it again -- I think

there's a motion to do it this way, isn't there?

MR. SPARKS (SAN ANGELO): Luke, you've

voted about five times on the thing. We've never

gotten to the question of whether we think H ought

to be in there at all, because I'm opposed to it.

I've never filed a motion to recuse in my life.

Do you understand?

CHAIRMAN SOULES: I'm getting there

MR. SPARKS (SAN ANGELO): I do see

situations though in San Antonio. What you-all

are telling me is you don't know who your judge is

until the morning you walk in there. And your

client looks at you and says, "My God, that judge

tried my brother and sent him to the pen."
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too. And all of a sudden for filing -- and I

-understand you're saying for delay and all that,

but the whole concept of sanctions there bothers

me. I don't like it.

So, I don't want it in the record that

because we're not talking about whether we want it

at all, we're just assuming that. We're amending

it and doing 30 minutes worth of work before we

get to that question.

CHAIRMAN SOULES: Sam Sparks of San

Angelo has moved that the amendment 18a(h) not be

MR. MORRIS: Second.

CHAIRMAN SOULES: It's seconded. So

the motion is this not be adopted. If you vote

that way, this will not be recommended. If you

vote negative, it will. It's the opposite way we

usually take our votes.

MR. MORRIS: I think it's a real sad

commentary that there is a recognized problem, and

by adopting your motion, we're going to play like

the problem doesn't exist. I mean, if we have a

problem then I think it's our obligation to try

and solve it, rather than as a matter of
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.philosophy, say that there isn't a problem. So, I

oppose your motion.

CHAIRMAN SOULES: I'm going to put it

to you without a double negative. Now many feel

that this should not be adopted?

MR. ADAMS: As written? As you read

it?

CHAIRMAN SOULES: As amended all the

way through like I've just read it. I'll read it

again if you'd like. How many feel that it should

be adopted? Well, it's unanimous, because even

the movant didn't vote for his motion. So it's

unanimous.

MR. SPARKS (SAN ANGELO): Let the

record reflect that you called for the second vote

very rapidly without time to count the first one.

Sometimes paper doesn't reflect the reality of

what's going on in a room.

CHAIRMAN SOULES: Is there a motion

for a recount? If there is, I'll entertain it.

Okay. Rusty, is that on this one or on another

one?

MR. MCMAINS: No, it's on this one.

CHAIRMAN SOULES: Okay.

MR. MCMAINS: The 18a motion, itself,
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of course, requires the 10 days notice and such.

It's really silent. The only authorization it

really has is if it was assigned to the case at a

later time than the 10 days.

We can be even more specific in terms of when

the sanctions are authorized. If they file it

more than 10 days in advance -- maybe I'm wrong,

Sam. That doesn't help you in El Paso?

MR. SPARKS (EL PASO): That does.

MR. MCMAINS: The problem with more

than 10 days in advance is just going to be

determined before the trial hearing. So,.I mean,

it seems to me that the sanction problem, really,

in terms of if it's file for purposes of delay and

such, is largely, if it's done inside the 10-day

period and if you limited the sanctions -- if you

include the "for purposes of delay* standard as we

proposed it, but limit it to those that are filed

with less than the 10 days prior to the hearing, I

really think you're going to probably eliminate

most of the problem, and at the same time not

penalize people for feeling like they have to do

it and do it at the earlier practicable time.

CHAIRMAN SOULES: Well, you know, for

those who don't get assigned, you'll never get the
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benefit of the 10-day rule, and there may be

abuses outside the 10-day rule. I think that's

what Sam --

Sam, why don't you report on the next rule.

If it's really important to come back to that, we

will, but we do need to get on with our docket.

MR. SPARKS (EL PASO): We go to the

next page, 124. We've gotten one page now. And

this is one of several recommendations that comes

from the Counsel of Administrative Judges. This

appears to, in my judgment, be a good rule.

Apparently there is some difference in the

way these things are handled, is the only thing I

can figure from the literature that the judges

have sent us.

But this rule prescribes that all cases be

filed in random order in counties with two or more

district courts. "And then specifically says that

garnishments, bills of review, will be filed in

the same court, wherein the judgment or primary

debt matter is pending, which can be a problem if

they're not.

And the only thing that I can see that is

perhaps different is that the consolidations in

cases pending are to be determined and transferred
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by the court of first filing. But this rule is

proposed by the Counsel of Administrative Judges.

MR. LOW: Isn't that also a practice

anyway? That's what they do.

MR. MCMAINS: Yes.

MR. SPARKS (EL PASO): Generally, I

think that's right.

MR. LOW: That's a general law.

MR. SPARKS (EL PASO): Apparently,

though, Buddy, there must be some places where

MR. LOW: Where they don't, yes.

MR. SPARKS (EL PASO):

occurs.

-- where it

MR. BECK: There's a problem in

Houston with somebody filing a lawsuit against

five potential defendants. But instead of filing

one lawsuit, they file five. They pick the judge

they want nonsuit for, and then amend their

pleading to get it in the court they want. So I

think this is one of the problems that this rule

is designed to prevent.

MR. TINDALL: How will that cure that

problem? I don't see that it really addresses a

nonsuiting --

MR. MCMAINS: Well, it means that the
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MR. MCCONNICO: No, it doesn't.

MR. MCMAINS: I know the rule doesn't

say that.

MR. BECK: It doesn't speak for the

precise problem I raised; the local rule we've

adopted deals with that. But I think that the

more general problem with forum shopping is what

this is designed to prevent.

MR. LOW: We just have it auotmatic

that -- I don't know if it's a rule or what. But

in Beaumont if somebody files two or three

lawsuits and somebody wants to consolidate them,

it's just automatically consolidated into one

that's filed first.

MR. TINDALL: Yes. But unless there's

a computer, you can quietly file and ask them for

service and just keep playing a random game until

you get the judge you want.

MR. BEARD: Well, in McLennan County

we have one judge in court that tries all the

criminal cases and we have three that try the

civil cases as a general matter. So they would be

much opposed to having random filing.

PROFESSOR EDGAR: What do you mean by
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"random"? What does that mean? Will somebody

tell me?

CHAIRMAN SOULES: I think they mean in

a strict rotation.

PROFESSOR EDGAR: You mean serially

then?

MR. TINDALL: No. It can't be strict

rotation because you used to wait at the clerk's

window until the right rubber stamp was to come up

next.

MR. SPARKS (EL PASO): "Random" means

you draw a button or something.

MR. TINDALL: Yes. There are ping-pong

balls that are numbers.

JUSTICE WALLACE: In Harris County --

I thin.k they still have it. They have little

balls in a jar. And each court has 10 balls in

that jar. And you reach in and pull out a ball

when a case is filed. And the same court might

get three in a row if it comes up. But out of

every 250 cases, if there's 10 for each court,

then they will all get their equal share. So I

think it's different in every county as to how

they randomly file.

CHAIRMAN SOULES: You know, in
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counties that have separate dockets, too -- the

judges in San Antonio enter an order as they may

under the constitution and they have an absolute

right to do under the constitution, saying that

every other judge is invited to please sit in

their own courts.

So every judge sits in every court. So this

doesn't change a thing over there. Judge Onion

sits in Judge Peeple's court and Judge Peeple in

Judge Onion's court. They all sit in all the

courts every day.

And I guess forum shopping should be'

perceived as being a terrible problem there but

it's really not. On the other hand, judges who

don't cooperate like that, it seems tome like

this is going to kind of drive a wedge between

them where they are just going to say, "You're

not supposed to be entering an order in my case."

That's one of the problems that exists in

Harris County, is that there is not cooperation

among the sitting district judges to deal with

each other's problems on an every-day blanket

basis. So I don't know whether it's good or not.

MR. MCMAINS: I've got two points.

One is, I've always loathed to put a"shall be
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assigned" in the rule. I realize that -- I mean,

I think we're dealing only with the initial

assignment. But we do have the state -- what's

it's in the government code on the -- I guess it's

not in the government code yet, but in 200a-1, the

exchange of benches within multi-district

counties.

And obviously, in your practice in San

Antonio, judges can hear anybody's lawsuit. And

somebody is going to take this rule to mean that,

"You have got to hear my lawsuit." And that

that's the purpose of it. And I don't think that

was what was intended, to effect the exchange of

benches rules. But it might be construed to have

some impact on that. And I don't think we could

pass a.rule that conflicts with the statute in

terms of the power of any of district judges to do

that.

MR. SPARKS (EL PASO): I don't know

what.the judges themselves who asked for this rule

really meant, but on the "shall be assigned" on

garnishments and bills of review, you know, I'm

sure that would be delegated to the clerk. And

that's a good rule and that causes a problem.

Now, our system is not like Luke's. We have
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16 district court jurisdictions. And before you

consolidate a case, you've got to have a motion to

transfer, to transfer that case to the other case

so that a judge can then determine whether he's

MR. MCMAINS: For instance, it says,

though, "every motion for consolidation or joint

hearing shall be heard in the court which the

first case is filed," which -- whereas the

exchange of benches statute specifically provides

that any judge in the courthouse can sit for the

other judges.

This appears to be a dictate that that not

occur. And I'm saying, I think that's a conflict

with the statute insofar as we dictate who should

MR. MCCONNICO: Could I speak to

that? I think that only dictates for

consolidation or joint hearing about the

consolidation between the cases. I don't think

that that dictates anything to any other hearing

or the trial of a case as written.

MR. MCMAINS: Yes. But it doesn't make

any difference. I mean, any restriction on

exchange of benches is in derogation of the

SUPREME COURT REPORTERS512-474-5427
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I 16

I 19

statute.1

CHAIRMAN SOULES: Does one judge in

Harris County have to take every civil case that

is being.filed by Hermann Hospital against the

dishonest employees? Because those rise out of,

many of them, the same transactions under number

one.

2

3

4

5

7

Does one judge in Harris County have to take

every asbestosis case that comes out of one huge

school district because they arise out of same

transaction or occurrence? I mean, this thing is

pretty far reaching. Read number one: In any.

case arising out of the same transaction or

8

9

10

11

12

13

occurrence." Now, this got tabled in 1985 by our14

15 committee.

MR. BEARD: Table it again.

CHAIRMAN SOULES: Except it's time to

act. Let's get it up or down.

MR. MCCONNICO: Where are you reading,

17

18

Luke?20

21 CHAIRMAN SOULES: I just know

historically that number one --22

23

27a.24

25

JUSTICE WALLACE: It's on 27b, not

PROFESSOR EDGAR: I'm on 27A.
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JUSTICE WALLACE: "A" doesn't meet to1

what we're been talking about. "A" just says you2

consolidate garnishment stuff and there isn't no3

case.4

PROFESSOR EDGAR: Are we talking about

A and B now? I thought we were just talking about

27a.

5

6

7

CHAIRMAN SOULES: I guess I am, I'm8

sorry.9

PROFESSOR EDGAR: Should we consider

both of them together or could they be considered

separately?

11

12

CHAIRMAN SOULES: Well, it's a

scheme. I don't know how you want to approach it,

because you've got "A" and "B" for related cases

and "C" for temporary orders, and all three of

them pulled into one court-related matters.

PROFESSOR EDGAR: Well, "A" is a filing

and "B" is a transfer. It seems to me they're two

13

14

15

16

17

18

19

different things.

CHAIRMAN SOULES: Well, you file a case

at random. If a related case gets filed in

another court, it's to be transferred. And if

20

21

22

23

temporary orders, except in emergencies, the court24

in which the case was filed has to hear the25
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temporary orders. And that's the scheme; is that

right, Sam?

PROFESSOR EDGAR: So we really to need

to consider A, B,.and C•together then.

CHAIRMAN SOULES: They're all

recommended by the Counsel of Administration of

Justice.

MR. SPARKS (EL PASO): Right. We were8

9
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15

16

17
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23
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25

taking them individually. I don't know how we

could do "B," and maybe I'm just reading "B" too

generally. But I've read "B" as you could talk

part of state to another part of state. "A" --

you know there's no limitations on "B" anywhere,

that I could see.

CHAIRMAN SOULES: Steve, are you

inclined to adopt this? I'm not really

understanding. I don't know whether there's any

sympathy to adopt it or not really. I guess, we

really need to kind of see whether the committee

feels this needs to be done. And if it does, then

go ahead and talk about it until we get it

straightened out. And if it doesn't move on with

the docket.

JUDGE THOMAS: Well, it seems to me
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that the problems that this tries to address are

problems that some jurisdictions, for instance,

Harris County, Dallas County. And so forth, have

in the forum shopping.

And so, I guess, my question would be, why do

we need it here and why couldn't that be handled

under the local rules? That's the way, for

instance, we've done in Dallas County is, we've

adopted local rules, for instance, that says you

your court. It is the court that had the case

first. So I'm wondering if it wouldn't be bet.ter

solved by local rules.

MR. MCCONNICO: I think that's a good

suggestion.

CHAIRMAN SOULES: Okay. How many feel

that 27a, b, and c should be rejected and that

attention directed to the possibility of local

rules for local problems?

How many oppose that? Okay that's

unanimous. It's unanimous to reject 27a, b and c.

MR. SPARKS (EL PASO): Can we amend

that to write the Counsel on Administrative Judges

that this is a matter that we hope that they will

take up with local rules instead of just saying we

512-474-5427 SUPREME COURT REPORTERS
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object to this.

CHAIRMAN SOULES: I'll so write them

and I'll send them a copy of our debate.

MR. MCMAINS:. May I suggest something,
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Luke?

CHAIRMAN SOULES: Yes, sir.

MR. MCMAINS: I don't know where this

is at; I'm sure it's in your section. Isn't the

problem with the forum shopping -- couldn't it

really be solved if you required that a party who

is filing a lawsuit, if that lawsuit, you know,

arising out of the same transaction, had ever been

previously filed to allege that?

MR. BRANSON: Besides that, there are

people that don't think forum shopping is a

problem.

CHAIRMAN SOULES: Rule 72, Sam. We

are now on Page 128, Rule 72.

MR. SPARKS (EL PASO): This is, I

guess, a rule we can refer to, as Sam Sparks from

San Angelo was talking about yesterday. As far as

I can see, Jeremy Wicker's request is to add the

adverse party or his attorneys or attorney on the

notice on any pleadings, plea or motion. It, as

he says, returns the rule to the way it was

SUPREME COURT REPORTERS512-474-5427
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before, and everybody I've talked to says they

think it's an improvement. So I move that we

1

2

adopt Rule 72 as presented.

CHAIRMAN SOULES: Why do we4

singularize parties ? Is that the only change?

MR. SPARKS (EL PASO): Yes.

CHAIRMAN SOULES: Why do we need to do

5

7

PROFESSOR EDGAR: Sam, what this means9

then, let's assume you have plaintiffs suing10

multiple defendants. And then one of the -- a

defendant then wants to file an amended pleading

and would only be required to serve the plaintiff,

11

12

13

rather than his co-defendants. Shouldn't the14

other defendants be made aware of the pleadings

which-have been filed by the other co-defendants?16

CHAIRMAN SOULES: That's why that was17

18

PROFESSOR EDGAR: That's why it was

changed. And I don't understand why you would

want to go back to the 384 rule.

CHAIRMAN SOULES: Is that a motion to

reject, Hadley?

PROFESSOR EDGAR: Yes.

CHAIRMAN SOULES: Okay.

20

21

22

23

24

25
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MR. SPARKS (EL PASO): You're right.

PROFESSOR EDGAR: I think everybody

ought to be advised of all pleadings which have

1

2

3

been filed in the case because it might well

affect something you want to do.

CHAIRMAN SOULES: Sam, as a matter of

4

5

order, you move -- Sam, are you withdrawing your

motion in favor of Hadley's?

MR. SPARKS (EL PASO): Yes.

CHAIRMAN SOULE: Hadley has moved to

7

8

9

second that this be rejected. Those in favor show11

by hands. Opposed? Unanimously rejected. Ne•xt

will be the rule on Page 130, Rule 99.

MR. SPARKS (EL PASO): Luke, this is

one that just came in a couple of weeks ago and

I'm trying to think who recommended that.16

MR. BEARD: I move we reject the

proposed Amendment 99.

MR. TINDALL: Why?

17

18

19

MR. BEARD: It's an additional20

sentence. Why do we need that? What does that

add to the practice? You know, you either go to

the sheriff or go to the plaintiff's attorney or

go somewhere else.

MR. LOW: Well, there's no problem

21

22

23

24

25
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that we know of in the area, so wh'at's your --

PROFESSOR EDGAR: Is there some

reason -- what's the reason for this Sam, do you

know?

MR. SPARKS (EL PASO): Yes. This is

CHAIRMAN SOULES: Sam, while your

looking at that, let me back up to Rule 72 again.

There is one thing in here, "A motion of any

character which is not, by law Or by these rules,

required to be served." That means citation,

doesn't it?

PROFESSOR EDGAR: Where are you?

CHAIRMAN SOULES: Right at.the top.

"Whenever any party files, or asks leave to file

any pleadings, plea or motion of any character

which is not, by law or by these rules, required

to be served".

I see, never mind. I'll withdraw it. That's

fine because "served" means served and this is

notice; that's right. Rule'99.

MR. SPARKS (EL PASO): The only thing

I can say is that this is one of the serveral

suggestions that we have received. Apparently,

512-474-5427 SUPREME COURT REPORTERS
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different people have problems with clerks,

different people have problems with the sheriffs,

different people have problems with the judge

issuing orders for substitute service or automatic

orders for professional process servers, and this

is just one of many kinds of suggestions. I don't

know of any problem we have so it just comes to

you sterile if you-all want to consider it or not.

CHAIRMAN SOULES: Are there clerks

that will not release the citations to parties to

counsel for counsel to select

MR. TINDALL: Yes.

CHAIRMAN SOULES: -- ways to get them

MR. SPARKS (EL PASO): Apparently.

MR. BEARD: I've never heard of that.

MR. TINDALL: In Harris County, If you

want in-county service, it's going to be --

there's a lock on all those citations by the

20

21

22

23

24

25

someone else to serve those papers, another

constable, you can't do it. They possess the

papers.

CHAIRMAN SOULES: And why do they have

the pipeline from Ray Hardy's office, exclusively?

SUPREME COURT REPORTERS512-474-5427
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I 16

I 19

1 MR. TINDALL: Because administratively

that's the way it's set up and unless it's an2

petition that you're filing they won't give you

the citation.

CHAIRMAN SOULES: Ray Hardy won't.

MR. TINDALL: That's right. So if you

4

5

7

have got an off-duty deputy sheriff that may help8

you chase down a roving defendant, you've got9

problems.10

11 CHAIRMAN SOULES: Ray Hardy is

blocking that.12

13

14

15 do that.

MR. TINDALL: That's right.

CHAIRMAN SOULES: He's got no right to

MR. TINDALL: I don't think it ought

to be in the hands of the litigants. You're

trying to get service on the defendant.

MR. BEARD: I think that's a local

17

18

problem .20

MR. TINDALL: Well, if it's a local

problem and we can't cure it there --

MR. BEARD: Slap a mandamus on him.

MR. ADAMS: What's wrong with the

21

22

23

24

rule? There's nothing wrong with this rule.25
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CHAIRMAN SOULES: There's nothing

wrong with the suggestion, is there?

MR. TINDALL: I think it's a great

suggestion.

JUSTICE WALLACE: One of the problems

we keep hearing is that the clerk has authority to

serve by certified mail, for instance, but some of

the clerks refuse to do so. They're going to do

it their way because the rule says they "may° and

rather than "shall". And that was suggestion I've

heard from several different people.

MR. SPARKS (EL PASO): There is also,

apparently, in some practices, rather than being a

favored constable, it's the sheriff's department

in lieu of the constable, and a lot of the people

have been doing this formally by just simply going

to the judge at the time of the filing and getting

an order which they felt like was unnecessary

order that the clerk was ordered to -- I didn't

see anything wrong with the rule. I just don't

file these lawsuits.

CHAIRMAN SOULES: Well, of course, Ray

Hardy makes some of his own law over there. And I

don't mind that being on the record. And if he's

made law here that's obstructing the flow of
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1 cases, then we need to address that.

MR. BECK: Luke, I've only heard two

problems that have been raised. One is the one
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that Harry has mentioned, and the second one is

the delay from the time you file the lawsuit until

the time it's processed, citation is issued and

delivered back to whomever is going to serve the

citation of petition.

My concern is that this language doesn't

really correct either of those problems. Because

the same problem that Harry mentioned is not going

to be cured because they can say. "Well, wait•a

minute. We have sent it to the sheriff and he is

one of person's that's responsible for service."

And it doesn't mention address the delay question

at all. If delay is a problem, we ought to put

"properly" somewhere in here.

now.

It's not in here

MR. SPARKS (EL PASO): Let me speak to

that, because if you look at Rule 103 -- and

perhaps we ought to look at these in a series.

The amendment in 103 had -- and that's the next

page. "Anyone who is of the age of 18 or more and

competent to testify and is not a party to the

suit is allowed to serve civil process."

SUPREME COURT REPORTERS
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So this would permit, of course, a plaintiff

to file a lawsuit, standing there getting a

citation, and having somebody to do the service.

So that addresses the

CHAIRMAN SOULES: I think that's going

to be more controversial, that second part. At

least it has been in previous meetings. But if we

change this to read -- the suggestion in Rule 99

to say -- make it an active instead of passive a

sentence. "The clerk shall promptly deliver such

citation to the plaintiff as requested" or

"somebody else as requested by the plaintiff.":

Does that get to both what you, David, and you,

Harry, are saying?

MR. TINDALL: That's fine.. As long as

the litigant has control of where the citation

goes.

CHAIRMAN SOULES: All right. How many

favor the rule as now stated?

PROFESSOR EDGAR: Well, I like the way

you phrased it, instead of the way it's phrased

here.

CHAIRMAN SOULES: "The clerk shall

promptly deliver."

PROFESSOR EDGAR: Yes.

512-474-5427 SUPREME COURT REPORTERS
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CHAIRMAN SOULES: Okay. Those in

favor of it as rewritten there by me, hold your

hand up. Opposed? Okay, that is recommended,

unanimously.

PROFESSOR EDGAR: All right. Now,

repeat that, would you?

CHAIRMAN SOULES: Yes, sir. I'll go

over it again. I'm just going to read the

underscored part of it. Insert from the

beginning, "The clerk shall promptly deliver" and

then small "s".

Well, let's see. Judge, I'm not reading the

first, I'm just reading the underscored, which is

JUSTICE WALLACE: "The clerk shall

promptly deliver such citation."

CHAIRMAN SOULES: Yes, sir.

PROFESSOR EDGAR: "As requested" --

CHAIRMAN SOULES: And then strike -- I

struck something I can't even read through it

anymore. Strike "shall be delivered," and leave

the rest of it.

PROFESSOR EDGAR: "The clerk shall

deliver"

CHAIRMAN SOULES: "Promptly deliver

512-474-5427 SUPREME COURT REPORTERS
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such citations."

PROFESSOR EDGAR: "As requested by the

plaintiff."

CHAIRMAN SOULES: I would just take

out "shall be delivered." Here's the way I have

it, "The clerk shall promptly deliver such

citations to the plaintiff or the plaintiff's

attorney or those persons responsible for service

as set forth in these rules as shall be requested

by the plaintiff or the plaintiff's attorneys."

PROFESSOR EDGAR: Why don't you put

was requested"?

MR. MCCONNICO: As may be requested.

PROFESSOR EDGAR: "As may be

requested" rather than "shall be."

CHAIRMAN SOULES: "Shall be requested"

should be all deleted and the word "directed"

inserted, because you're talking about the

plaintiff directing the delivery, and you use

request for issuance of service in the previous

line. So add "directed by the plaintiff or the

plaintiff's attorney." I'll reread it.

"The clerk shall promptly deliver such

citations to the plaintiff or the plaintiff's

attorney or those persons responsible for service

t 512-474-5427 SUPREME COURT REPORTERS
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as set forth in these rules as directed by the

plaintiff or the plaintiff's attorney."

PROFESSOR EDGAR: Yes.

MR. BECK: Why do you need that middle

phrase? Why can't you just say "The clerk shall

promptly deliver such citations as directed by the

plaintiff or the plaintiff's attorney"?

CHAIRMAN SOULES: Well, it limits the

people that the citation can be given to, and

maybe that should be limited to people that are

entitled to have some control.

MR. NIX: Doesn't the next rule pick

that up, though?

MR. SPARKS (EL PASO): Yes, it does.

MR. TINDALL: Well, I see a lot in

this that is very good, though, because you can

get there and tell the clerk, "I want to take it

out to the constable right now." Otherwise, if

you have to go through the machinations going to

the Central constable's office, and they have got

to put it on the computer, and it would be on the

van run the next morning.

CHAIRMAN SOULES: I'm only being a

devil's advocate with David. I probably am going

to want that clerk to deliver that to my

' 512-474-5427 SUPREME COURT REPORTERS
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paralegal.

MR. TINDALL:- Sure.

CHAIRMAN SOULES: And not me or my

client.

MR. BECK: My point is that you ought

to have the right to tell the clerk how you want

it delivered.

.CHAIRMAN SOULES: That's David's

point. I'm only trying to respond maybe why it's

this way. How many feel that we ought to just

have unbridled discretion with the lawyer to

direct the clerk who it is delivered to? Show by

hands.

MR. TINDALL: Absolutely.

CHAIRMAN SOULES: Those opposed?

Because the only risk I see is a limitations suit

filed to forestall limitations and put the file

-- and you've got to forthwith to try to get

service to forestall limitations as well.

PROFESSOR EDGAR: That's a risk the

plaintiff runs when he selects that method.

CHAIRMAN SOULES: When he selects that

method, then he runs that risk.

PROFESSOR EDGAR: That's a risk he

runs.
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CHAIRMAN SOULES: Can you see any

other problem with just anybody getting it?

PROFESSOR EDGAR: No. Leave it to the

plaintiff's discretion with what he wants to do

with it.

CHAIRMAN SOULE: Okay. Well, we'll do

that, too.

MR. SPARKS (EL PASO): Do we end it

after the words "plaintiff's attorney"?

CHAIRMAN SOULES: Well, "promptly

deliver such citations." Okay.

PROFESSOR EDGAR: "As directed by the

plaintiff."

CHAIRMAN SOULES: Yes. We're going to

strike all of the second underscored line, all of

the third underscored line and "rules" on the

fourth, and then read, "The clerk shall promptly

deliver such citations."

JUSTICE WALLACE: "To those persons."

CHAIRMAN SOULES: "To such persons."

MR. ADAMS: Let's just say "as

directed by the plaintiff."

PROFESSOR EDGAR: "To such persons as

directed by the plaintiff or the plaintiff's

attorney."

512-474-5427
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MR. BEARD: Luke, we say over and over

again, "plaintiff or plaintiff's attorney." Why

don't we have something that "plaintiff" means

"plaintiff's attorneys" in appropriate cases, so

we don't just keep adding those words.

MR. TINDALL: It should be the
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"party's attorney."

MR. BEARD: I mean, when you refer to

a party, it can mean his attorney, so we don't

have to just add all those words. Party includes

its attorney.

CHAIRMAN SOULES: Well, I guess we'll

just say "by the plaintiff," because his agent can

speak for him if we're going to do that.

petitioners in family law cases, you've got

contemnors you've got all the kinds of creatures

that get citations issued.

MR. BECK: Luke, is this intended to

include counterclaims?

CHAIRMAN SOULES: Well, you don't have

to do that anymore. That's now clearly permitted

by certified mail.

1 25 1 Let's go back up then in the first sentence

CHAVELA V. BATESELIZABETH TELLO
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if we're going to change the word about

petitioners, respondents, plaintiffs, defendants

and so forth.

"When a petition is filed with the clerk he

shall promptly issue such cititations." Why don't

we say "defendant or defendant's as such citations

as shall be requested by any party or his

attorney."

And we can say "party." Strike attorney, if

you wish, to respond to Pat's concerns. So it

would be "when a petition is filed with the

clerk."

PROFESSOR EDGAR: Just say "The clerk

shall promptly."

CHAIRMAN SOULES: As shall be

requested by any party. The clerk shall promptly

deliver such citations.

MR. TINDALL: To the party requested.

CHAIRMAN SOULES: To any persons

PROFESSOR EDGAR: Yes.

CHAIRMAN SOULES: "By the plaintiff or

the plaintiff's attorney."

PROFESSOR EDGAR: I don't know why you

have to do it. I don't know why you need to have

' I 512-474-5427 SUPREME COURT REPORTERS
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to have "or his attorney," either one.

CHAIRMAN SOULES: A party can make a

request through his agent, and I guess that's what

we're saying.

How many feel like we ought to leave in "or

his attorney" and how many want it to stay out?

How many want to leave it in? How many want to

take it out? Well, we'll leave it in.

MR. MCCONNICO: Luke, why don't you

read it as written down?

CHAIRMAN SOULES: I want to be sure

I've got it now and I'm going to add one other

thing.

Okay. I'm just writing here on the case

where most of us are not accustomed to sending the

designation through. This is going to require a

new piece of paper unless we put a fail-safe in

it. And every time we're going to have to tell

the clerk what to do because they have got their

usual course of proceedings. So I just added, "In

the absence of such designation, the clerk shall

delivery such citations according to the clerk's

ordinary course of proceedings."

There's no magic in the language, but I'm

trying to get to a default position where the

' 512-474-5427 SUPREME COURT REPORTERS
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clerk failing to get a designation can do

something with the citation. So it would read, if

we put that in, -- and you-all be thinking about3
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how to say this --

MR. BEARD: if the plaintiff's

attorney doesn't ask the clerk to do anything,

they normally won't do anything anyway.

MR. TINDALL: Only mail back to the

attorney.

CHAIRMAN SOULES: Well, they do in San

Antonio; they send it to the sheriff and it works

good. So, "When.a petition is filed with the

clerk the clerk, shall promptly issue such

citations as shall be requested by any party or

its attorney. The clerk shall promptly delivery

such citations to any person designated

PROFESSOR EDGAR: Persons.

"

CHAIRMAN SOULES: -- "To any person,"

plural?

PROFESSOR EDGAR: Well, we're talking

about plural citations, so you would have plural

persons.

CHAIRMAN SOULES: Persons, right.

"Persons designated by the requesting party or his

attorney, or in the absence of such designation

SUPREME COURT REPORTERS
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the clerk shall deliver such citations according

to the clerk's ordinary course of proceedings."

PROFESSOR EDGAR: Wouldn't that be a

separate sentence rather than or?

CHAIRMAN SOULES: That's fine. Any

further comment on this?

MR. BECK: I really don't think we

need "or the plaintiff's attorney" in there. We

ought to be consistent. In the first sentence we

cut it out and referred to the "party."

CHAIRMAN SOULES: Well, I'll put it

MR. BECK: Why don't we just put "such

party" in the second sentence instead of saying

"by the plaintiff or the attorney," and you can

always rule

CHAIRMAN SOULES: Okay. I'm going to

take one more show of hands. Judge Woods feels

like we need it there, and I can understand that,

but David Beck feels it surpluses, and I can

understand that. That's the issue.

All in favor of leaving "or his attorney"

there raise your hands. Three. Those who oppose

leaving "or his attorney" there raise your hands.

There are now six. We will delete it then, and we
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can vote again on it in a little bit if you want

to.

PROFESSOR EDGAR: "In the absence of

designation the clerk --"

CHAIRMAN SOULES: "Shall deliver such

citations according to the clerk's ordinary course

of proceeding.s."

JUSTICE WALLACE: On that very first

sentence.

CHAIRMAN SOULES: All right. Let's go

over it again.

JUSTICE WALLACE: It should be "when a

petition is filed the clerk shall" -- It's got to

be filed with the clerk; you can't file it with

any clerk.

CHAIRMAN SOULES: "Filed with the

clerk.

JUSTICE WALLACE: Okay. "When a

petition is filed the clerk shall promptly issue

such citations."

MR. MCCONNICO: Oh, I see.

PROFESSOR EDGAR: I was wondering,

really, and I was looking in the rule preceding

it. There really isn't any place in the rule that

says where you file.
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JUSTICE WALLACE: That's the only

place you can.

PROFESSOR EDGAR: I agree with that.

CHAIRMAN SOULES: You can file with

the judge, some things. The judge has authority

to file anything his clerk can file.

MR. MCCONNICO: Not a petition.

CHAIRMAN SOULES: Not a petition? He

can't file a petition with the Judge?

PROFESSOR EDGAR: No.

JUSTICE WALLACE: No. The judge had

no jurisdiction until --

PROFESSOR EDGAR: That's right.

MR. TINDALL: While we're on this

rule, I have one little sentence I'd like to add

at the end of what we said there. Let me read it

out loud: "A party may request more than one

citation to be issued for service on any party

entitled to service."

If you've run into trying -- the defendant

may be in Baytown; the defendant may be in Katy,

and the clerk won't give you more than one.

CHAIRMAN SOULES: Is that right? Ray

Hardy won't do that?

MR. TINDALL: That's right. The first
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one has got to expire to get it back, and if

you're trying to get --

JUDGE THOMAS: Why don't you-all just

elect a new district clerk?

CHAIRMAN SOULES: I think that the

first sentence covers that, Harry. It says he is

to issue all the citations you request, issue

"all." We'll put "all" in there then.

MR. TINDALL: I was just going to

expressly say you can get more than one citation

to issue for service on any party entitled

service.

PROFESSOR EDGAR: Well, I don't know

why you have that right anyhow.

MR. TINDALL: Well, you would think

you would, Hadley.

PROFESSOR EDGAR: I think you do. I

think you've just got a clerk that you're afraid

to make do what he's required to do.

MR. TINDALL: He says, "Well, give me

back the first citation before I issue an alias

citation."

PROFESSOR EDGAR: Mandamus him. Go to

the district court and mandamus him.

MR. SPARKS (EL PASO): Before we lose
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everybody on this exciting topic, in the next

series of things of these Rule 103's, what we

already passed on Rule 103 is, as the Judge has

indicated, we made it mandatory upon request for

clerk to issue citation by mail.

Now, could there possibly be -- which was a

good change. Could there possibly be any conflict

with 99 as we're doing it where the clerk could

say under this rule that they don't have to issue

the citation by mail as required by Rule 103?

CHAIRMAN SOULES: I think he's to

deliver to a person designated which can include

CHAIRMAN SOULES: And let's make that

clear. That is our intention, that one of the

parties he can be required to deliver it to by

service is fihe-defendant himself, under the

mandatory requirement that the clerk serve by

certified mail.

Is that a unanimous view that that's the way

this should be construed? And if so, hold your

hand up?

MR. TINDALL: Sure.

CHAIRMAN SOULES: All right. That is
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party wants to pay for against any given

defendant. Is that the view? If so hold your

hands up. That's unanimous and that includes

Justice Wallace.

MR. TINDALL: Your first vote in two

days.

JUSTICE WALLACE: That was an

automatic reflex.

CHAIRMAN SOULES: All right. Then

Rule 99 is approved unanimously unless I hear a

dissent as we have written written it down. Okay,

Rule 103.

MR. SPARKS (EL PASO): Let me save us

some time on Rule 103. I wanted to remind you,

we've already passed 103, which makes it mandatory

on the clerk to issue the citations by mail if you

request it.

Now, the next several 103's range --

CHAIRMAN SOULES: Now, that's not in

this book though, is it?

MR. SPARKS (EL PASO): No.
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CHAIRMAN SOULES: Okay. That's been

taken out.

MR. SPARKS (EL PASO): We passed it in

November of 1985, and I have it for you, which

reminds me, Luke, we need to communicate, just the

two of us, to get the wording right on what we are

passing.

CHAIRMAN SOULES: Okay. That's fine.

over the Rule 103's because I think we could spend

the rest of the day on it. I don't think it's

that important other than for the committee to

give us direction on rewriting 103, if necessary.

All of the suggestions, and everybody in

every part of the state is having service

problems. They all range from the first 103,

which is Page 131, that simply says that anyone

over 18 can serve it.

Two, incredible -- service by -- it seems to

me incredible, service by plaintiffs or their

staff, counsel with these elaborate affidavits and

returns and that type of thing, that run through,

I just selected some, but run through page 144.

What I think we ought to do, Luke, is to get

a consensus of the committee as to what service we
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think 103 ought to do and then our committee will

redraft one, rather than go through, individually,

each of these. It goes all the way from "anybody

over 18" to the way we have it now, "motion and

order on anybody" to "a party who can certify the

affidavits which controls litigation service with

the plaintiff's lawyer if the plaintiff has a

lawyer."

So you could* be glad to read all of these

things, but that's what it is. The most liberal

one is the first one, and then there are different

ways to attacking it.

We're getting communication from judges who

don't like to be interrupted to sign an order on

service that is routine. We're getting

communications from clerks, a lot of lawyers that

say that clerks won't do anything. We're getting

a lot of communication with criticizing the

sheriffs, or like you've got a favorite constable

in Harris County.

There's just a lot of problems, so we do need

to address the problems. But, now, whether we

want it wide open like the first one has, or an

affidavit on the service like the last one has, is

what this committee should determine.
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MR. BEARD: Luke, this committee has

wrestled with this problem for many years. I

recall Judge Cowart used to propose viable

(phonetic) anything that would approach "sewer

service," he called it, like they have in New.

York, in which the processor of service throws it

in the nearest sewer and certifies that he served

it and they get to be called judges. And I think

we ought to be careful about changing our present

rule in that respect.

MR. TINDALL: I think 44 or 47 states

allow private process service. And I think that

if we're serious about trying to provide speedy

than to allow disinterested persons to serve

citation.

The system is totally broke. The cases are

horrible. The private process companies have been

enjoined in Dallas by constables and sheriffs who

are jealously holding on to this work.

We get citations into this state all the time

for service as a courtesy to lawyers in other

states on litigants in this state who are having

to answer lawsuits in other states.

The sewer service fear has never been born
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out in the states that have adopted private

process. It's not borneout in the federal

system. It's a means to give notice to a

defendant that he's to be due in court.

We allow a postman to deliver a citation.

Why in the world can't an individual who under

oath delivers it to a defendant, be allowed to do

it? It's just anacronysm that's long overdue.

CHAIRMAN SOULES: Well, on that point,

you must get the defendant's signature on a green

card before that postman has achieved service. It

has to be signed by addressee only, not by agent.

That's the whole problem with service from the

clerk's office.

MR. TINDALL: Well, that's probably

the reason that you don't use postal service as a

result of that.

CHAIRMAN SOULES: It is. You can't

just have it certified mail with a green card

coming back if somebody signs as a party or his

agent. It's got to be signed by the addressee

only, and by then, they know what's going on.

MR. TINDALL: Well, I think the system

is broke, 40 to 60 percent, depending on whether

you count taxes in this state, are family law
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And, I mean reform is crying out in this

area. I think it's a courageous proposal here to

allow people to serve these papers. They're not

thrown into sewers in other states. And it

certainly worked for a number of years now on

subpoenas, and I'don't think we have had a problem

of people getting picked up on attachments because

of sewer subpoenas.

And I realize the subpoena is not a lawsuit

but I think that fear is really misplaced

particularly, if you'require to return citation to

be under oath by the person who served it severe

penalties if it were falsely done.

MR. SPARKS (EL PASO): Let me support

Harry for a minute. You notice on page 137, one

of these proposals is just do it by first class

mail. And there was an act introduced in the

legistlature last time for that, and the

legislature, in their wisdom, may well pass

something like this.

So I think we should we should act because

nobody relies upon -- or very few people rely upon
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the sheriff's department and major cities just

can't do it, I mean, this question of how many

months you may be taking.

The concepts are on prof.essional process

serves, which we all use, do you do it by motion

in order? Do you do did it by allowing -- as we

just looked at,.if we adopt a change in Rule 103

and 106. Do we do it as a matter of right just by

directing the clerk to deliver it to ABC Process

Serving Inc.? Or do we have a motion and order

But I think we've got to liberalize it. I

think the change we've made on keeping service by

mail at the clerk's office is good, although we

still have the right to do it in other ways. And

there are some suggestions here that lawyers can

do that. It may be that that's the best way to do

it. We've got to do something, I view or the

legislature is going to put in an act that is

worse.

MR. NIX: I agree, Sam. I agree with

Harry completely. We need to do something.

MR. MCCONNICO: Luke, I agree. I

think we need to liberalize it. But I remember
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several years ago when I was a briefing attorney

and this came up to this committee, there was a

lot of evidence that at that point in time

presented to the committee --

MR. SPIVEY: Can you talk louder,.I

can't hear you?

MR. MCCONNICO: -- but there were

abuses in other states and the other states have

not have had perfect system. And when this came

up to this committee -- oh, it's been eight, nine

years ago -- the abuses and studies that were done

in the other states showed how their default

judgments had increased, how they had had more

fights over default judgments.

And I'm not using that as an excuse not to

liberalize where we are because I think we do need

to liberalize. I'm just saying we need to learn

from their mistakes and realize that this has a

lot of consequences and maybe put some

restrictions upon our system, I think, which are

some of those proposals that will prevent some of

the problems that have occurred in other states.

CHAIRMAN SOULES: Well, that, of

course, is -- what we're getting to here -- we'll

look at 106b(2). This is all we're being asked to
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do, and that is, eliminate the judge from

process. We're not being asked to expand anything

other than eliminate the judge from process.

Now, we do have due process problems. When

does a party have notice, as a matter of law, that

he's been sued? When does a party not have

notice, as a matter of law, that he's been sued, I

guess, is really the way to state it.

And that's been the problem that's flowed

back and forth across this table is, how'are we

sure that we, in our Texas practice, have rules

that achieve this due process. If they don't, the

. . .

rules are void. So there's no need to have that.

I, frankly, think the first class proposal is

just unconstitutional, because the first class

mail, too often, doesn't ever get where it's

supposed to get. And you're talking about taking

a default judgment against a party of lawsuit

based on a letter. And you're going to have

somebody hold that that is just unconstitutional

as a rule.

Now, here, though, in 106b(2) -- I don't know

whether that would be sustained on appeal; that's

another story, but somebody will.

PROFESSOR EDGAR: Did you go by 103
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while I was out of the room?

CHAIRMAN SOULES: Well, we're talking

about 103, but I'm bringing up -- 106b(2) says

that, "On a motion by any parties supported by

affidavits, a judge can order that any way that

achieves due process" is a way of service. It's

unlimited.

MR. TINDALL: Well, that's too

restrictive, imposing on litigants, middle class

families, and wealthy litigants. Otherwise they

have to go down there and take the judge's time to

get someone other than a sheriff or constable to

serve papers.

MR. LOW: Well, you got to prepare

your papers. And how much longer does it take to

prepare that? You have got to prepare your

lawsuit anyway. Adding another paragraph and

asking the judge, that doesn't take that much

time.

CHAIRMAN SOULES: Well, the middle

ground that has gotten a lot of our attention and

has never been resolved but is still active, is

some recognition of professional process servers

who might even be given an oath by somebody, some

official, who would have a sworn duty to carry out
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some kind of office, and I assume that that takes

legislative action now.

Process servers have been agitating in the

legislature to get statutory recognition. I don't

know where that stands. Does anybody? Harry?

MR. TINDALL: in '83 it passed

overwhelmingly in the legislature and was vetoed

by the governor. In'85 it never saw the light of

the committee. So it's dead for years at this

point.

MR. MORRIS: One of my

ex-investigators is real active in that process

servers group. And he says that the political

cloud of the sheriffs and all those people have

just got that on the bottom; it's not going to

come back up. In fact, he called and allotted on

this committee. I need to make that disclosure.

MR. SPIVEY: Well, how are you going

to vote?

MR. MORRIS: I'm going to wait and see

what's proposed.

MR. BEARD: If the legislature makes

it a felony to falsely certify citation, you might

accept something like that. But I just do not

trust, particularly, what collection people might
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do with respect to certifying service.

JUDGE THOMAS: If I remember the

Dallas case correctly, the injunction said, number

one, that first we had to give it to the sheriff

or constable. If they couldn't serve it or

refused to serve it, then we could appoint after

motion and so forth, which has created a real

problem, obviously, in the family courts, which is

one of the areas where this is drasticly needed.

Thirty percent, for instance, of my contempt

docket this week alone had to be reset for lack of

service. So, I guess my only plea would be if you

want to put restrictions, can you have, in family

law cases, get the judges out of it because and

let them do it with process servers because we

need it in emergency situations.

CHAIRMAN SOULES: That goes to a

different problem. Judge Thomas has identified a

different problem and this is in one 106b the

principle paragraph. And maybe this could be

deleted. Maybe the last half of that could be

deleted.

Why should a request for substitute service

be depended upon first stating that service has

been attempted in the regular way? Why can't you

512-474-5427

ELIZABETH TELLO

SUPREME COURT REPORTERS

CHAVELA V. BATES



93

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

just go in, conclude that you can't get it the

regular way and talk to your judge about if and

get -- of course, I know Harry doesn't want to ask

the judge for anything on this, and I'm not trying

to

MR. TINDALL: No, we've already

changed that, Luke.

CHAIRMAN SOULES: What?

MR. TINDALL: We've changed that.

CHAIRMAN SOULES: Changed what?

MR. TINDALL: Not having to show that

service is impractical.

CHAIRMAN SOULES: When? Is that a

part of what we got down?

MR. TINDALL: Sam brought that up in

our November meeting.

CHAIRMAN SOULES: Was that passed?

MR. SPARKS (EL PASO): What's that?

CHAIRMAN SOULES: That we predicate

subsitute service on showing that there's been an

attempt at regular service. Have we eliminated

that predicate?

MR. SPARKS (EL PASO): No. B-2, is

that what we're talking about?

CHAIRMAN SOULES: It would be the
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second half of B where it says, "and stating

specifically the facts showing that service has

been attempted on either A-1 or A-2."

MR. SPARKS (EL PASO): No. We did

approve the 106 in November, but that doesn't do

it. That's one of the things that are kind of in

here. For example, if you look on Page 133 -- you

know, they start with 103 and then kind of end up

in 106, and this gets into the private process

server.

103, though, was intended -- and I don't know

if it accomplishes it. But simply as Budd.y was

saying in the petition, just ask. You don't have

to have an affidavit; you don't have to have a

motion and that type of thing, but ask the service

be by John Doe or ABC Company or whatever, and you

can just get an order. There's no necessity for

the prerequisite. And that is, I think, what

you're talking about.

Right now, I,see it all the time, the lawyers

service, you know, really when they never even

tried just so they can get service out, which is a

bad system.

CHAIRMAN SOULES: Well, you've got to
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show that you've tried and the sheriffs and

constable tried to serve.

MR. SPARKS (EL PASO): I understand.

I just get the lawsuits all the time.

CHAIRMAN•SOULES: Of course, all .that

gets is motion to quash, I guess, and 21 extra

days to answer it, because you've been served.

But what if we just delete that prerequisite

and permit it to -go directly to the judge from the

outset for subsitute service? I realize that

doesn't solve all of Harry's problems or Judge

Thomas'. But it eliminates a first shot through
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the sheriff and the constable and you can, at

least, have the judge determine what service is

warranted that will be reasonably effective to

give the defendants notice of the suit.

MR. TINDALL: The judges are going to

be deceived with orders over there. It's going to

be called substituted service.

CHAIRMAN SOULES: Jump over that

problem. Now, we say we're going to authorize, as

they say here, private process serving companies.

I'll form that. I'll have my paralegals. We'll

set up a little private process serving company.

And everybody will have a private process serving
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company. And it will be a D/B/A. It's cheaper to

file an assumed name certificate than it is to get

a corporation unless you want to that have that.

And here you go.

Now then, you've just authorized everybody to

serve. Now, that may or may not be what we want

to do, but that's essentially what you do.

MR. BECK: Luke, I think we're

confusing the issue when we start talking about

106b and 103 together.

103 deals with the notion of whether we want

to spawn a group of professional process servers.

And from the comments that have been made by this

group it seems to me that the group, here is in

favor of spawning a group of professional process

servers.

However, there's a concern about potential

abuses. Because there are no standards, either

set by statute or otherwise, there is no

certification for these people. They don't even

have to attest under oath that they've served

anybody.

And it seems to me that if we're going to

pass 103, which I would be in favor of, that

somehow we've got to look at, say, 107 and maybe
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try to build some teeth in there.

One thing we can require, at the very least,

is that these people, when they serve somebody,

they attest that they've done it under oath, so

that if they throw something in the sewer, there's

some remedy we can have against them.

MR. TINDALL: I agree.

CHAIRMAN SOULES: Okay. I don't

believe that we can authorize private process

servers without authorized members of the general

officers of the court; I think they are created by

statute.

MR. BECK: But that would be the

CHAIRMAN SOULES: So we're just

talkin'g about wide open, anybody can serve over

the age of 18 that can testify.

MR. TINDALL: We can say anyone over

18 who is qualified as a notary public, and that

would narrow the class of folks, and then go with

David's suggestion of putting in the penalties

that the citation be returned under oath.

MR. BEARD: I don't think that notary

public is narrowing down to anything.
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MR."TINDALL: Well, I'm just saying --

MR. ADAMS: Well, the federal system

works and it doesn't have to be done by a notary

public. The Court appoints a person to serve and

that's it. I'don't know why that system wouldn't

work on a statewide system the same way.

MR. NIX: It would.

MR. ADAMS: I don't know why we have

to over-complicate the thing.

MR. BEARD: if the court orders it I

don't have any.problem. I just think the court

needs to -- under the federal system -- why don't

we just go in there and mail it to them, and 1f

they answer you assess the cost. But the federal

system allows service any way the state allows it,

too, because whatever we do here is going to kick

over and work in the other courts.

MR. TINDALL: We've all been on a

case, I guess, after a number of years in which

there's even a dispute whether the sheriff or

constable did their job right, the defendant in

claiming he never got those papers.

MR. NIX: That's a problem we have in

East Texas all the time, Harry. If we're going to

require people to swear to an oath. and they start
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requiring deputy sheriffs and constables in East

Texas -- because believe me, if you're going to

let some of those constables serve these papers,

you might as well let anybody.

MR. TINDALL:' I have no reservation

about requiring the service being under oath. I

think that's sensible.

MR. LOW: Anybody would be an

improvement over some of those constables.

CHAIRMAN SOULES: All right. Let's

get everybody's vote on this. This is going to

take some rewriting, Sam. And we've got a

September meeting and we can address the changes

in citation in September. We have got too much

writing to do here. But you go ahead, Sam.

MR. SPARKS (EL PASO): Let me ask you

to get a consensus vote on this because on Rule

103, if you turn to Page 133, there are two things

that, really, most everybody communicated with me

One is similar to that proposed, except to

make a change like, instead of somebody personally

-- a person specially appointed, to put it by

order where you don't have to have a motion, you

don't have to have an affidavit, but you do have a
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court order that "X" served. That's going on

Specially appointed, it doesn't make any sense,

but somebody appointed by court order to do it,

and that way you can get it in.

Secondly, and that gives some control to the

judge who, other than the sheriff's department,

would do it.

PROFESSOR EDGAR: Sam, one question in

that regard. Are you asking whether or not the

person designated should -- that a single order

entered by a particular judge would authorize that

person in any court, or whether or not you would

only be in that court, and then whether or not it

would have to be on motion each time that person

was to serve.

MR. SPARKS (EL PASO): It's a motion

that's filed as a forum motion in our part of

country. Of course, they would have the attached

affidavit, but it's really not correct. And it's

an order that this particular case is limited to a

case.

PROFESSOR EDGAR: Why should it be?

Now, you're asking for guidance. But it seems to

, 251 me that if a court is going to authorize "X" to
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serve process in this particular case, why that

person should not be authorized to serve in all

cases in that court.

MR. LOW: In other words, an

approved list.

PROFESSOR EDGAR: An approved list.

Something like that. It seems to me that's far

more efficient if that's consensus of the

committee.
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CHAIRMAN SOULES: In federal court you

don't take a default after 10:00 a.m. on the

Monday next following the expiration of 20 days.

You only get a default on motion. In Texas you

get a default judgment. And that's always been a

very keystone concern of this committee.

We have a strong default judgment'practice.

And the consequences of that, after certain time

periods run, are your rights are determined,

essentially.

And that's why the service of citation has --

we've always been -- kept a pretty tight reign on

it. But are we going to open it up to anybody

over the age of 18 who is competent to testify to

serve without a court order?

If the judge is g.oing to assign a blanket
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order appointing people who can serve, he's going

to have several paralegals, and every law firm

that's got several paralegals are going to be in

an order somewhere, and that doesn't seem to me to

be much help.

MR. BEARD: Could we let Harris County

judges have a panel, the Dallas County judges,

domestic relations court, have certain people that

their duty to keep control of them as they review

them.

CHAIRMAN SOULES: That sets up a class

of people, without statutory authority, who have

the right to make money out of the judicial

process. And I don't know where the courts get

the power to create officers of the court and to

create that class of people.

MR. BECK: Not only that, but it

creates a lot more work for the judges and their

secretaries and a lot of other people.

CHAIRMAN SOULES: All right. Let's

just get a consensus to find out whether we go

forward with this. I'd like to see a consensus on

First of all, at minimum, do we eliminate
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showing that regular service was tried and failed

before you can ask the Court for substitute

service? I realize we may be wanting to eliminate

that altogether. This is 106. How many feel that

we should eliminate the showing of regular service

before you can try to get substitute service?

That's unanimous. There's no opposition that I

see. Any opposition? That's unanimous.

Now, how many feel that we should open up

service to any person over the age of 18 years of

age and competent to testify, I guess, provided

that he is required to certify service under oath.

MR. SPARKS (EL PASO): Do you mean

without anything else?

CHAIRMAN SOULES: Without anything;

without any order whatsoever. Just anybody can do

it. How many are opposed to that?

PROFESSOR EDGAR: I don't know whether

I am or not. I've got a question about it,

Luther.

CHAIRMAN SOULES: Okay.

PROFESSOR EDGAR: What are we going to

do about the default judgment rule that requires a

showing of a extensive fraud or defalcation by

court personnel?
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Now, that person has not been appointed. He

has no official sanction. Certainly we would want

the defaulting party to be able to successfully

attack that default judgment,but yet this person

doesn't fall within any of the Court's

guidelines.

So I really have some reluctance in not

having that person designated by the Court in some

way to say that he is court personnel or something

like that.

CHAIRMAN SOULES: Well, the committee

has voted, unanimously to delete the requirement

of showing regular service in 106b as a predicate

to substitute service. The committee has voted 7

to 6 to reject the permission of persons, other

than sheriffs and constables, to serve without

court order.

MR. SPARKS (EL PASO): Well, Luke, I

don't know if the committee thinks that we should

do that. 106 comes in if 103 doesn't work. And

106 says if you make that showing, you can leave

it at the house or with somebody under 16. I

don't know if we'd want to do that.

CHAIRMAN SOULES: Read 106b(2).

MR. BRANSON: By the way, I was out of
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room and I would vote in favor of that, if you

want to let the chair vote.

CHAIRMAN SOULES: Chair votes to say

reject it for all the reasons that we've talked

about. Now, the court can consider the fact that

we're 8 to 7.

MR. MORRIS: Well, Luke, it seems to

me like, and I may be naive and abusive as Steve

McConnico mentioned, that I'm not aware of, but it

seems to me like if I'm wanting to serve someone,

whoever I pick, in essence -- I'm an attorney and

I'm an officer of the court, and if I get involved

in some scammy deal, I'll lose my license.

It seems to me like, we ought to, rather than

impeding -- and there are often times when I'm

trying to find somebody who is trying to avoid me,

and I need very badly to get service on them. I

don't have time to Micky Mouse around running and

getting orders if I've got the person identified

Now, I'm an officer of the court. And if I

select someone that participates in throwing it in

the sewer, then I ought to be on the line.

MR. LOW: But you don't know that,
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PROFESSOR EDGAR: Well, you may not

know it.

MR. MORRIS: But it seems to me like

that's my job, Hadley, is to select someone who is

responsible and competent to get service.

CHAIRMAN SOULES: Is there any other

comment on this, because if I didn't follow the

proper rules of order in taking that vote, I want

to complete it.

MR. TINDALL: I'm not sure what we

voted on.

JUDGE THOMAS: I want to know what we

voted on.

CHAIRMAN SOULES: All right. The vote

was, first of all, unanimous to, at least, delete

the showing of attempts of regular service before

you can get subsitute service under B-1 or B-2 of

Rule 106.

The second one was, are we goin.g to recommend

to the court that any person over the age of 18,

competent to testify, is permitted to serve

process in Texas on the condition that he be

required to return that citation under oath?

Now, that's what's on table, that last part,

251 and we'll discuss it and then we'll vote.
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MR. BRANSON: Can we require to carry

a bond?

CHAIRMAN SOULES: No, we can't do

that. That's legislature.

MR. MCMAINS: I don't have any problem

with the concept of requiring him to do it under

it. It costs a lot of money to replace all of the

paperwork.

CHAIRMAN SOULES: We'd have to do that

on a blank anyway because the signature line says

"sheriff or constable."

MR. MCMAINS: Well, that may be. But

what I was going to suggest was that you could.

actually accomplish more, I would think, if merely

you said provided that no default could be taken

without the person who is not an officer

testifying as to the proof of service, you know,

at the default hearing.

MR. TINDALL: That's fine.

MR. MCMAINS: That gives the judge

complete control over the ability -- he sees the

person they're sitting. there, they're testifying

512-474-5427

ELIZABETH TELLO

SUPREME COURT REPORTERS

CHAVELA V. BATES



I

I

1

2

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

108

under oath that they served it. That's strong

proof of service as you would everwant.

MR. SPARKS (EL PASO): On your

consensus, I am for the change, but I still think

that we ought to have a court order. And that's

the only thing that keeps me from voting for the

proposal as you do.

CHAIRMAN SOULES: Do you think you

should have the court order?

MR. SPARKS (EL PASO): Yes, I think

so.

CHAIRMAN SOULES: Then you don't need

a change because you can do it under B-2 with

court order. Anybody can serve under any

circumstances. But we've voted unanimously to go

straight to that kind of service without having to

go through substitute service.

MR. SPARKS (EL PASO): If that

amendment is made, yes, you're right.

CHAIRMAN SOULES: Well, we voted to

recommend that.

JUDGE THOMAS: But B-2 would require a

motion.

CHAIRMAN SOULES: Well, it's the ex

parte motion; you don't have service. Because an
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order is a foregoing motion granted, and you've

got to set forth the reasons why you want

substitute service, and the court finds that that

service is warranted and will be reasonably

effective to give the defendant notice of a suit.

JUDGE THOMAS: Right.

MR. BECK: I know I'm probably

confused about what we voted on, but what bothers

me is that under 103 we are allowing anyone to

serve process. Whereas under 106, we require

before anyone can serve process, they must be a

disinterested adult. So we have different

standards under 103 than we do under 106b, and is

that the intent on this committee?

MR. TINDALL: No, I'm not supporting

that. It should be the same.

MR. BECK: We're running the two

together and I'm confused as to what we're voting

on. Because 103 deals with initial service of

process. 106b only comes into play if 103 doesn't

MR. SPARKS (SAN ANGELO): After

MR. BECK: Correct.

MR. TINDALL: It should be "any
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disinterested adult over 18."

CHAIRMAN SOULES: 106b does not

require that the service be by a disinterested

MR. SPARKS (SAN ANGELO): Well, where

is the rule? I think it does.

CHAIRMAN SOULES: Well, read 106b(2).

MR. SPARKS (SAN ANGELO): Luke,

106b(2) is service after you can't get direct

service then that is service where you leave it at

his job or his house or -- it's indirect service

after you can't get direct.

CHAIRMAN SOULES: It says in any

manner.

MR. SPARKS (EL PASO): First of all,

if we eliminate that 106, we're just eliminating

103.

CHAIRMAN SOULES: Not on B-2. B-1 has

disinterested adults in it, but not B-2. B-2 is

any way the judge says will work, period.

MR. SPARKS (SAN ANGELO): After you've

failed with direct service.

CHAIRMAN SOULES: We've already

voted. We're going to take that out.

MR. TINDALL: 178 on subpoenas talks
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about any person who is not a party and is not

less than 18 years of age. Now, that's the same

thing as a disinterested person, isn't it?

CHAIRMAN SOULES: Sure. Disinterested

MR. TINDALL: To me, the same language

should be in 103 and 106. For instance, I think

Rusty has got a good point to delay the concerns

about the sewer service. If you take a default

judgment using anyone over 18 that's not a sheriff

or constable that you require them to come to

court because that's not going to come up one in a

thousands times and that cures the problem, but it

JUDGE THOMAS: Luke, it seems to me

that whatever our recommendation is, it would have

more weight if we could get a more unanimous

decision. And what I hear the stumbling block to

be is it should be done with a court order. So my

suggestion or an alternative would be, that in

whatever it is that you're trying to get served,

you put and I want service by thus and so, and you

get an order in every case.

And I withdraw the objection about a judge

having to sign an order because, actually, in a
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family law case where this becomes important, the

Judge is going to have to sign a temporary

restraining order or a writ or something else so

they can sit there and sign new orders. And that

way I think we could probably get a unanimous

vote.

CHAIRMAN SOULES: Judge, let me see if

I understand you.

JUDGE THOMAS: You see I'd rather see

everything under 103, so there's no question. And

what you say there is that anyone can do it as

long as you have a court order. You don't require

the motion, you don't do all of that other.

JUSTICE WALLACE: Does anybody on the

committee practice out in the rural areas where

you have got multi-county districts? How would

that affect getting the court order from the judge

where the judge might be three counties away and

comes to your county once every two months.

JUDGE WOOD: Judge, my notion about

that is you, basically, do not have the problem.

MR. LOW: In those areas you don't.

JUDGE WOOD: You don't have the

problem. The fact is, we don't even have the

problem in Corpus Christi that I know of.
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I would have a tendency, as a member on this

committee, to defer to the judgment of these

people in Harris and Dallas and those counties,

because it's something, really, that we, down in

our part of the country, have no problem with,

and, therefore, are not too confident, perhaps, to

pass on.

CHAIRMAN SOULES: Judge Thomas, why

does not the mere deletion of the predicate of the

attempted regular service get us to where you're

proposing? That is, because the judge can sign an

order. Of course, there has to be a motion and an

JUDGE THOMAS: Why would you increase

the paperwork of the lawyers? I mean, we're going

to grant them, Luke. And particularly, when we're

trying to get a kid and we have a parental

kidnapping or we're trying to keep somebody from

ripping off the bank account.

We're talking about the ordinary divorce

case, the ordinary divorce case involving not a

lot of money, but you do have restraining orders.

Why increase the legal fees? So designate it, you

get your court order, and everybody goes on.

PROFESSOR EDGAR: Looking at Rule 104,

512-474-5427 SUPREME COURT REPORTERS

ELIZABETH TELLO CHAVELA V. BATES



114

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I'm trying to think through on that a little

further. If the Court, under Rule 104, can

designate an adult in the county in the event

there is no officer qualified to serve as a person

authorized to serve, then why couldn't the Court,

by the same token, designate any private person in

the county to serve without a requirement that

there first be no one otherwise qualified.

CHAIRMAN SOULES: Well they can in

PROFESSOR EDGAR: Yes, but I'm just

talking about generally. I'm talking about under

Rule 103.

I mean, if under Rule 104, we have a

partially populated county, and the sheriff and a

constable, for some reason, are disqualified, the

law now allows the Court to appoint some

disinterested adult to serve in place of the

constable or sheriff. Now, that's authorized.

Now, if that's authorized then why can't the

Court just go ahead and appoint a private person

in the absence of disqualification?

CHAIRMAN SOULES: Anybody have a

response to that?

MR. TINDALL: I think it's a great
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MR. LOW: I thought that's what we

PROFESSOR EDGAR: Yes, but we're

getting hung up, though, on whether or not the

Court could really appoint a disinterested person

as an "officer of the court." I think maybe he

can.

MR. LOW: Well, he makes the witness

become an officer of the court when he's sworn

PROFESSOR EDGAR: Well, that was

something Luke was concerned about a while ago.

CHAIRMAN SOULES: Well, I think that

whenever the Court has no way to get service, the

Court can get service somehow and that's what 104

PROFESSOR EDGAR: I understand that.

But if the Court has that power, though, to

designate officers of the court because of

disqualification, why can't the Court designate

CHAIRMAN SOULES: I think it's a

broader issue; I don't think you have the

compelling need to the court, and I'm not sure the
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Court has got that power.

MR. LOW: I believe the Court can make

anybody he wants to an officer.

MR. BRANSON: Hadley, why don't you

formulate that in the form of a motion and let's

see if we --

PROFESSOR EDGAR: This is Sam's

8 committee and he's asking us for guidance. And
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I'm just trying to figure out some broad

principles here that we might use to maybe

consolidate and coordinate these rules to carry

into effect what we want.

MR. SPARKS (EL PASO): I think we've

gotten on this point all the guidance that we're

going to get. And that is, one, if we eliminate

in 106 the necessity of showing prior service,

and, two, the consensus as to whether or not we

you know, if we do that we've got the court order

bit anyway if we eliminate also the necessity of

The only other question is, do you want to be

more liberal and. in 103 allow any disinterested

person over 18 without a court order to do it? if

we vote on that, then we've got our consensus.

CHAIRMAN SOULES: All right. Let me
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get one intermediate issue. Should the motion to

require substitute service setting out the reasons

for it be verified? How many feel that it should

PROFESSOR EDGAR: I think it should

be.

CHAIRMAN SOULES: The lawyer can

verify it.

MR. SPIVEY: Are you talking about the

motion or the return?

CHAIRMAN SOULES: The motion to get

substitute.

MR. TINDALL: What are you are

verifying to?

MR. SPARKS (SAN ANGELO): What are you

verifying? You don't even have to show you have

tried now.

CHAIRMAN SOULES: That's right.

PROFESSOR EDGAR: That's right. It's

not necessary.

MR. TINDALL: I thought it was going

to be even without a motion; it was just going to

be an order of the court.

MR. SPIVEY: I'd rather have a

lawyer's representation than an oath.
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MR. BRANSON: Well, you can file a

motion saying "I need it," and then not swear "I

need it."

CHAIRMAN SOULES: So the consensus is

MR. TINDALL: No motion.

MR. ADAMS: I don't think we need a

motion. That just makes paperwork for everyone

concerned. You don't do that in federal court.

You just submit an order there that the clerk

signs that appoints somebody that is properly

But if you want a judge to do it, you still

don't need a motion; you just have an order that

accompanies the petition.

CHAIRMAN SOULES: So you would strike

all of B down to -- just start out "The Court may

authorize service" -- just the last phrase.

MR. TINDALL: So how would it read,

Luke?

CHAIRMAN SOULES: Well, B would just

be, "The court may authorize service," 1 and 2.

MR. SPARKS (SAN ANGELO): Luke, it

sure seems like you have got more opportunity for

abuse in service under 106 where you're just

512-474-5427 SUPREME COURT REPORTERS
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leaving it with somebody at the house. To me, you1

have got two separate things. One is, you have2

handed something. Anybody over 18 that's willing4

to take an oath says, "Yeah, I gave it to him."5

Okay, that's one question, maybe with a default

like we're talking about and Rusty's statement.7

But you've got a separate problem. If8

somebody comes in-and says, "I've tried; we can't9

find this guy." You understand? He's hiding in10

the bathroom or something. Then you're giving to11

anybody at the house.

MR. BRANSON: Which bathroom?

MR. SPARKS (SAN ANGELO): I don't14

know, but you're just leaving it at the job or the15

house or something. And are we now saying that16

you don't even have to try to get direct before17

you can just leave it at the house?18

CHAIRMAN SOULES: That's right.

MR. SPARKS (SAN ANGELO): Okay.

CHAIRMAN SOULES: You go to the judge

19

20

21

and the judge can sign an order authorizing screen22

door service or he can authorize any other manner23

of service, but at least you've the got the judge24

involved. He's authorizing it.25
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PROFESSOR EDGAR: I'm not in favor of

that.

MR. TINDALL: I'm not in favor of

that. Luke, all I'm saying is that, you know,

personal service is fine by anyone, but if you're

going to leave it at the screen door with anyone

over 16, then I think that's another issue that

none of us have quarreled about.

MR. SPARKS (SAN ANGELO): See, Luke,

that's what I'm trying to say. I'm for

liberalizing direct service, but if you can't get

it stuck in his screen door.

MR. TINDALL: I'm not suggesting we

liberalize the substituted service at last-known

place of employment.

MR. SPARKS (EL PASO): What I'm going

to do is, I'm going to draft a new Rule 103. If

you look at Page 133, and the only difference I'm

changing from Judge Marsh is when he says "a

person specially appointed" to insert the word "by

court order" to serve it. No affidavit; you can

handle it in your petition if you want to. And

that way, there's no affidavit, there's no motion

512-474-5427

ELIZABETH TELLO

SUPREME COURT REPORTERS

CHAVELA V. BATES



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

121

person to serve petition. And then if anybody

comes up with anything else, they can argue about

it then.

CHAIRMAN SOULES: Where is that, Sam?

MR. SPARKS (EL PASO): It's on Page

133.

CHAIRMAN SOULES: 133, Rule 103, and

what are you going to put in? You're going to

delete the underscored and substitute something

for it?

MR. SPARKS (EL PASO): No. If you

look at the underscored, I'm going to say "to a

person specially appointed by court order to serve

JUDGE THOMAS: And then change 107 and

make them return it under oath?

MR. SPARKS (EL PASO): Well, that was

my next question. Do you want us to prepare a

return under oath in that event?

PROFESSOR EDGAR: Yes.

MR. LOW: Either that or what Rusty

was talking about.

a question. By "a person specially appointed," do

you mean to include artificial persons in addition

512-474-5427
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to natural persons? Including process serving

companies, is that your intention?

MR. SPARKS (EL PASO): You told me

yesterday that "person" meant "corporation."

PROFESSOR EDGAR: That's right. But

in other instances, we've used a private party or

process serving company, at least, some of the-

proposed drafters have. And I'm wondering if you

mean the word "persons" to include that class as

well.

MR. SPARKS (EL PASO): I thought it

i

PROFESSOR EDGAR: Well then, why don't

we say that then?

MR. BEARD: I would be opposed to

that.

PROFESSOR EDGAR: But that's what we

mean.

MR. BEARD: We use "adult person"

here.

PROFESSOR EDGAR: Well then, we don't

mean process serving companies. That's what I'm

MR. SPARKS (EL PASO): I think unless

you change "person" though -- I was convinced
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yesterday with you and Dorsaneo that "person"

means "corporation."

PROFESSOR EDGAR: Well, I know. But I

think what they're saying here now is that we need

an adult person, that is, a human being.

MR. SPARKS (EL PASO): Okay. I don't

care; it's whatever the committee wants to do.

PROFESSOR.EDGAR: I'm just asking; I'm

just wanting to know what you mean.

person?

CHAIRMAN SOULES: Disinterested adult

PROFESSOR EDGAR: All right,

disinterested adult person.

MR. TINDALL: Well, that's awkward

phraseology. Any other person authorized by a

court order.

MR. LOW: You know, I think we're

almost in accord. But everybody is talking about

different things at different times.

CHAIRMAN SOULES: Sam's point on 103

at the top of 133 is getting to -- maybe we can

get to a point where we can pass this. "All

process may be served by the sheriff or any

constable of any county in which the party to be

served is found or" -- I think that's suppose to
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be "by any disinterested adult person."

MR. SPARKS (EL PASO): You don't

really need "person." You need "disinterested.

order."

CHAIRMAN SOULES: "Disinterested

MR. TINDALL: "Authorized by court

CHAIRMAN SOULES: "Authorized by court

MR. TINDALL: Yes. "Authorized by

court order."

CHAIRMAN SOULES; Now, we're going to

have process servers trying to get blanket orders.

Is that what we're intending to facilitate?

MR. LOW: I don't think that's --

CHAIRMAN SOULES: Okay. Then I think

we need specially-appointed language in there.

PROFESSOR EDGAR: Specially

authorized?

MR. TINDALL: If you're authorized,

you're going to be by an order of the court.

CHAIRMAN SOULES: Now, what were you

saying there, Harry? By any adult authorized by

court order?
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MR. TINDALL: Yes.

CHAIRMAN SOULES: "Any disinterested

adult authorized by court order to serve."

PROFESSOR EDGAR: Well, now, the

sentence starts out in the plural, "all the

process," and now we're talking about "it."

MR. MCCONNICO: Just say "serve

process."

CHAIRMAN SOULES: In a particular

MR. TINDALL: Yes. That kills off the

MR. SPARKS (EL PASO): I move for the

adoption of that.

MR. TINDALL: I second it.

CHAIRMAN SOULES: "All process may be

served by the sheriff or any constable of any

county in which the party to be served is found or

by any disinterested adult authorized by court

order to serve process in a particular case or if

by mail --"

MR. SPARKS (EL PASO): We've amended

that already, so just stop this amendment right

there.

CHAIRMAN SOULES: What did we amend it
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to, though?

PROFESSOR EDWARDS: What you need to

it to the last part of the sentence. Because, you

see "if by mail, either of the county" refers back

to the sheriff or constable.

So the language to be inserted should be

inserted at the end of the sentence rather than

the beginning of it.

CHAIRMAN SOULES: Let's go ahead. We

may clean it up, but if we say "or if by mail,

either by the sheriff or any constable of.the

county --"

"Service by registered or certified mail and

citation by publication shall be made by the

clerk."

MR. SPARKS (EL PASO): Yes, we've

already made that change.

CHAIRMAN SOULES: Now, does everybody

have the focus of this now?

MR. MCCONNICO: One question. Hadley,

do you think the use of the word "adult"

eliminates the professional process serving

companies?

PROFESSOR EDGAR: No, but I think it
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eliminates the company being designated. By

"adults," you're talking about a human being. But

it would not eliminate a person who is an employee

of a process serving company. But it would still

have to be in each particular case.

CHAIRMAN SOULES: All in favor of 103

as now proposed, show by hands. Okay. Those

opposed? That's unanimous. And it's the version

that we've worked' on at the top of Page 133. And

as I understand the tenor of subsequent

conversations, you do not want to delete that

language from 106b that we first talked about.

You still want that as predicate to 16-year old

service or any or manner; is that correct?

MR. SPARKS (EL PASO): Yes.

CHAIRMAN SOULES: Okay. So that will

be changed.

PROFESSOR EDGAR: There's some

confusing language here in this 103 we just looked

at. It says, "either by the sheriff or constable

of the county in which the case is a party." We

don't mean that.

MR. MCCONNICO: Well, I thought that's

what was changed and talked about.

MR. TINDALL: Could you read 103 as we
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voted on it?

PROFESSOR EDGAR: In which the party

-- in which the case is pending.

MR. MCCONNICO: Yes.

PROFESSOR EDGAR: Not as a party but

is pending. "The county in which the case is

pend ing . "

MR. MCCONNICO: But the rest of the

sentence doesn't inake sense then, because it then

says, "is pending to or interested in the outcome

of the suit." We've got to change all of that.

PROFESSOR EDGAR: Well that's.because

the person that was quoting the old Rule 103

missed a line.

CHAIRMAN SOULES: They sure did.

PROFESSOR EDGAR: It doesn't make

sense.

MR. SPARKS (SAN ANGELO): We can have

a case pending in one county, but the parties in

another county and the sheriff or constable in the

county where the person to be served is the one

that has to serve it over there.

PROFESSOR EDGAR: It should read, "by

the sheriff or constable of the county in which

the case is pending or of the county in which the

512-474-5427
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party to be served is found." That's what the old

rule says, and that's what was intended.

MR. SPARKS (SAN ANGELO): Hadley,

you're not suggesting that a sheriff from Tom

Green County is authorized to go to Houston and

serve process, are you?

PROFESSOR EDGAR: No.

MR. SPARKS (SAN ANGELO): Well, the

case may be pending in San Angelo.

PROFESSOR EDGAR: Well, the rule as it

now reads says, "or if by mail either of the

county in which the case is pending or of the

county in which the party to be served is found."

That refers back to the sheriff or constable

either in the county in which it is pending can

serve it or in the county in the which the

defendant is to be found can serve it. And I

think that's what we intend to retain. At least

that's what Rule 103 now states.

MR. TINDALL: The sheriff in Harris

can serve Tom Green by mail.

PROFESSOR EDGAR: That's right. By

mail, that's right. In fact, under Rule 108, I

think the resident in Tom Green can serve in

Louisiana by mail.
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MR. SPARKS (SAN ANGELO): That's

CHAIRMAN SOULES: Sam, there's a lot

of language in 103, as it now exists, that is not

in this paragraph at the top of 133, either shown

stricken through or not changed.

PROFESSOR EDGAR: I think it was

simply an error in transcribing it here on this

page because it does not show to be omitted. .

CHAIRMAN SOULES: They don't even show

all the language after the semicolon. So can'I

prevail on you to get our thoughts into this and

MR. SPARKS (EL PASO): I've got a note

CHAIRMAN SOULES:, Okay.

MR. SPARKS (EL PASO): I've got

another one. If you go right across the page, I

need one more guidance, and that is the onlyother

suggestion of Rule 103 that I think we need to

decide on as a consensus.

On Page 132 on your book there are other

suggestions made but we've discussed them down to

the last paragraph, and that is "allows the

attorney for the party seeking service to do the
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certified mail." We need to know if you want us

to draft a rule in new proposed 103 that would

allow that?

CHAIRMAN SOULES: How many want the

problem of having to become a party for the proof

of service by certified mail?

MR. NIX: I need it in East Texas.

CHAIRMAN SOULES: Do you?

MR. TINDALL: I think it's a good one.

MR. NIX: My office has to do the

clerk's work in about five counties surrounding me

up there. And I'm always sending secretaries and

paralegals to one clerk's office to the other to

get out my citation by mail.

And it would be so much simpler and so much

easier if we could just simply do it right there

at the office and get it out from the office. It

sure would save me a lot of paralegals.

MR. MCMAINS: You've got to have green

cards signed by the adressee only in order to get

default --

MR. TINDALL: That ties back into what

we talked about earlier anyway on freedom to give

the plaintiff the control of the citation. You

can bring him back and mail it to him directly
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CHAIRMAN SOULES: Sam, tell me where

that is again.

PROFESSOR EDGAR: Page 132.

MR. SPARKS (EL PASO): Page 132, the

last phrase in that suggestion.

CHAIRMAN SOULES: Does the first part

of that -- let me see.

PROFESSOR EDGAR: No, the only thing

he's asking us about is the last part of that, not

all the added language, but just whether or not

the parties who are seeking service can initiate

the certified mail.

CHAIRMAN SOULES: Sam, there's not any

need to do this other business. These rules are

pretty confusingly written. What you're really

talking about is tagging onto 103 after the word

"pending" at the end, the phrase, "or may be made

by the party or the attorney of the party who is

seeking service."

MR. SPARKS (EL PASO): I'm not so sure

that I like the wording there. What I'm really

talking about is the concept that the plaintiff's

lawyer can go down and get the file, get the

citations and have his or her office handle the
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CHAIRMAN SOULES: How many favor

that? Show your hands. Opposed? That's

unanimous. Okay. That will be a part of your

rewrite for our September meeting. So you're

going to work on 103 in those respects. Is there

anything else on 103 or 106?

MR. SPARKS (EL PASO): No.

PROFESSOR EDGAR: Now, Rule 103, the

title will have to be changed, though, to "officer

or person who may serve." We'll have to change

the title.

MR. SPARKS (EL PASO): Say that to me

PROFESSOR EDGAR: Well, Rule 103 is

now entitled "officer who may serve." So we need

to change the title.

MR. SPARKS (EL PASO): Yes. How about

Rule 104?

MR. SPARKS (SAN ANGELO): I think it's

gone.

MR. SPARKS (EL PASO): The next one is

Rule 107. And this is one of many requests by

Representative Patricia Hill. I don't know who

she is. And this particular incident she wanted

512-474-5427
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to eliminate the 10 days filing of the citation

before default. I found no support for that.

CHAIRMAN SOULES: Pat Hill is the wife

ofFederal District Judge Hill in Dallas. There's

a lot of preference in her suggestions for the

federal rules. That's where she's coming from I

think in part, which is fine. I'm not criticizing

it.

MR. SPARKS (EL PASO): I'm not either;

I just asked because I didn't know and everybody

seemed to like the 10-day rule, but I have no

feeling one way or the other.

PROFESSOR EDGAR: I move that we

reject this proposal.

MR. SPARKS (EL PASO) I second it.

CHAIRMAN SOULES: All in favor,'show

by hands. Opposed? Unanimously rejected.

MR. SPARKS (EL PASO): The next is

Rule 107.

CHAIRMAN SOULES: That was 107, wasn't

it? Oh, You got another page of it.

MR. SPARKS (EL PASO): I think,

basically, we've gotten everything that we want to

get. I think the redrafting, we've got enough

information to be able to be go through all of
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MR. BEARD: Before you get to that,

Sam, 108a is a problem when you're trying to serve

a defendant in a foreign country because of the
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treaties that the United States has entered into.

And this rule is very misleading. And you serve

them under this rule, and you find out that it's

not any good because of the treaties that the

United States has'entered into. I don't know how

to get this on the notice. I got educated by

Fulbright & Jaworski about how to serve a company

in Germany.

MR. NIX: I got educated by

Strasburger & Price.

MR. BEARD: The ruling is misleading

for an ignorant country lawyer. So I don't know

how exactly to get --

CHAIRMAN SOULES: Which one?

PROFESSOR EDGAR: 108A. It's not in

there. Look in the rule book.

MR. BEARD: It's got, you can serve

R.R.R.R. -- you can't serve except in certain

specific ways by virtue of these treaties which

the United States has entered into. For example,

in Germany you may translate the petition into

SUPREME COURT REPORTERS512-474-5427
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German and serve it on a specific organization in

Germany.

MR. SPARKS (EL PASO): It's more than

that. All of your deposition rules, your

interrogatory rules, none of the.m apply in a case

where you're dealing with a firm or a person in a

country that has a treaty with the United States.

So you can't take depositions in some countries

and you have to to go through, you know, all that

translation verbally.

MR. BEARD: Well, it's sort of a trap

that we ought to give some notice in 108a.that is

not real simple.

MR. TINDALL: Now, this is a bear trap

as it reads.

MR. NIX: I don't think there needs to

be any change in the rule at all, Pat. Sometimes

they will simply come in and file an answer. When

they don't is when you start having those treaty

problems.

MR. MCCONNICO: I've had the same

experience in a Japanese corporation.

. MR. BEARD: You can't read 108a and

know what's getting ready to happen to you if they

assert their right.
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MR. SPIVEY: How about just saying

"pursuant to the treaty."

CHAIRMAN SOULES: We're not going to

be able to address that without a written

submission. We realize we have got a problem.

Anybody who wants to pitch in a written

submission, we'll take it up.

JUSTICE WALLACE: Nothing much we can

do about it.

CHAIRMAN SOULES: Sam, on 142 and 143

you're going to roll that into 103 and 106 and

107. You're going to consider a rewrite on all of

those?

MR. SPARKS (EL PASO)s Yes, sir.

CHAIRMAN SOULES: Okay.

MR. SPARKS (EL PASO): Because they

have the same guiding light.

CHAIRMAN SOULES: Okay. I'm with you

now and we're on Page 144, Rule 142. Thank you.

MR. SPARKS (EL PASO): I just don't

have any experience and nobody wrote me on this

one, so it's up there. The proposal is to take

out the-sentence where an attorney or officer of

the court cannot be a surety in the case, except

on special issue court. So eliminate the last
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sentence in the rule.

MR. BEARD: I move to eliminate.

MR. NIX: I second it.

PROFESSOR EDGAR: Well, would you want

a judge being a surety in the case? That's one

thing this is designed to preclude.

CHAIRMAN SOULES: That would

disqualify him. If that doesn't give him an

interest in the case, I don't know what would.

That's one way that judge can get

PROFESSOR EDGAR: Maybe I'll withdraw

that.

CHAIRMAN SOULES: That's one way the

judge could get rid of that bear.

MR. BEARD: I have never yet had a

judge to fail to give leave to a signed surety. I

think it should be eliminated.

MR. SPARKS (EL PASO): In light of

that great experience, I move that we adopt Rule

142 as recommended by the committee.

CHAIRMAN SOULES: That doesn't help

the uninitiated avoid being disqualified in the

case. I mean, clearly, if you sign on as surety,

you can now be made a party. And when you're.made

a party, you have a problem representing other
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parties. When you sign on an as a surety you can

sure find yourself without a client.

MR. BEARD: Well, a surety for cost

you have got to pay. I mean, if you don't pay,

you're a party out of it, and sure you get sued.

CHAIRMAN SOULES: But that's just by

the clerk.

MR. TINDALL: Well, as I read this

rule, you can go down and file a petition without

paying costs.

JUSTICE WALLACE: But you can't get

MR. TINDALL: You just can't get

service. Is that what this says?

JUSTICE WALLACE: Yes.

MR. TINDALL: Well, that obviously

conflicts with fee statutes where they do have

filing fees.

CHAIRMAN SOULES: Well, let's get to

what's here then. Those in favor of deleting the

second sentence of Rule 142, show by hands.

That's 8. Those opposed, show hands. That's

unanimous; that will be deleted.

MR. SPARKS (EL PASO): We may have

deleted a sentence that just shouldn't have been

512-474-5427
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there in the first place.

MR. MCCMAINS: What's the whole rule?

MR. SPARKS (EL PASO): It says

"security for costs."

MR. MCMAINS: But you're saying that

the only costs incurred are the prices you've got

to pay before you get anything.

MR. TINDALL: But this would imply

that you could file a suit without paying costs.

You've got a fat chance with that.

MR. SPARKS (SAN ANGELO): But you

can't get citation.

MR. TINDALL: You can't get citation.

MR. SPARKS (SAN ANGELO): But we've

told the clerk back here earlier to immediately

issue citation on the filing; we just amended that

just a while ago. That would mean to imply

without costs, the clerk better issue that

citation.

MR. SPARKS (EL PASO): On page 145,

let me give you some background on this one. This

is a proposed new rule. And, apparently, in most

of all of the jurisdictions, if not all, when a

petition is filed in forma pauperis, the clerk

automatically files an objection and the Court
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automatically normally signs overruling the

clerk's objection, and there's nobody else to

object to it at that point.

In some cases there are apparently clerks and

judges who don't much care for legal assistance

people and so they require hearings. And this

comes from a group of attorneys. I couldn't tell

you who they are. But this is a proposed new

that are screened by legal assistance offices and

they will file affidavits and then avoid the

necessity of hearings before summons and/or

citations are issued. And that's the purpose of

the rule.

MR. SPARKS (SAN ANGELO): It won't

work for you, Gilbert, because that one says if

MR. ADAMS: Yeah. I think it ought to

be struck. I don't think that had any business in

there.

MR. SPARKS (SAN ANGELO): No, that's

just saying if you're going to get a contingent

fee that you can't take pauper's oath.

MR. ADAMS: None of the contingent

fees are here.
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MR. SPARKS (SAN ANGELO): Well, I

don't think that has anything to do with it.

MR. LOW: What do you recommend, Sam.

MR. SPARKS (EL PASO): I just really

don't have any -- this comes from the Gulf Coast

Legal Foundation. It was a letter to Justice

Wallace by Robert Byrd, Executive Director, and he

had a lot of stamps. He sent it to a lot of

lawyers, some judges -- a lot of judges. Ray

Hardy seems to be favored with it. County

attorneys, president of the bar associations, and

that type of thing.

MR. TINDALL: Ray Hardy is in favor of

this rule?

MR. SPARKS (EL PASO): No, no, no.

But he got a copy of this letter. I assume he's,

be one of those given the focus of the problem.

MR. TINDALL: This is a problem in

Harris County once more.

MR. LOW: I thought you were just

ready to vote against it automatically.

MR. TINDALL: Well, I understand Bexar

County, for example, they don't fight the pauper's

clerk makes no contest on the fees.
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MR. ADAMS: That's probably true.

JUDGE THOMAS: Dallas County fights

every one.

MR. TINDALL: Harris County fights

every one.

CHAIRMAN SOULES: The problem that the

clerks have raised is that they have a duty to

collect fees from everybody that can pay, Gilbert,

they don't have independent --

MR. SPARKS (EL PASO): Speak up, Luke,

I can't hear you.

,CHAIRMAN SOULES: Who wants to state

this problem, that some feel that their duties

requires them to uphold the justice of the law and

get a finding. And they want to be out from under

that or be told they have to, one way or the

other. David Garcia, San Antonio, doesn't worry

about it. We've been told here, if the legal aid

takes a case he relies on their assessment. But,

of course, not everybody that goes in forma

pauperis comes through that organization.

MR. NIX: Well, apparently, some

people think the rule is needed. Is there any

opposition to it, that you know of, Luke?

CHAIRMAN SOULES: You know, I am not
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just quite into the details of it.

MR. SPARKS (EL PASO): Let me tell you

that there is this plus in this proposed rule: It

gives far more information than anything else and

allows, at least, an intelligent basis on how to

do it. Otherwise, it's just unable to pay as

sworn to.

And it also provides that at any time you can

I really think it's a better procedure than we

have now and, therefore, I think we ought to

PROFESSOR EDGAR: Sam, I have a

question. Is it really complete though? I've

just scanned it quickly here, but in 145,

Paragraph 1 it states what happens if the Court

finds that,the party is able to pay costs. But

then it never does say what happens if the Court

finds that the party is unable to pay costs. At

least, I don't see it anywhere here. I'm just

suggesting that it might be incomplete.

MR. BRANSON: Doesn't it initially

have it in lieu of filing security?

MR. SPARKS (EL PASO): At that point

it's already done. The petition is filed and the
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service has been issued on the affidavit.

PROFESSOR EDGAR: Well, why? I don't

see why because this is going to replace what'is

now Rule 145.

MR. SPARKS (EL PASO): Well, if you

look at 145, Paragraph 1, which probably should be

A, "Upon filing of the affadavit, the clerk shall

docket the action or appeal and accord such other

typical services-as are provided by any party."

Then it says, "If the Court shall find at the

first regular hearing," and it goes on.

PROFESSOR EDGAR: I don't have any

problem, but I think there needs to be some more

language here. I think i.f you just literally

follow Rule 145, you're just kind of sitting there

in limbo in the event the Court finds that you're

unable to pay costs. It just seems to me to be

incomplete.

MR. MCMAINS: The current Rule 145 is

only in response to having been ruled for costs,

and Rule 143. Because you only have to give

security for costs.

CHAIRMAN SOULES: Isn't that the

security for costs that's required for citation

and all other things, Rusty?
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MR. MCMAINS: Well, that's with both;

it's actually both. 142, of course, was the one

we just took the second sentence out of.

CHAIRMAN SOULES: Well, when you get

to 145 it's all security for costs whether you've

been ruled or otherwise.

MR. MCMAINS: It's any party required

to give security for cost. And you can be

required by motion to rule for costs under 143, or

the clerk, may require you to give it when you

first file it, under 142.

CHAIRMAN SOULES: The new 145.

eliminates challenge by the clerk, doesn't it?
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MR. SPARKS (EL PASO): Yes. It makes

a presumption. The clerk then will issue the

process or do whatever the attorney has

requested. And at the first hearing, then that

the party is not indigent, then all process stops

and all costs have to be paid.

MR. TINDALL: I think it's a good

rule. I know the Gulf Coast folks get jacked

around on these court.costs alot, and evidently,

by affidavit, by them, as opposed to their client,

if they are representing it on a no-fee basis.
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CHAIRMAN SOULES: The 145 rewritten

does not state who has standing to challenge the

affidavit. It omits that completely.

MR. SPARKS (EL PASO): That's true.

But it does say it is to be determined at the

first regular hearing.

MR. BEARD: "If" the Court shall find;

he doesn't have to do anything.

CHAIRMAN SOULES: There could be

nothing done.

MR. MCCONNICO: Why do they need "at

the first regular hearing"?.Why doesn't it just

say, "If the Court shall find that the party" -

CHAIRMAN SOULES: In the course of

action.

MR. MCCONNICO: -- "in the course of

action."

CHAIRMAN SOULES: Where does it say

anything about in the event a contest is filed?

MR. BEARD: it doesn't say anything.

The party needs to be able to contest.

CHAIRMAN SOULES: What they have

eliminated here is, they haven't said who, if

anybody, has standing to raise it other than the

Court. And the clerks will probably consider that
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helpful because they're no longer specifically1

told that they have that right, and then you put

that just position with their duty to collect

fees, feel compelled.

2
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MR. MCMAINS: Well, one thing in 1455

that it does and it shouldn't do, because it

doesn't belong there, is the stuff on appeal. it

says "or appeal,' and we've got an entire set^of

appeal rules in our Appellate Rules dealing with
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affidavits, inability to pay, how you do that,10

what the time limits are, et cetera.11

MR. BEARD: What is the exclusion12

other than a party receiving a government

entitlement? Wouldn't that take about half the

people in the United States?

CHAIRMAN SOULES: "Based on16

indigency," it says that.

MR. BEARD: No.

PROFESSOR EDGAR: In looking at the
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mean that even a defendant who prevails could

last sentence of paragraph number 1, does this
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nevertheless be assessed costs?

CHAIRMAN SOULES: Yes.

PROFESSOR EDGAR: I don't think that's

22

23

24

25

512-474-5427
ELIZABETH TELLO

SUPREMECOURT REPORTERS
CHAVELA V. BATES


