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CHAIRMAN SOULES: Iﬁ'g 8:45 dn the
l16th. Meeting will come to o:dei. Just a few
préliminary mattézs: One of thé Courts 6f Appéal
has now found that our distress warrant rules are
cdnétitutidnal and thé Extraordinary Writ
Committee worked on those, as you know, sometime
back, wdrkéd 6n gatnishmené. sequéstrauion.
attachment, distress warrant, child right of
prdpétﬁy and révised all thdéé in viéw of
plaintiffs and progeny (phonetiec) from the Supreme
Court of the United States. And a0 apparéntly we
did a good enough job to satisfy one Court of
Appeals, and to my kndwlédge, noné of thosé ruies
have been declared unconstitutional. And they
now, aﬁ least, with all ﬁhé samé échemé, havé béén
held consfitutional.
| | MR. BEARD; I got a district court
that declared a garniéhmenﬁ statute
unqdnstitutional on ﬁhe final judgment.
CHAIRMAN SOULES: Well, you got that
done to you, or gdt it accomplished?
MR. BEARD: I got it accomplished.
CHAIRMAN SOULES: Acfually, was there
anything presented to the court about the rules or

was it just the statute?
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MR. BEARD: Well, it was just on the
question of exempt property in the cashing and

buying and garnisheeing without notice. There is

"a Pennsylvania case tthat raises the gquestion.

CHAIRMAN SOULES: Well, there's a
Texas case that holds that the garnishmenﬁ
statutés aré uncdnstiéuﬁidnal. Ndw, thﬁy have
been re-enacted by the legislature, so I don't
know what that's éoing t6 do to it.

MR, BEARD: All I'm saying is, we
prdbably 6u§h6 td - aﬂd I éhould dd this by
committee -- 18 provide for notice provisions when
you garnishée with the f£inal judgmént. Wé ddn;t
have any provision for no¥ice.

CHAIRMAN SOULES: That was délibétaté.
That was deliberatelf omitted. |

MR. BEARD; Wéll. I know it was, but
we have a lot o0f cash that 1s exempt by law. So
yéu don't givé notice béfdrévydu gd garnishéé. but
you give notice of whether they have a hearing and
all that dthér stuff. But we don't have that 6n
the final judgment.

CHAIRMQN SOULES: Well, fine. And the
réasdn that wé ddn't have it is because this

committee, at least, concluded that we didn't need

.
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to undé: those, becauée the party~had noticé of
the suit. They had notice of the judgment under
thevrulés. And they Should anticipaté that there
would be executiion or other means %o enforce the
judgﬁénﬁ. Sd the_noticé was dééméd to the party,
you kﬁow, about taking their property and they
could také it without it. Ndw. that's why we
didn't do it. I don't know; maybe we need to do
it now.

MR. BEARD: I ¢think we really should
bécausé ydu havé cash that is éxéﬁpt, hdméstéad.
workmen's compe.

CHAIRMAN SOULES: That may be righ;.
Maybé wé nééd td lddk at that. One thing that's
left, too, is the ex parte receivership, and we
ﬁay not évén nééd that. You might ﬁhihk abdut
that before your report, Pat, is whether we even
hééd to havé éx parté récéivérship in thé rules
anymore. We either need to take it out or make it
comply. That's 6ne last ex parte seizure achéme
that we haven't addressed.

JUDGE WOOD: Mr. Chairman, those of us
who were here when those rules were amended,
brought up ¢to daﬁé, cohférmed to the constitution,

are aware that you were the leading spirit in
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' . 1 revising all 6f thosé rules. I'm sure you had
' '2 other people working with you, but it is my
l 3 undétstanding that you had the laboring all the
' | 4 way through. And those of us who were here at
5 that timé know that and appreciate it.
l 6 CHAIRMAN SOULES: Thank you, Judge.
' 5 That was by way of gétting intd thé othét
8 overhauls that we're doing here. We spent a good
' 9 , ldng day yéstérday 6n Administrativé Rulés and
' ' 10 those that were presenb'at the end of the day
11 vobéd nine td 6né to récdﬁménd that thé Court not
l 12 adopt those rules. But nonetheless, we spent the
’ 13 éntiré day scrubbing those rules for p:dblems v;ith‘
14 the Rules of Civil Procedure and for procedural
l 15 omissidns in thdsé rulés to maké thém wdrkablé and
I 16 practical. And however they come down; I think,
' 17 whether they are adoptéd or not, our work is éding
' 18 to be beneficial to the Bar.
' 19 It was sﬁatéd this ﬁdrning that it was
| ‘20 surprising that someone, at least, didn't make a
l 21 motion that thé rulés be made applicablé for one
' 22 year only to Harris County, and then if they
23 workéd there, we wouldn't néed them anywhere else
!‘ 24 or there anymore. The motion wasn't made 80 we
l ..... 25 wdn't have to bring that up again.
l« 512-474-5427 SUPREME COURT REPORTERS
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MR, TINDALL: Can we amend that and
éxclude Harris County?

CHAIRMAN SOULES: That large piece of
work hasAbeén done. Hé:é's another piece of work,
and these are the Appellate Rules. Now, these
have now béén promulgatéd by the Supréme Court of
Texas after approximately two years of work that
bégan with sdmé éffort in bhé législabuté that éot
the Court of Appeals rule-making power. The
principél problém was that ahé Céurts 6f Appéals
were working under two appellate systems, and
ﬁhéré really wasn't any nééd for two. But ﬁhéy
had a scheme under the criminal system and a
échémé undér éhé civil syétem. Wé got a charge to
harmon;ze Appellate Rules of Texas, and it was
ddné by Ruéty McMains, largély by Rusty and Bill
Dorsaneo for this committee; although, we've spent
a ldt of timé in séssion déaling with thém as a
committee as a whole.

MR. MCMAINS: Judge Tunks and Judge
Guittard were also very activé.

CHAIRMAN SOULES: I said in this
commibtée, and in the previous committee --

Rusty, thank you for that reminder. Of course,

® -
5 .
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. 1l Judge Guittard shared thé joint committee betwéen
2 the Court of Appeals and the Supieme Court with
3 Judge Clinton as a representative of thé Court of

4 Appeals and a broad section of both civil and
5 criminal practitioners that got it here.

In the interim between our last meeting when

GEE G N N N D N e e
(=)}

7 this coﬁmittéé apprdvéd thé rulés, subjéct to a
8 conference participated in as our representative
9 by Rusty and thén'Bill Dorsanéo with thé Cdurh of
10 Criminal Appeals representatives to resolve
11 differences, they met; they resolved all the
12 differences. We now have promulgated by both
p 13 courts a sing.le sét of appéllate rules. That‘"s
14 not to saf that the rules are exactly the same in
l _ 15 criminal cases as bhéy aré in civil casés. Théte
' 16 | ére d;ffetences at certain points because of the
17 dué procéss prdbléms that arisé aré different in
' 18 the civil scheme and criminal scheme at some
l 19 pdints. But it has to bé done on appéal and what
20 can be done on appeal. Those have all been
l 21 recognized, but thére aré véry few départures from
. 22 consistency.
23
l 24 ‘ MR. TINDALL: Have thay adopted the
lhi 25 identical set?
l 512-474-5427 SUPREME COURT REPORTERS
o ELIZABETH TELLO CHAVELA V. BATES
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CHAIRMAN SOULES: Yes. There has beén
a joint set of rules.

MR. MCMAINS: It's the ones that are
juét béiné publishéd now, I think, that thé Court
of Criminal Appeals are actually going to be
aménding.

CHAIRMAN SOULES: The Court of
Criﬁinal Appéals rulés aré going td bé -- lét me
back up, s0 ﬁﬁaﬁ I make that cléar. Now, I
undérstand thé baéié 6f your quésﬁién, Harry. The
Court of Criminal Appeals had to adopt rules by a
cértain déadliné. Théy did so. Théré wés no
prohibition on them thereafter amending them
anyﬁimé théy wantéd to. Sd they addpted rules
which haven't become effective yet, which have
béén a@énded alréady. Bécahse in 6rdéf for thém
to meet their deadline they couldn't get our
input. So now they havé gotten our input. We've

had a conference. Is that right, Rusty?

MR. MCMAINS: Yes.

CHAIRMAN SOULES: WQ'vé résdlvéd all
the differencesAand the Court of Criminal Appeals
and thé Suprémé Cdu:t 6f Téxas havé ndw addptéd

exactly the same set of Appellate Rules; is that

-

4
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right?
MR. MCMAINS: You would have to ask
Judge Wallace. I know that's true with the

Supreme Court. I assume the Court of Criminal

Appeals followed suit.

CHAIRMAN SOULES: Is that right,
Judge?

JUSTICE WALLACE: I wasn't paying
atﬁéntion.'

CHAIRMAN SOULES: If it hasn't been
doné, it will, We wété talking abduﬁ that Ehe
Court of Criminal Appeals has now agreed to and
has améndéd théir first sét 6f rules to cdnforﬁ to
the single set.

JUSTICE WALLACE: Appelléﬁe ru}es?

CHAIRMAN SOULESg Yés, éir.

JUDGE WALLACE: Thef have been

promulgated, signed on by both courts, and are in

:;;

effect. Will be as soon as --

MR. MCMAINS: Whén do théy bécdme
éffective?

JUSTICE WALLACE: September 1l.

PROFESSOR EDGAR: Could wé get a copy
of these?

CHAIRMAN SOULES: 1If fou haven't, I'll

512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO : CHAVELA V. BATES
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éét théﬁ to ydu: I ehdught théy had béén sént to
everybody. But that is a huge effort, and it's
ndw béén accdﬁplishéd. And théré aré féw changes
which Rusty is going to.covez; Bill wrote us a
letter and it has got a cduple 6f 1ith1é flySpécks
that they want us to pass on, but I'm su?e that
yon'ﬁ bé a probléﬁ.

Iﬁ the last major round of changes we have
cdﬁplééély overhauled, with Dorsaneo's help and
everybody here that was involved, the rules of
discovery in the state. And all of this -- of
course, that was another two-jear efforb'ﬁhaﬁ many
pédplé said cduld ﬁot bé doné. that you cduldn}t
get scope in one rule and you couldn't get
éancﬁidﬁs in 6ﬁé rulé; it just cduld not bé ddné.
But it was done, and at least those :uies are much
moré uhdérséandablé and much{éasiér fdr
inexperienced practitioners to follow.

And I éuéss this 1is all by way of patting
you=-all on the back for‘two things: One, the
éffdth that éoés into thé rulés, thé éffdrt of
this committee as a whole. And two, that we are
récéptive to changé. And I guéss to our bdss's
credit, to the Court's credit, they too are

receptive to change that's needed.
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And unlike the practice in the federal cdurts
where the Supreme Court of the United States rules
have to go through Cdngréss, whén we'ré through

anﬁ our Court is through, they make rules, and

. they become effective.

And Texas has not been slow to respond to the
nééds 6f adminisbratidn pf justicé, as 1is
demonstrated by these huge efforts, all of which
havé occurréd 15 thé last tén yéats, ﬁdsb 6f which
have occurred in the last five years. So, I thank
you and Ehé Cdurt thanks you, and I'm suré ydu-all
feel that way about each other for the effort
that's béen put into the rules.

Now, we're into a lot of housekeaeping and
other substantive matters that have come to us.
And I guess all that was by way of 1aying a
prédicaﬁé td thé fact that wé havé 661 pages of
materials in this book that, in spite of all those
éffdrﬁs, this committéé has still not addréssed.
There may be certain matters in here that are
duplicate-that I just havén't pulled out of bére
yet. But for the most part we still have that to
do. | |

So, our lawyers and our judges and even some

members of thé public are not bashful about asking

e Lo
y (Il -GN O G G D e e . ) I D . - En e [
: 5 A . 3 : .
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for change tha; théy feel 1is néedgd. And I think
that speaks very well for our Court and very well
for this cdmﬁitteé and thé COAJ of bhé Bar that we
get these requests.

Our»practice now, ;nd I'm not sure what it
was in thé past, 1is that whénéver oné oé thése
requests has been acted on, up or down, a letter
is written to thé requesting individual stating
what the action of this committee was and sending
that ihdividual a cdpy of thé transcripﬁ of the
debate of this committee on his suggestioh so that
théy bécomé infdrﬁéd abdut what wé did. Sd we
have a responsibility, but there's not any
quéséidn that wé're mééﬁing it. And I certainly
do appreciate your barticipation in that.

With ehaé, Saﬁ, are you réady td ééart oh

your big group of rules?

MR. SPARKS (EL PASO): Now that I know
that thé copy of the débates is sent td thé pédple
who requeét them, I am going to do less
éditorializing.

CHAIRMAN SOULES: Well, don't that
that becausé théy néed td know.

MR. SPARKS (EL PASO): I thought it

512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES
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aprépos that thé Cdprt 6f Crimina; Appeals adopted
their rules by a technicality. AOne thing to echo
what Luke says is, the rules cdmé to us‘now frdm |
two real sources, proposed rules. They still come
from ﬁhaﬁ lawYér who géés mad at ﬁhé courthduse
and goes‘home and dictates a letter and sends it
in. Bubt I'd say mdré than half of thém now come
out of sections of the Bar or groups of lawyérs in
specialiiy practicé 6: groups 6f judges in
specialty practice. And for the most part, they
aré ndt as rdﬁancing as théy uséd fd be.

Tﬁere are two rules that we are going to
start 6ff ihat are in bhé prihtéd matérials.
Generally, we're going to start on Page 123 of the
prihted materials. For sdmé réaéon, the first
page is oﬁ 195. So, if you'll turn to'195 with
your ﬁapd 6ﬁ 123, I can ﬁéll you what this
proposal is.

The motioh to recuse or disqualify a judge in
soﬁe parts'df thé stabé has bécdﬁé, apparéntly, an
automatic continuance. In El1 Paso, as far as I
know, we haven't had too muqh prdblem with it,
except, I had in one case where a lawyer fron
Luké's town came in and filéd a motion to récuse

on the grounds that I entertained this judge

PN
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royally every night at the country club and that

he was in my pocket. And, fortunately, I had

| never even been out with this particular judge,

butvit did cause for a continuance, and this was
Monday féilowing a Wédne;day whété his cdntinuance
had been denied. So I've had that one personal
éxpériencé, but that was all. But, apparéntly, in
different parts of the state there is this
problem; |

Now Rule 18-A, as proposed by an attorhey
naméd Brucé Pauléy of Mésquité. by thé way 6ur
subcommittee read this rule, indicated that you
wére éntitléd td 6né frivoldus, bad faith mdti;h.
So we took the libetﬁy of submibting to the
comhitﬁée fdr its cdnsidération thé proposéd Rule
18(h) which is on 123. And the intent of that was
to -- 1f the judge who is deciding the motion on
recusal or disqualification finds that a motion is
frivdldus and brduéht in bad faith 6t»for délay
only, then they can impose, if they wish, any
sanction undér 215-2(b).

So that's really the proposal from Mr.
Pauléy. and actually séveral lawyérs. We gavé him
the credit for the specific proposal. So Rule

18-A(h) on 123 is the proposal.
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CHAIRMAN SOULES: Okay. Comments?

MR. MCMAINS: Yes, two quéétions.
First, not having the current r&les in front of
ﬁé, whichASanctidns aré ;n thé 215-2(b)? 1Is that
all of the sanctions that we have? That's why I
was asking. I know all the sanctioné aré in 215,
I mean, are jou going to dismiss a lawsuit?

PROFESSOR EDGAR: Yes. It's the whole
gamut.

MR. SPARKS (EL PASO): They're all in
6né éhing.

MR. MCMAINS: Okay. I didn't
réﬁémbér if they wéré all 6n§ éubdivision. The
second question: By "presiding judge," are you
talking abdut Ehé présidiné judgé éf ﬁﬁé rééidh or
of the admihiétrative district?

MR. SPARKS (EL PASO): Whoéfér is
assigned by the administrative judge would be the
présidiné judgé in that casé td dététﬁiné --

MR. MCMAINS: 1Is that the language we

use in 18-A?

MR. BEARD: That was my question.
MR. MCMAINS: Because I don't think --

MR. BEARD: Presiding judge of the

512-474-5427 ‘ SUPREME COURT REPORTERS
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administrativé district is uséd ip D.

MR.-MCMAINS: Yes. The judge of the
adﬁiniétraﬁiVé disﬁtiét. oncé hé assiéﬁs it,
doesn't do anything more with it.

| MR. SPARKS (EL PASO): That may bé.
Our presiding judges generally comes and hears
thém. But I undérstand that that's not always the
case.

MR. MCMAINS: Because it's not
réquired.

MR. SPARKS (EL PASO): That's correct.

MR. MCMAINS: ALl he's got to do is
assign somebody. =

PROFESSOR EDGAR: Under Rule 18-A
Subdivision D, "The presiding judge of the
districe phall immediately set a hearihg before
himself or some other judge designated by him."

MR. MCMAINS: Right.

CHAIRMAN SOULES: So wé could say "the
presiding judge or the judge designated by him."

PROFESSOR EDGAR: Yés. Wduld that be
more complete?

CHAIRMAN SOULES: Sure.

MR, MCCONNICO: Luké. just oné véry

minor matter: That next to the last line should
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say 'Thé preéiding judgé may impos§ any sanction
as authorized by Rule 215."

MR. MCMAINS: You don;t évén nééd the
®"ag" actually. |

MR. BRANSONz‘ Luke, I have sone
érdublé 1mpdsing all 6f thé sanctioﬁs. It is an
awfully harsh penalty to the client to have his
lawsulit disﬁisééd or thé answér strickény if it's
a defendant. Can't we merely impose sanctions on
thé aﬁﬁornéy if Ehé Cduré détérﬁinés thé aiéd:néy
has been éc&ing in bad faith as opposed to
puhishiné éhé clieﬁﬁ?

CHAIRMAN SOULES: I guess I use th;se
wdrds tdd ﬁaﬁy tiﬁés. But what if wé said, "The
presiding judge or the judge designated by him
may, in the interest of justice, impose any
sancti@ns'?. Because it may be that it's the party
who has §1véh th§ instruction Ed Hbé lawyér.
That's just a reply.

MR. BRANSON: That's cértainly
possible; it's not probable. I don't really see
many lawsuits whéré thé partiés diréct that type
of conduct.

CHAIRMAN SOULES: Well, the only time

I've been in a motion to recuse where it went to a

N OGN AN BN N AN G . . I‘Ii GGE B & =N = Ill‘.‘ll s
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full-bldwn héaring was 6n thé insgructidns of my
client to file a motion to recuse, Aﬁd, of
cdursé, we wéré succéésful, but I guéés if it's
successful it's not frivolous. But what if the
party cdﬁés in and says..'I don't want thaé judge
and here's why," you know, "I know he knows the
othér party and hé:é's a 16n§ striﬁg of
relationship.” You say, "Yes, but I think he's
going to be fair.®

| MR. BRANSON: Well, but that shouldh't
bé Ehé basié fdr-éaﬁcéiohs, if thé party béliévés
that. That's the thing that botﬁers me about the
pénalty ptdvisidn. I ddn't réally liké - fdrtthe
same reason that we don't tax the attorney's fees
6f thé winning paréy aéainst thé ldsihé parfy, I
am concezﬁed that bj sanctions that stfong, you
viréually discduraéé thé 1itiganﬁs frdﬁ éxpréésing
what may be légitiﬁate coﬁcerns. And certainly
ydu cduld havé ah ihétaﬁcé in which a trial judéé,
who was friendly with the presiding judge, coﬁld
get angry at an aﬁtorhéy because bhé mdﬁion was
filed, and justice would not be served in that
instancé. And I think as ldng as wé éivé the
Court some sahctions, but limit them to the

attorneys, you've got a»protection built into the

p
; G EE e G G G G aE am e [
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syséém. |
caAiRMAN SOULES: Okﬁy, Rusty, I'll
géé ﬁo you in jusi a minuéé.

Let me just raise one thing. We talked long
and hard ﬁbdut sancéidng in this rulé td bégiﬁ
with. And Bruce's point about sanctions for the
sécond ébot is a différéné Prdblém thaﬁ wé'vé éver
addressed before ih this committee. But Sam's
poiﬁt oh sénciidhs for Ehé fitsé shdé is not a néw
prqblem before ﬁhé committee. And it was felt
Ehaﬁ -- ahd ﬁhis 15 jﬁsé\éiviné ydu sdmé hisiéry
ﬁot that it controls ahything that we do today.

But jusé éhé féar 6f what @ight happéh 1f{y6u
lose that recusal, if you brihg a frivolous poiﬁt.
if ihé présidihé judée 6: whdévér héars it rulés
agaiﬁst you, and bheh you're lookihg aE that judge
back Qp 6n Ehé béhch, Ebat thaﬁ wéé sahcﬁioﬁ

enough for the first round. And some of us may

'still feel that waye

Now, the second time, though, we really
hadn't Ealkéd about Ehé strayin§ 6f hdﬁiohs for
recusal just to -- that lawyers hot as fearful,
maybé, of éheir néxt courﬁ appéarancé or fhai ohe
would brihg -- or parties forcing it would btihg

just to avoid judgment day.
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MR. BRANSON: Well, Ehe problem with
that, ihough, Luké, is if ydu'vé §o£ a présidiﬁé
judge or if you've got a sittiﬁg judge who,»ih
fact, is.hoﬁ aciing in g?dd faith iﬁ askihg
someoﬁe to step ih, you could héve a lawyer who
légiéiﬁaéely néédéd mdré ﬁhan oné 6f fhdsé, ahd
that's why it's iﬁ the rule.

Ahd éo bégih'at Ehé sécéﬁd lévél_to impose
them and, to my khowlédge, I doﬁ‘ﬁ thiﬁk-l've évér
filéd oﬁé,bécausé I ﬁry ﬁd go back éd ﬁdsé
courts. But by theAsame éokeﬁ, a mah ought io
havé ﬁhé xighﬁ ﬁd dd éhaé. And I saw éarly 1ﬁxmy
practice some ihstaﬁces where ihis rule would have
beéﬁ véry, véry hélpfdl. And 1 réally haié ﬁo

take that away from the trial lawyers.

CHAIRMAN SOULES: We're ﬁot talkiﬁg
about Eaking away; wé'ré falkiné abdut whéthét you
impose sanctiohs on the secoﬁd part or the first
part, Sécénd tiér 6f filings. Aﬁd I guéss Ehaﬁ's
really =-- maybe we could =--

MR. BRANSON: All right. Whai aré you
usiﬁg as a criteria for bad faith, I guess, is my

problem? It's awfully broad.
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CHAIRMAN SOULES: Of qdursé wé havé a
lot of --

MR, BRANSON: 1Is it automatically bad
faiﬁh if ﬁhé judéé rulés aéainéﬁ ydu?

CHAIRMAN SO&LES: Well, thai's a
standard thaﬁ's bééﬁ cdnsﬁruéd by ﬁhé appéllaﬁe
courts, but it hés a lot of discretioﬁ iﬁ it.
Iﬁ's ndt unbridléd discréﬁioh jusﬁ bécausé Ehe
jgdge is aﬁgrf.

MR. MORRIS: Luke, I guess I'd liké to
gé# éway frdm éhé cdncépﬁ of if Ehé ﬁdéiéﬁ is
brought ih béd faith, that somebody should be
sahctiénéd jusﬁ bécauéé Ehaé Ehat is jusf suchxa
ﬁebulous term ahd it's so subject to
inﬁérprétaiioﬁ.

If Ehe evil that we're trying to éure is the
délay; fhéh I wduld say Ehaé é ﬁdfidﬁ Eo recuse
for purpose of delaj oﬁlf, ﬁhen might result ih
sdméﬁhing. Buﬁ Ehis widé-dpen ﬁhing 6f if ié's
brought ih bad faith, I meah, that is sure =--
judgés don't liké it, that's bad faith td fhém
wheh you file ohe.

CHAIRMAN SOULES: Aﬁen.

MR. MCMAINS: Yes., I was goihg to

make the same point. We don't have a reference in

Y il GER R G D N . = e l‘lk S U G &S S & B B =
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the rulé anywheré, in any 6f the rulés, té éiéhér
frivolous or bad faith, basicallj, you kﬁow, where
théré is any définiﬁivé stahdard 6: liiigaéioﬁ |
establishing ahy precedent. And sinqe you're
ialkiné abdui‘raéhér br&ad discréﬁioﬁary péwé;s,
but for purposes of delay only, I-thihk it's
sdﬁéthihg thaﬁ's fairly défiﬁiﬁivé, you khéw, kiﬁd
of -- that's akin, at least, to the meritless
appéal rulé thaé I Ehihk is moré apprdp:iaté.' But
I tend to égree that we should not be dismissihg
1awsuiés bécédsé soﬁébddy fééls liké éhéy'ré aboui

£0o get gunned down.

JUDGE THOMAS: I tehd to agrée. I see
the problem as being the delay. And I'm not
sﬁrprised, for 1ﬁstaﬁce, that the compiéiﬁt comes
frém ﬂésquiﬁé bécausé about é ﬁdhﬁh a§6 iﬁ Dallas
Codﬁty, as sooh as Judge Gibbs overruled a moiioﬁ
fér cdnﬁihuancé. thé néxﬁ mdéidh fhaﬁ happénéd fo
be filed was the moﬁion to recuse him.

Aﬁd thé samé Ehing happénéd to me 6n the
second floor ahd. fortunately, in Dallas Couﬁty.
Gibbs cduld héar miﬁé aﬁd I cduld héar his.

If we hadh't had that ability -- aﬁd both of

them came, you know, immediately following our

.
“h
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ovérruling of thé moiion for conéiﬁuahcé.’ Sd, I
see the problem as the deléy, ahd I'm bothered by
the bad faith clause, also.

MR. SPARKS (EL PASO): I do waﬁb to
cdnfirﬁ éxacﬁly what's b;15§ éaid. Wé havé noi
received ahf correspondance.or aﬁy suggestions
ﬁhaé sugéésf aﬁyﬁhiﬁé 6€hér Ehah délay. Ahd so
ghe rule, as proposed by these lawyers, would ;-
if wé waﬁééd éo :écdﬁﬁéhd a changé. if ydd juéé
said is "solely for the purpose of deléy,' the
ptésidin§ judéé wéuld covér éhé jtavéméﬁ éhat
they're tryihg to cover.

Wé recéivéd sévéral légﬁérs. bui ndﬁhiﬁg
other thah delay. "Privolous"™ and "bad faith" are
just férms ﬁhaf wé usé iﬁ éhé rulés.
uﬁforﬁuﬂatelf.

: PROFESSOR EDGAR: To kihd'of give us a
pdiht of réfétéhcé, Rulé 438 talks abdué Ehe
ihsufficieﬂé by the Appellaée Court of additioﬁal
daﬁagés fdr a f:ivdlous appéal. Aﬁd ﬁhé férﬁ uséd

there is where the appeal has been taken for delay

and that there was no sufficient cause for taking

such appeal.
So, I'm just simply saying that, there is a

judicially recognized standard for delay and no
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sufficiént causé fdr éhe taking of thé appéal, if
that's helpful.

CHAIRMA& SOULES: Well, lét's see if
wé can géﬁ a cdhsénsus. Hdw maﬁy féél fhaﬁ if we
are goihg to put ih a P;ragraph H, it should bé
liﬁiééd tg 'délay 6n1y‘ circuﬁsiancés? All
riéht. That;s a clear coﬁcensus there.

How ﬁany féél thaﬁ thé ;délay 6nly' shduld be
defiﬁed és 'ﬁo sufficient cause for the ﬁoéioﬁ,'
as wé havé ddﬁé wiéh ﬁhé -

MR. MCMAINS: I thihk it should be a
cdnjuncéivé ééaﬁdard, is whaﬁ I éhihk Had;éy is
Ealkiﬁg ébout. .

PROFESSOR EDGAR: I'm just sayiﬁg wé
dé havé -- ﬁhé rulés dd réqééﬁizé éhaé a
'sﬁaﬁdard' is Ehe similar veih.

| CHAIRMAN SOULES: Would you :éad ﬁhai
agaih?

PROFESSOR EQGAR: It's Rule 438,
'Whéré ﬁhé Cdurﬁ éhall fihd ﬁhaf ah appéal 6: writ
or writ of error has been takeh for deiaf ahd that
Ehére was no sufficiénﬁ causé fdr taking such
appeal, ﬁheh the appellaht,' and so on and so
fo:fh.

MR. BEARD: I have no problem with
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ﬁhaé.

PRO?ESSOR EDGAR: You could saj it's
frivoldus ahd wiﬁhdué sufficiéﬁé cadse.

MR. ADAMS: No, I don'ﬁ like the word
'ftivdidﬁs,' Hadléy. |

ﬁROFESSOR EDGAR: I meaﬂ “for delay
and wiﬁhéut éufficiéﬁ£ céﬁsé.'

CHAIRMAN SOULES: “"For delaf ahd
wiéhduﬁ sufficiéﬂé cauéé.' Ehaé's Rﬁséy's pdiﬁé.

All right. If we do add a Paraéraph H, how
ﬁaﬁy féél ﬁhaﬁ Ehé:é shduld bé 6ﬂé fréé biéé aé
Ehe apple withouﬁ fear of saﬁcﬁioﬁs aﬁd sahctiohs
6n1y fdr subséquéﬁé hdéioﬁs? |

How maﬂf feel that way? How mahj feel that
thésé saﬁcéiohs éhéuld bé impdséd froﬁ éhé firsi
moéioﬁ to recuse oﬁ?

| PROFESSOR EDGAR: If it's for delaj
and wiéhéué s@fficiéné cause.

MR. SPARKS.(SAN ANGELO): If they are
imposéd aé all. Bécausé if ié's fdr délay. 18a
says you have ﬁo file the thihg 10 days before
trial, and éhéh iﬁ says you havé gdé éd rulé oh ii
withiﬁ three days. How are you going to delay ﬁhe
trial {if yéu filéd 1& 10 days béféré?

CHAIRMAN SOULES: In San Antonio we

512-474-5427 SUPREME COURT REPORTERS
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“m ; ddn't khdw until Ehé day df étial. uﬁéil wé'ré
- 2 goihg éo pick a juzf, ih mahy iﬁstahces, who our
I S| udge is going %o be. And we can file it right
' | 4 Atheh uhder the rulé. If the judge is ﬁob assigned
5 10 days 6ut, ydu don't h;vé ﬁb filé ié.
l 6 : . MR. MORRIS: Luke, it seems to me
" 47 liké, évén uﬁdér what wé'vé jusé discusséd, Ehat
8 could really be oﬁ onerous for you people. If you
i 5| domt know about vhe judge until the day of trial.
H 10 it would havé the appearahce of beihg for purposé
11 of delay.
. 12 CHAIRMAN SOULES: Thaf‘s righﬁ.
E'. 13 Thaﬁ's Ehé séhé probléﬁ yoﬁ'vé gdé 15 Traéis
14 Couhéy. too.
I 4R. WORRIS: I wasa't thinking. That's
“ | 16 riéhi. Thaé créaﬁés é prdbléﬁ.
17 | CHAIRMAN SOULES: Thaf's why I voée
l 18 for 6ﬁé fréé bifé. I ﬁéaﬁ, iﬁ's bad éﬁdugh juéé
“ 19 &o have to look at the judge and say, "judge, I'm
20 €rying to get you off that bench."
“' 21 MR. MCMAINS: Yes, but you gei ohe
“ 22 fréé biié and éhéy assigﬁ you anoihér judgé, you
23 don't know that uﬁtil that day either.
- 24 CHAIRMAN SOULES: 1If he's in your own
'h 25 couhty, of course, you follow oh through.
ﬂ 512-474-5427 SUPREME COURT REPORTERS
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If hé's a judgé iﬁ your own qduﬁéy, éhéh
you've éo% tb be awful careful anut the secoﬁd
one. If he's a visiting judge that has been
brought iﬁ.lg retired judge, you caﬁ recuse him
undér thé statuté. Yéu;vé got ﬁhat absdluéé righﬁ
whether it's under this rule or ﬁot.

Ndw, that's another thihg that this other
rule does ﬁot address, this rule. Whaé if you
challéngé Ehé réﬁired judgé who's béén brduéhﬁ ih
and put on your case, you challeﬁge him under the

statute, and he's gone, you don't even have a

hearing, can a presiding judge or some other judge

still assess you with the sanctions?

MR. SPARKS (EL PASO): Not if you have

‘sufficient cause written in there.

CHAIRMAN SOULES: Well, you doﬁ'é have
Ed havé any cauéé. All ydu'vé édﬁ,ﬁd dd is éaf.
*Judge, you're a visitor, you're retired, you'ré
on thaé béhch, bué ydd'ré gdﬁé.'

MR. SPARKS (EL PASO): I uﬂdersfaﬁd
thaﬁ. But if ydu dd that pursuant td a sfaﬁuié.
that's got to be sufficient cause.

MR. MCMAINS: 1It's a ﬁaétér 6f law.

CHAIRMAN SOULES: I see.

MR. SPARKS (SAN ANGELO): Does that
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cdunﬁ as your fréébié?

CHAIRMAN SOULES: Yés, I guess, it
would cduhﬁ as dné.

MR. SPARKS (EL PASO): The problem
wiﬁh fréébiés ié, apparéﬁﬁly. ydu 6ﬁly hééd it
once, generally.

MR. MCMAINS: The first time Qou go
for a ﬁoéion for cdnéinuaﬁcé. éhé ﬁéxf Eiﬁé ydu go
for =--

CHAIRMAN SOULES: There have beeﬁ
éimés in wébb Cdunéy whété ydh'vé'héédéd ii éwice
because you really did waﬁﬁ somebody from'ouﬁside
éé héar whaﬁ ydur prdbléﬁ was. .

MR, MCMAINS: Luke, I thihk there is
andihér coﬁcérh héré. aﬁ léaéﬁ ﬁhaé I hévé, ih
térms of Ehe hecessity to make a record, as ihis
rulé Qind of jusi shdrﬁly réads. ﬁhé judéé just
has to fiﬁd that. It doesh't require hiﬁ to have
a héarihé. Iﬁ ddésn'f réquiré hii éd iake
evidehce. You know, it reélly doesn't have ahy
standards ih iﬁ.

Techhically, it doesﬁ't even require notice.
On éhe basis 6f iﬁ, you know. He caﬁ jusﬁ look at
ﬁhe reference. Presiding judge, particulérly, if

he has the, power he can look at the reference and
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find it Ed bé meriﬁless and dismisg ydur lawsuit.

CHAIRMAN SOULES: Do you meah if éhé
judéé ddés ndt éﬁép déwn? That's ndﬁ whaﬁ 18a
says. 1l1l8a says, first of all, it has to be
broughﬁ by a mdéiéﬁ. | )

MR. MCMAINS: No,.I uﬁderstaﬁd that.
I'ﬁ Ealking aboué Ed iﬁpoéé Ehe éaﬁcéidﬁs.

| CHAIRMAN SOULES: Oh, to imposé the
éaﬁcﬁidhs.

MR. MCMAINS: I'm sayiﬁg there's
ndéhiné ih héré,_in Ehié rulé, in rééérds ﬁé -
yoﬁ khow, ﬁhe other partf doesh't havé to move for
iﬁ. This 1is jusé sdméthiﬂg 1hhérén£ Ehaf is g;vén
to the presidihg judge or the desigﬁéted judge.

Hé cah jusé rulé 6h éhis at ﬁhé samé ﬁimé hé rulés
on four motion without #ﬁy other evidence than
ydur ﬁséioﬂ.

CHAIRMAN SOULES: Wé caﬁ saf it is
dététhiﬁéd af Ehé héaring oﬁ mdﬁidn by Ehé
opposite party.

MR. LOW: You're sayiﬁg there should
be a furthér héaring Ehen io détérﬁiné, SO a
record can be made, as to the sanctiohs?

MR. MCMAINS: Yes. Basically, I

guess, what I'm getting at is, at least, if the
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other sidé filés a motidn, you havé an opﬁidh at
that poiht ﬁo look at your whole éards aﬁd
vwichdraw.

You kﬁow, if a party is really usiﬁg it ohly
for purpdsés of délay aﬁd Ehe oﬁhét parﬁy
challeﬁges him on it, you've goﬁ a chaﬁce, at
léaéé, fd pull back.

1 CHAIRMAN SOULES: I see.

MR. MCMAINS: I'ﬁ ﬁdﬁ suré éhat he
shouldh't have that prerogative.

CHAIRMAN SOULES: Hdw ﬁaﬁf féél %haé
ihis séﬁééiohs rulihg should be restricéed to
rulin§ aE thé héaring aﬂdvdﬁ mdﬁioﬁ df ﬁhe
opposite party? Show hahds. All tighﬁ. How maﬂf
feel that that should not be restricted to motion
of ﬁhe opposife party ahd affez heariﬁé? The
ﬁdﬁséﬁéﬁs is Ehén wé oughf éo réquiré a ﬁdﬁidh and
hearihg, but it wouid be the same heariﬁg.

MR, MCMAINS: It could bé at £h§ same

hearing. I think you just need an opportunity to

.respond. So many of these motions, at least what

few I've seen, are made on the basis of what, in
essence, is hearsay information.
That is, it's information of belief. 1It's

like Sam was talking about, he hears, that

i - - e e e e - aIIE _—— - . - - ==="‘== —

512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES



-

i

|
e BB -SEE G BN R D N e I‘Ib

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30
soiebody and hé are réal cldsé aﬁ‘ihe couhfry club
dr goifiﬁg buddies or something.‘ Aﬂd he doesh't
havé any pérsdnal kﬁdwlédéé of éhaﬁ, bué hé géts
it from a source ﬁhat he considers to be

reliable.

And if that's disputed by the other side and

says, "“that's just not true," he ought to have a

chaﬁce to back dowﬁ before he is forced to go to a
héaring ahd assérﬁ ii ﬁd bé ﬁrué.

MR. BEARD: How much hqtice do you
havé ﬁd éivé 6& ﬁhat?

MR. MCMAINS: I think, basically, it
juéf 6u§h£ Ed bé préséﬁﬁéd af fhé - .

MR. BEARD: You walk up there ahd they
hand ydu Ehat ﬁoéidn fdr saﬁcéidﬁs. Ydu ddﬁ'ﬁ
have a whole loé --

MR. MCMAINS: If jour motion i$ set,
ydu'd bééﬁér bé préparéd éd gé férward -

JUDGE WOOD: Thaévsituafioh puis the
lawyér invprééty bad shapé bécausé thé judgé
refused to recuse himself. Ahd you kﬁow ﬁheﬁ they

are going to try the case before him. And so you

" go right ahead then and say why you don't think he

should.

I voted for the motion and I think that's
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right because ve négd some évidénQé. But I tell
you, I thiﬁk Rusty is right. You ought ﬁo have a
chancé éo jusﬁ back up aﬁd say, "Oh, wéll, Judée,
okay.'

CHAIRMAN SOULE: 1Is there aﬁybody who
disagréés wifh Judgé Wdod 6n Ehat? Judgé, iﬁ's
uhaﬁimous. the point of your suggestioh there.

wgll. lét's jusé eﬁﬁér a liné béré. If a
party files a motioﬁ to recuse uhder this rule aﬁd
is determined by the presiding judge or the Judge
desighéted Sy him; at the hearing, aﬁd oﬁ moﬁioﬁ
of an 6pposite parfy, Ehat éhé ﬁoéidn id :écusé is
brought for the purpose of delay ahd without
sufficiénﬁ cauéé for such ﬁétioh.

PROFESSOR EDGAR: You doﬁ't need to
say "for such mdiidh;” ydu alréady éaid ﬁhai.

CHAIRMAN SOULES: Okay. And “for
delay and wiﬁhdué sufficiénﬁ cauéé, éhé présiding
jddée or the.judge desigﬁaféd by him® --

JUDGE WALLACBE: Shduldn'é éhat- bé fhé
judée heatihg the motion for recusal?

PROFESSOR EDGAR: Yés, the judgé
hearihg the motioh for recusal, he -- or jusﬁ thé
judéé héariﬁg Ehé ﬁdtidn régardléss 6f which one

it is.
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CHAIRMAN SOULES: Okay. Then, "The
jﬁdéé heériﬁg éhe motioﬁ ma?, iﬁ the ihterest of
jusiicé, iﬁpdsé any sanctidn as is auﬁhdrizéd by
Rule 215-2(b)."
| Mﬁ. MCMAINS: Déve Béck poihés out,
and I Ehink hé's accuraﬁé ihaf, if ydu jusf say
'wifhouﬁ sufficiéﬁb cause aﬁd for purpose of
délay,; wéll. 6bvidusly, délay is ah auédmaﬁic
result of filiﬁg the motioﬁ, some deléy.

Tha&'s why whén wé éélkéd aboué 'purpdsé 6f
delay oﬁly,' i; esséﬁce. thaf kiﬁd of wraps ih the
séaﬁdard of why ii's Sad faiﬁh. I méaﬁ, ohcé hé
overrules it, it's without sufficieﬁt_causé. |

CHAIRMAN SOULES: So you want to put

in, "delay only"?

MR. MCMAINS;: Yes.

MR. SPARKS (EL PASO): I thiﬁk 90u
odghﬁ Ed pué 'sdlély for ihé purpésé 6f délay,'
and bhaﬁ pués éhe limited accéht oﬁ it.

PROFESSOR EDGAR: Read it one more
time.

CHAIRMAN SOULES: Let me read Ehrough_
this. 1Is théré anymoré cdmméht 6n ié béforé I
read it through oﬁe more time?

MR. MORRIS: Well, Luke, if you look

p
! R - S
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at these sancéidﬁsvheré uhdé: 215-2(b), gdsh, most
of those are appliéable to discovery matters
bécausé ﬁhaé's seﬁ up fdr abusé of discdvéry.

The ohly one that I think ahyohe should b€
subjécééd ﬁd, if any, ahd I'm hot suré I'ﬁ fdr any
of this, would be 8.

I doﬁ'ﬁ khow whf'just bécéuse that they.had
sdlely filéd sdﬁéﬁhing for délay. Ehaé én ordér of
jﬁsﬁ lyiﬁg furéher diséoverf should be ehtered‘as
a sanciidn. or ihaﬁ aﬁ drdér éﬁrikihé 6ﬁt
pleadiﬁgs should be used. Tha€ would be ﬁerrible
jusf bécausé ydu madé é judéé ﬁad aﬁd hé ééid,
"We'll just strike Qour pleadiﬁgs, here's a
sancéioﬁ.'

So dowﬁ here uﬁder 8, it appears to me the
6hly éhing Ehaﬁ wduld bé :éésoﬁablé Ed.subjécé
someohe to, ahd thaﬁ's where ﬁhey would have éo
péy ihé cosé, basically, réasdnablé,éxpéﬁéés,
iﬁcludihg aﬁﬁorhey's'fees, for ihe heari&g. I
think otherwise -- | |

MR. LOW: The only thing theré. a lot
of Eiﬁeé I kﬁowlpééplé ﬁhai would pay 7 6: $800 to
get a coﬁtiﬁuaﬁce.

MR. BRANSON: But they're not gettiﬁg

a continuance. They're just getting a bite of the

%
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cdnﬁinuancé.

MR. MORRIS: Yes, buﬁ we don't strike
Ehé pléadinés, Buddy.

CHAIRMAN SOULES: I disagree wiﬁh you,
Léfty, bécausé. ydu kndw, wé'vé gdé a
respoﬁsibility, in my judgmeht, to the people and
ﬁhé liéiéanﬁs 6f this séaﬁé. fod. And bhése
sahcﬁioﬁs have beeh carefully thought out'ahd they
géﬁ frdﬁ liéﬁé abédrnéy payihg aéédtnéy's féés
oﬁly to serious defauli judgmeﬁt. Ahd the judgés
aré adﬁihiséérihé Ehésé 1h discdvéry ftéﬁ A id Z.
Ahd we have 966 problems out there with Ehé
pércépéion 6f dur s?séem.

MR. MORRIS: But, Luke, those make
éénsé wiéh régards éd discdvéry bécaus§ ﬁhosé ére
primarilf fér people who are failiﬂé té operate
properly under discdvéty. failing to make things
knowh, so they're strikihg those thiﬁgs.'

Buf afﬁér all discdvézy is cdﬁpléééd aﬁd
someohe files a motion to recuse to go back ahd
sériké séuff ﬁhai's alréady béén dohé, Ed mé,
that's too oﬂerous.

CHAIRMAN SOULES: Well, you kﬁow, at
whaﬁ pdint thé ﬁotion Eo récuéé is going id bé

filed and found to be for delay, but if it is, the
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judge could cuﬁ 6ff discovery, sf;iké pléadiﬁgs,
ehter defaulﬁ. assess atﬁorhey's fées; he éould dq
whatéver hé wishes ﬁo do. Théré may be just
outstandihg discoverj of requests at that very
fime.

MR. MORRIS: Well, Luké, éhat jusi
absoluﬁély wduld bé aﬁ inapprdpriaéé rééuli jusé
to file a motion to recuse.

MR. LOW: Séé, ﬁhis is subject to
discreﬁioﬁ in discoverf. There are cases where
fhé judéé has bééh révérséd fdr fékiﬁé sérdng
saﬁctioﬁs éhd discoverj thiﬁgs, so the courts
érén'ﬁ goiné ﬁd jusé abusé iﬁ. If you dd, you}re
goihg to get busted.

CHAIRMAN SOULES: Wheﬁ a lawyér or a
party filéé a héfion id récuéé sdlély fd:'pﬁ:pdéé
of deléy aﬁd withou£ sufficient cause, how
sériously dd ydu punish hiﬁ?'Ydu kﬁow, ﬁy viéw is,
éll éhe waf. Ehaf 215 justifies it as far as if ii
coﬁés ddwh ﬁhaé way. But, obvidusly, there's
disagfeeméhﬁ oh that, but I think we need éo see
it.

MR. BRANSON: I thihk 15 the instance
ydu ;éscribéd éarliér whéré thé parﬁy says ﬁo his

lawyer, "I don't care what you say; you need to

.z
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file this motion,” and it is determined that the
party is doihg it solely for delay, then strikihg
ﬁhé pléadinés mighﬁ bé apprépriafé.

I tbjhk‘where the ;awye: does it, because of
soﬁé 1ll-§6£tén schémé on thé lawyérs paré, for
delay, maybe he's goé a witﬁess that's out of
pdckéﬁ, maybé it's somé othér éhé prdbléﬁ, théﬁ I
thiﬁk ﬁo dismiss the client's cause of actioh
because of, téally, a case of légal nééligéhcé. is
Eoo severe a sahctioﬁ.

CHAIRMAN SOULES: Wéll, ydu know, we
had ﬁhaé deba&e wheﬁever we put 215 iﬁ place. .Aﬁd
I'ﬁ noﬁ éayiné wé can'i débafé iﬁ aéain, buﬁ
ﬁhab's swimmihg égaihsf the sﬁream if we're goiﬁé
to try to limit these sanctions.

MR. MORRIS: Bub those weré discovery
abusés, Luké. Wé'té past discdvéry; wé'ré up aé
ﬁrial.

CHAIRMAN SOULES: Your Admiﬁisfrativé‘
Rulés fhaﬁ ydu vdﬁéd ddwﬂ yésﬁérday adopi all 6f
these sahctioﬁs.

MR. BRANSON: Let me ask Ehis:

D§ésn't ihé judéé havé coniéhpt pdwér 6vér Ehe
parﬁies ahyway?

JUDGE THOMAS: I don't think you

‘HED GEN - EED G B o N G =S Iilb R G & N F G OE e =
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should try ﬁo hold ihém in cdntémpé.

CHAIRMAN SOULES: Not for that; ﬂot
for a mdéidn ﬁo récuéé. A judgé couldn'é ordér a
partf hoé to file a motipﬁ they are ehtitled éo
filed. |

MR. BRANSON: If they fouﬁd ihe actian
was in bad faiéh, fhéy cduldn't?

CHAIRMAN SOULE: I don't think so.

PROFESSOR EDGAR: ﬁd.

CHAIRMAN SOULES: Well, let's go ahééd
and Eaké a vdté 6n ﬁhaﬁ. Wé ﬁighﬁ as wéll Qét a
cohseﬁsus.

How maﬁy feel that sahctiohs ih éhis casé
should be limited =-- And, of course, finally, the
problem with limiﬁihg to attorney's fees is that
Ehéy méy 6: may‘néﬁ bé édéquaﬁé ﬁé cémééﬁsaﬁé thé
adverse paréy for the problems that had beeh
éncduntéréd. It may not bé adéquaté io frustraée
bhé brihgiﬁg of Ehese éolely for delay aﬁd withoué
sufficiént causé.

MR. LOW: Ish't the purpose, also, we
don't wanﬁ to encourage pédplé jusi td filé a
motioﬁ ﬁo recuse judgment? We start out wiﬁh the
prémisé that ﬁdsi of our judgés are hdnést and are

going =-- I'm not saying in all cases, but we're
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512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38
going to look at it prééty 6bjéc£ivély subjéct to
election and so forth aﬁd we should.

It's a préﬁty éxtréﬁé éhing whén you say ﬁhat
a judge == bécause he's got a duty to reviéw his
situation; Hé knows whaﬁ cases aré cdhing up.‘ If
he thihks he can do it on his owh -- we have
judgés fhat say, "I don't thiﬁk I 6ugh£ id fdﬁch
this case because (loud cough) wiﬁhout aﬁy
ﬁdﬁiéhs. Sd 1 ﬁhiﬁk hé's réviéwéd 1é éhd fhéﬁ
ﬁhe lawyer ought to look prettj carefully before
hé filés a swdrn mdfioﬁ fhaﬁ Ehis judgé iS‘biaséd.
I think thaé's a pretty far measure wheﬁ you gp
Ehaé.

CHAIRMAN SOULES: Okay. How many feel
ﬁhat saﬁcﬁidns shduld bé liﬁiﬁéd éd aétorﬁéy'é
fees ;ﬁd>expéﬁses?' And  how many feellthaﬁ
sancéidﬁs éhduld éxpaﬁd and cdvér éhé 215
spectrum. Okay. The cohseﬁsus is ihaé the 215
spéctruﬁ shduld bé ﬁhé'span 65 éhé saﬁcéidﬁs.

You know,'I guess we re&lly doﬁ't have a
prdbléﬁ in San-Antonid bécausé wé doﬁ't gét
delajed. If a judge is recused, the case jusé
goés down ihé hall ﬁo ahdﬁhér judgé ahd hé géis a
jury pahel. So, it doesh't really happeh there

when you have a central docket that can be managed

EA
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différénﬁly..

PROFESSOR EDGAR: Would fou read this
oné mdré Eimé?

MR. BEARD: He cah produce delays iﬁ a
ldﬁ 6f cdunﬁiés.

CHAIRMAN SOULES: They cah iﬁ a lot of
cdunéiéé, y;s. Aﬁd I juéﬁ wanféd éd bé éuré ﬁhaﬁ
I'm forthcomiﬁg about how our Erial s?stem works.
I don't really have a problen. |

MR. MCMAINS: If I might propdse maybé
évéﬁ a furéhér cdhproﬁisé.

CHAIRMAN SOULES: Oﬁ saﬂcﬁioﬁs?

MR. MCMAINS: Well, not on the
sanctiohs} Leavé the saﬁciiohs as ﬁhey are, bué
in terms of the standards. If the filing of the
moiioﬁ results ih the delay. 15 disposiéioﬂ of the
péndihé ﬁoéidh 6: éhé érial. ahd is fduﬁd Ed bé
brought for purposes of delay, iheﬁ he's ehéiéled
- ﬁhaé is, which iduld sdlvé ﬁhé prdblém 15 pari
if there isﬁ'b any delay, éheh he hasﬁ'é gotfeh
anyﬁhiné 6u£ df ié anyway.

CHAIRMAN SOULES: How maﬁf feel that
wé 6ugh£ td réquiré that iE résult ih délay, as
well? The stahdard would be for the purpose of

delay and withoﬁt sufficient cause and resulting
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in délay. I ddn't have fhe 1anguag§ éxacﬁly
straight. How maﬁy feel all ﬁhtée of those should
bé ptéséhi? Okay. Hdw many oppdsé ﬁhaé? Okay.
That's Judge Thomas agaiﬁsé aﬁd Ehé oﬁhers for.

MR. MCMAINS: Whaﬁ's ﬁhe probléﬁ?_

JUDGE THOMAS: Well, you see, éhe only
problem is, what about the other side that, number
oﬂe has had io éome dowﬁ éﬁd defeﬁd, you‘have
builé 15 aﬁdfhé: héarihé, and ﬁafbé ié déésh'ﬁ
result in ahy delaf. but it cerbaiﬁly has
incréaséd cosé.

MR. SPARKS (SAN ANGELO): Did you have
a lot 6f probléﬁs wiﬁh ihis befdté?

JUDGE THOMAS: We have tremeﬁdous
aﬁdunﬁ 6f prdbléh wiih éhis 1ésué. ﬁdﬁ 6nly in ﬁhe
larger‘meﬁropoliﬁén éréés, buﬁ 15 ihe cher
aréés. And sé whaé you'té ddiﬁ§ is ydu're
ihcréasihg the cosé of ihe liéigaﬁt thét's trying
Ed §6 Eé irial. |

MR, MCMAINS: Luke, I havé aﬂoﬁher
propdsal Ed Eaké caré 6f thaﬁ, I ﬁhiﬁk._Suppdse
that we allow the saﬁctioh of attorﬁef's fees for
ihé making df ﬁhé ﬁoﬁioh fdt purposés of ﬁhe
delay, ahd iheh, if it is resulﬁed iﬁ the delay

for all of the other sanctions, which I think

.
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would solvé Ehévjudgé's problém. it's going ﬁo
requi:é a liiilé more redrafﬁihg. Hadley aﬁd I
prdbably cduld dd éhaﬁ af luﬁch.

MR. LOW: Tbaﬁ's a good {dea.

CHAIRMAN SOULES: Léﬁ ﬁé jusé réad iﬁ
like I've goé it hé:e aﬁd see 1f we caﬁ geﬁ it
passéd like it is or, I mean, if ve want it paéééd
like it's wriiﬁeh or Aof, then we woﬁ'b pui ﬁhaﬁ
iﬁ Ehété.

The wéy I've goé 1& ﬁow, aﬁd that's wlbhouﬁ
éhis lasé suégéséidﬁ,"If a pariy filés a ﬁdﬁidﬁ
Eo recuse uﬁder this rule ahd iﬁ is determined‘by
the presiding judge or the judge designated by him
ai ﬁhe.heariﬁg aﬁd oﬁ motioﬁ of the opposite
party, ﬁhai ihé ﬁdéioﬁ éd récusé is brouéhﬁ sdlély
for ﬁhe purpose of delay aﬁd withouf sufficiehf
causé ﬁhé judgé héaring ﬁhé ﬁdﬁidn ﬁay. 15 ﬁhé
ihteres£ of justice, impose any saﬁctioh
authorized by Rule 215-2(b)."

. MR. BEARD: I think there should be at
léasé 6né day's ndticé ﬁd Ehé paréy ﬁdvlné ﬁhaﬁ
you're askihg for sanctioﬁs, that you shouldﬁ'ﬁ
just walk into ﬁhé cdurfroom and mévé for
saﬁctioﬁs.

CHAIRMAN SOULES: Well, we have
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scrupuldusly avpidéd ﬁry;hg ﬁd changé ﬁhé hoﬁicé
of motion rule aﬁy'place we could avoid that. Ahd
théré is a général noﬁice df mdéidﬁ rulé ﬁhaﬁ wé
have. I would hope'fhaﬁ we wouldh't start puttihg
in noticé’requiréménfs ﬁhaé vary from Ehat bécause
everybody has gotteh accusiomed to the geheral
notice.

MR. SPARKS (EL PASO): Let me speak a
liﬁelé bié agaihsi Ruséy's idéa Ehaf I éhduéhi was
80 éodd wheﬁ he said iE. Aﬂd that is, I've ﬁever
séén é judgé éériké all Ehé pléadiﬁgé, éﬁéér a
default judgmehé or enter a dismissal. I've hgvér
sééﬁ ié. aﬁd I, uhfdrﬁuﬁatély. havé bééh ih a ldé
of saﬁctioﬁs heariﬁgs.

If wé édépé Ruséy‘s éméndﬁéhﬁ. if sééﬁs fd me
we'reléelliﬁé ﬁhé diséricﬁ judéevthaé if there is
a délay, dd mdré thah éhé aéfdrhéy's féés. Aﬁdv
I'm here to éell‘you. there's always goiﬁg to be
délay ih El Pasd bécausé if ié's filéd, wé jusi
caﬁ'é geﬁ it doﬁe.A'

Our administrative judge is in Del Rio and it
coﬁés Ed El Paso; and Ehaé casé can'& bé résé£ for
three to five moﬁths. So there's always going to
bé a délay. And I'ﬁ ndf fdr. in ahywéy,

encouraging a default judgment or a striking of
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the pléadings. And thaﬁ's thé prébléh I séé wiﬁh
Rusty's proposal is, the judge caﬁ look at thaf
and say, "It ddes résulﬁ in a délay ahd,
Ehérefore, I am goiﬁg to‘give somethiﬁg harsher.”
| CHAIRMAN SOULES: Thélway I réad 1£

does not héve RﬁSéy's suggestioﬁ ih it.

| MR. SPARKS (EL PASOQ): No, I
uﬁdérsfaﬁd that.

CHAIRMAN SOULES: So lét's‘voﬁé oﬁ
fhis and if ydu waﬁﬁ 1& réad 1£ aéaiﬁ -- 1 ﬁhink_
there's a motion to do it this way, isn't there?

MR. SPARKS (SAN ANGELO): Luké, §6u'vé
vdtéd about five times oﬁ Ehe thing. Wé've hévér
gotten to the question of whether we think H ought
ﬁo be ih Ehere at all, because I'm opposed to {it.
I'vé hévér filéd a ﬁdﬁidﬁ ﬁo récusé 1nlﬁy lifé.
Do you uﬁdersﬁahd?

CHAIRMAN SOULES: I'm gettiﬁg ﬁheré
riéhi hdw.

MR. SPARKS (SAN ANGELO): I do sée
siéuaéidns Ehduéh in San Anﬁdnid. Whaf ydﬁ-all
are fellihg mé is you doh't kﬁow who your judgé is
untii thé ﬁdrniné ydu walk ih thézé. And ydur
cliehﬁ looks at you and says, "My God, thaﬁ judge

tried my brother and sent him to the pen.”

512-474-5427 SUPREME COURT REPORTERS
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You'vé got an 6bligatidn to that cliéht.
too. And all of a sudden for filing -- and I
-undérstand ydu'ré éaying for déléy aﬁd all ihat.
but the whole coﬁcept oﬁ sanctions there bothers
me. I don't like it.

So, I doh'b wahi it iﬁ the record ihat
bécausé wé'ré ﬁdé talkihg abduﬁ whéthér wé wahﬁ it
aE all, we're just assumiﬁg that. We're ameﬁding
iﬁ and doiné 30 hinuﬁés wdrih 6f work beforé wé
éeﬁ éo thaé questioh.

CHAIRMAN SOULES: Saﬁ Sparké df Saﬁ
Aﬁéelo ﬁés movéd thaﬁ Ehe amehdmeht 18a(h) ﬁog be
addpféd.

MR. MORRIS: Secoﬁd.

CHAIRMAN SOULES: Ié's éécdﬁdéd, So
the mqﬁioﬁ is this not be-adoptéd. If.fou vote
éhat way, ﬁhis will ﬁoﬁ bé técdﬁméndéd. If you
voﬁe ﬁegétive, it will. Ié's the opposiée way we
usually Eaké 6&: vofés.

MR. MORRIS: I thiﬁk ii's a real sad
cdmméniary thaé Ehéré is a récoénizéd probléh, ahd
by adoptihg your motioﬁ, we're going to play like
Ehé problém ddésn't éxisé. I méan, if we havé a
problem theh I thiﬁk it's our obligatioﬂ to try

and solve it, rather than as a matter of

512-474-5427 SUPREME COURT REPORTERS
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philosophy, say that there isn't a problem. So, I

oppose your motioh.

CHAIRMAN SOULES: I'm goiﬁg to put iﬁ
Ed you wifhoué é ddublé_nééaiivé. How ﬁany féél
that this shodld ﬂot be adopted?

MR. ADAMS: As written? As you read

CHAIRMAN SOULES: As amended all the

way through like I've just read it. I'll read it

- again if you'd like. How many feel that it should

bé addpféd? Wéll, ié's uhéhiméus, bécausé évéh
the movaﬁt didn't vofe for his moéioﬁ. So i$'§
unéniﬁdﬁs.

MR. SPARKS (SAN ANGELO) s ‘Let the
;écdrd réflécf ihéé ydu célléd for ﬁhé éécdﬁd vdﬁe

very rapidly without time to count the first one.

Sdméﬁiﬁés papér doésh'ﬁ réflécﬁ thé réaliﬁy 6£
what's going oﬁ iﬁ a room.

CHAIRMAN SOQULES: Is ﬁhéré a mdtidh
for a récouﬁf? If there is, I'll éhtertaih ié.
Okay. Rusiy, is éhat dn ihis 6hé or on andﬁhér
one?

"MR. MCMAINS: No, it's on this oﬁe.

CHAIRMAN SOULES: Okaye.

MR. MCMAINS: The l8a motion, itself,

512-474-5427 SUPREME COURT REPORTERS
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of coursé, réquirés thé 10 days ndﬁicé and éuch.
Iﬁ's really sileﬂf. The oﬁly authorizafioﬁ it
réally has is if iﬁ was assignéd Ed thé casé at a
later time bhah the 10 d;ys.
wé can be évén mdré spécific in ﬁérms of when
the saﬁcﬁiohs are auﬁhorized. If they file it
moré ihan 10 days 1h advaﬁcé - maybé I'm wrdﬁé.
Sam. That doésﬁ't help you in El1 Paso?
MR. SPARKS (EL PASO): Théi does.
MR. MCMAINS: The problem wiih more
Ehén 10 dayé in aanhcé is jusﬁ édiﬁé ﬁd bé
deﬁermined béfore the trial heariﬁg. So, I megﬁ,
if éééms ﬁd mé fha& éhé sancﬁién problém, réally,
iﬁ terms of if iﬁ's file for purposes of delay éﬁd
such, is largély, if it's ddhé ihsidé Ehé io-day
period‘aﬁd if‘you limiéed éhé saﬁcéioﬁs -- if ydu
1nc1ud§ thé 'fdr purpdsés of délay' sfandard as wé
proposed it, but limit it to those that are filed
wiéh léss ﬁhan ﬁhé 10 déys ptidr Ed ﬁhé héariﬁé, I
really Ehink you're goiﬁg Eo probably eliminaée
ﬁosf df ﬁhé prdblém, and at thé samé ﬁimé not
peﬁalize people for feeling like they have to do
ié and do it at thé éarliér pracﬁicable timé.

CHAIRMAN SOULES: Well, you know, for

 those who don't get assigned, you'll never get the

512-474-5427 SUPREME COURT REPORTERS
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benefit of the 1l0-day rule, and there may be

~abuses outside the 10-day rule. I think that's

whaﬁ Saﬁ -

Saﬁ, why doh'& you report on the ﬁexﬁ rulé.
If it's réally iﬁportané Eo comé back Eé Ehaé, wé
will, but we do need to get on with our dockeﬁ.

MR. SPARKS (EL PASO): wé éd Ed éhe
next page, 124. We've goﬁten oﬁe‘page now. And
this is one of several recommendations that comes
from Ehe Couhsel of Admihisérative Judges. This
appéars éo, in hf judgﬁéﬁﬁ, bé é éddd rulé.

Appareﬁtlf there is some differeﬁce 15 thé
way these things are handled, is the only thing I
caﬁ figure from Ehe litetaturg ihat éhe judges
havé séﬁﬁ‘ﬁs.

But Ehié rule prescribes that'alllcases be
filéd iﬂ rahddm ordér-in couhéies wiﬁh ﬁwd 6: mdre
disérict courés. 'Ahd theh specifically says that
garnishments, bills of review, will be filed in
the same court, wheteiﬁ the judgmehﬁ or primary
debt matter is pending, which can be a problem if
ﬁhey're ﬁot.

And the oﬁly thihg that I can see that is
pérhaps diffétéht is thai ihé cdhsdlidaiions in

cases pending are to be determined and transferred

512-474-5427 SUPREME COURT REPORTERS
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l - 1 by ihé cdurt of first filing. But ﬁhi# rulé is
| 2 proposed by the Counsel of Administrative Judges.
. 3 | A MR. LOW: Isn't that alsé a pracfice
l 4 ahyway? Thai's whé& éhqy do.
S : MR. MCMAINS: «Yés.
l 6 MR. SPARKS (EL PASO): Geﬁetally, I
l 7 £h1hk Ehaé'é tiéhé.
' 8 . MR, LOW: That's a geﬁeral law.
9 MR. SPARKS (EL PASO): Appazénély.
. 10 Ehouéh, Buddf, Ehére must be some placés whére -
- 11 MR. LOW: Where they don't, yes.
12 MR. SPARKS (EL PASO): - whére iék
“’ 13 dccurs.
l 14 = MR. BECK: Thére's é problém iﬁ
15 Houston with somebody f£iling a lawsuit against
l 16 fivé poﬁeﬁéial déféﬂdaﬁﬁs. Bﬁt iﬂsﬁead of filiﬁé
l 17  one lawsuit, they file five. They pick the judge
18 théy waﬂt ﬁonsuit for, and theh ameﬁd ﬁheir
' 19 pléadihg id jéﬁ iﬁ iﬁ éhé cdurﬁ éhéy wéﬁﬁ. Sd I
I 20 thihk this is oﬁe of the problems Ehat ﬁhis rule
. 21 is désignéd td prévéﬁt.
l 22 . MR, TINDALL: How will that cure that
l 23 prdbléﬁ? I don't see that iﬁ téally addréssés a
o 24 ﬂohsuifihg --
l.‘ 25 _ MR. MCMAINS: Well, iﬁ meaﬁs that the
' 512-474-5427 SUPREME COURT REPORTERS
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MR. MCMAINS: I know the rule doesn't

say éhat.

MR. BECX: It doesh't speak for
précise probléﬁ I raiééd; Ehé local rulé w
adopﬁed deals wiﬁh ﬁhaé. But I think that
moré général problém with fdruﬁ shoppiné i
Ehis is desigﬁed io prevehé.

MR. LOW: Wé just havé if audﬁm
that -- I don't know if it's a rule or wha
in Béauhonﬁ if sdﬁébddy filés ﬁwd 6: Ehréé
lawsuiés ahd somebody waﬁﬁs to coﬁsolidaﬁe
iﬁ's jus£ autdmaiically cohsdlidaﬁéd ihto
that's filed first.

MR. TINDALL: Yes. Buﬁ uﬁless
a cdmpuéér, yéu cah_quiéély filé aﬁd aék E
sétvice aﬁd just keep playihg a raﬁdom gam
you g§t ﬁhé judQé ydu waﬂﬁ.

MR. BEARD: Well, iﬁ McLeﬁﬁaﬁ
wé havé 6né judéé iﬁ cduré thai ﬁriés all
crimihal cases and we have three thaf try
civil cases as a général matier. So fhéy
much opposed to haviﬁg raﬁdom filiﬁg.

PROFESSOR EDGAR: What do you

the
e've
the

8 what

atic

t. But

them,

one

thete's
hem for

e until

County
the
the

would be

mean by
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"réndé@"? Whéﬁ ddés £h$£ ﬁéaﬁ? Will scﬁébody
éell me?

CHAIRMAN SOULES: I thigk they meaﬁ iﬁ
a strict rotation.

PROFESSOR EDGAR: You meaﬂ seriall?
then?

MR. TINDALL: No. I£ caﬁ't be stric£
rdéééiéﬁ bécéusé fdd uééd fd wéit éé éhé clérk's
wiﬂdow ﬁﬁﬁil the fight rubber stamp wés to come up
next.

MR. SPARKS (EL PASO): "Rasdom" meéﬁs
you draw a button or something.

MR. TINDALL: Yés. There are piﬁg-poAé
balls that are numbers.

JUSTICE WALLACE: IA Harris Couﬁty --
I think they still have it. They have little
bélls iﬁ é jar. Aﬁd each court has 10 balls iﬁ
éhéé jér. Aﬁd ydu rééch iﬁ aﬁd pﬁll dﬁt é béll
wheﬁ a case is filed. Aﬁd the same court hight
ééﬁ fhreé iﬁ a rdw‘if it cdﬁéé up. Buf 6u£ 6f
everf 250 cases, if there's 10 for each court,
then they will all get their equal share. So I
thiﬁk it's differeﬁt iﬁ every couﬁty as to how
they randomly file.

CHAIRMAN SOULES: You know, in

512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES
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cdunt#es ﬁhat havé séparafé ddckéﬁs, tdd -- ﬁhé
jﬁdges ih Saﬁ Aﬁioﬁio ehter aﬂ order as fhey may
undér thé cdﬁsﬁiﬁuéion and théy havé an absdlute
riéht to do uﬁder the cohsﬁiﬁutioﬁ, sayihg thaé
evéry 6thér judéé is inviﬁéd td pléasé siﬁ in
ﬁheir'owﬁ courts.

S0 every judge siﬁs iﬁ everf couré. So this
ddesn't chahgé a ﬁhing dvér ﬁhéré. Judgé Onioﬁ
sits iﬂ Judge Peeble's couri aﬁd Judge Peeple in
Judéé Onidh'é cddrﬁ. Théy all sit in all Ehe
couris every da?.

Aﬁd I guess forum shoppiﬁg should bé‘
percéivéd as béihg a ﬁérriblé probleﬁ théré buﬁ
ié's really ﬂo&. Oﬁ the other haﬂd, judges who
don't cddpéraéé liké ihaﬁ. if sééms fd,ﬁé like
this is goiﬁg to kind of drive a wédge between
ihém whéré Ehéy éré jusﬁ édiﬁé té say, “Ydu're
not supposed to be eﬁteriﬁg aﬁ order iﬁ my caée.’

Thaﬁ's oné 6f Ehé_prdbléms thai éxisﬁs iﬁ
Harris Couﬁﬁy. is that there is hoé coopezaﬁion
amdng thé sitﬁing disﬁrict judges tq déal wiih
each other's problems oﬁ aﬁ everf—day blaﬁket
basis. So I ddn't know whéthér it's gddd or ndt.

MR. MCMAINS: 1I've got two poiﬁfs.

One is, I've always loathed to put a "shall be

512-474-54217 SUPREME COURT REPORTERS
RTL.T7ARRTH TRLT.N CHAVRLA V. RATES
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assigned®™ in thé.rulé. I réalizé-éhaé -= 1 méan,
I ﬁhiﬁk we're dealiﬁg ohly with the ihitial
assignmént. But wé dd havé thé staﬁé -- what's
ii's in éhe goverﬂmehﬁ code oh the -- I guess 1it's
noﬁ iﬁ éhé gdvérnhénf codé yét, buﬁ in 200a-1, the
exchaﬁge of behches withih mulﬁi-disﬁrict
counfiés.

Aﬁd obviouslj. iﬁ your practice ih San
Anéonid, judéés céh héar anybddy's 1aw§ui£. And
somebody {is goiﬁg Eo Eake this rule to meaﬁ Ehat.
'Ydu havé §6£ éd héar ﬁy lawsuié.' And ﬁhaﬁ
Ehaé's ﬁhé purpose of iﬁ. Aﬁd I doﬁ't thiﬁk théﬁ
was whaﬁ was inééndéd, Eé éffécé Ehe éxchahéé 6f

benches rules. . But it might be construed to have

some impact on that. And I don't think we could

pass a.tulé ﬁhaé cohflicés wiéh the stafuﬁe iﬁ
Eérms 6f éhé pdwér 6f any of diséricé judgés to do
fhaﬁ. :

MR. SPARKS (EL PASOQO): I doﬁ't kﬁow
what.ﬁhé judgés Ehémsélvés who askéd fdr this rule
really meahé. buf oﬂ the "shall be assigﬁed" oh
garnishﬁénﬁs and billé 6f réviéw, you kndw, I'm
sure that would be delegated to the clerk. Ahd
that's a éood rulé and ihaﬁ causés a prdblém.

Now, our system is not like Luke's. We have

512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO  CHAVELA V. BATES
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1 16 disérict cdurt jurisdiciidhs, -Ahd béfdré ydu
2 coﬁsolidaﬁe a case, you've goi to have a mofioﬁ fo
3 transfer, to transfér éhat caéé Eo the oﬁhér case
4 80 that a judge can theh deiermiﬁe whether he's
5 going on consdlidaié Ehém.
6 MR, MCMAINS: For iﬁstance, it says,

though, "every motion for consolidation or joint

Gl S E aE EE EE e
<

8 hearihg shall be heard iﬁ ﬁhe court which the
9 first case is filed,” which -- whereas the
10 exchahge of beﬁches statuﬁe specifically providés
11 ‘thaﬁ an} judéé in thé courihdusé can siﬁ fdt éhé
12 other judgés.
13 This appears ﬁo be a dictate ﬁhaﬁ that hot
. 14 dccur. And I'ﬁ saying, I ﬁhink ﬁhéﬁ’s a cdﬁflict
' 15 'wiﬁh Ehé siatute iﬁsofar as we dictate who should
i 16 be heard.
' 17 MR. MCCONNICO: Could I speak E.-o
~ 18 that? I think that only dictates for
I 19 consolidation or joint hearing about the
I 20 consdlidatidn between the cases. I don't think
21 ﬁhat that dicﬁateé ahything to any other heariﬁg
' 22 or thé ﬁrial 6f a casé as wriﬁéén.
. 23 MR. MCMAINS: Yes. But it doesn't make
. 24 any diffé:éncé. I méan, any résﬁricﬁidn oh
'.v 25 exchange of behches‘ié ih derogation of the
l 512-474-5427 SUPREME COURT REPORTERS
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sﬁaéuté.

CHAIRMAN SOULES: Does oﬂe judge iﬁ
Harris County have tditaké évéry civil casé Ehaﬁ
is beiﬁg‘filed by Hermahﬁ Hospital agaihst the
dishonést émpldyéés? Béqausé thdsé risé.oui of,
many of them, the same trahsactiohs uhder number
one.

Does oﬁe judge ih Harris Couhty have to take
évéry asbestosis Easé‘thaﬁ comes out of one hugé
school districf because ﬁhey arise out of same
transacﬁioh 6r occurréncé? I méan, ﬁhis thing is
pretty far reachiﬁg. Read ﬁumber ohe: Iﬁ aﬁy:
casé arisiné 6ut 6f éhé samé ﬁraﬁsécﬁidh or
occurreﬁce.' Now, this goﬁ tabled 15 1985 by our
committee.

MR. BEARD: Table iﬁ agaiﬁ.

CHAIRMAN SOULES: Excépé 1£'s fiﬁé éo
acﬁ. Lét's éet ié up or dowﬁ.

MR. MCCONNICO: Whéré aré ydu réadiné;
Luke?

CHAIRMAN SOULES: I jusé'kﬁow

historically that number one =--

JUSTICE WALLACE: It's on 27b, not
27a.
PROFESSOR EDGAR: I'm on 27A.
512-474-5427 SUPREME COURT REPORTERS
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JUSTICE WALLACE: 'A“ddésn‘f méét ﬁo
whaf we're beeﬁ talkiﬁg about. "A" jusf says you
consdlidaié éaxnishhéhﬁ séuff aﬁd ﬁhéré isn'f nd
case.

PROFESSOR EDGAR: Are we talkiﬁg about
A and B ndw? I Ehduéhﬁ wé wéré jusﬁ Ealkiné about
27a. |

CHAIRMAN SOULES: I guess I am, I'm
sdrry. |

PROFESSOR EDGAR: Should wve coﬂsidét
bdﬁh of théﬁ édgééhér 6r cduld ihéy bé cdﬁsidéréd
séparately?

| CHAIRMAN SOULES: Well, iﬁ's a
schéﬁé. I doh'f khdw hdw ydu waﬁﬁ id épprééch it,
because you've got "A" aﬂd "B" for related casés
ahd *c*® fér ﬁéﬁpétéry ordérs, énd éll éhréé 6f
them pulled into one court-related matters.

PROFESSOR EDGAR: Wéll, *a" is é filiﬁg
aﬁd "B" is a £raﬁsfer. Iﬁ séems Eo me ihef're iwo
different things.

CHAIRMAN SOULES: Wéll, you file a case
at randdm. If a rélatéd césé ééis filéd iﬁ
ahoiher-court, it's to be ttahsferred. And if
témpdrary drdérs, éxcép£ in éméréénciés, thé cdurt

in which the case was filed has to hear the

512-474-5427 SUPREME COURT REPORTERS
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féﬁpotary orders. Ahd ﬁhaﬁ's Ehé'échémé; is ﬁhai
righﬁ, Sam?

PROFESSOR EDGAR: So we really to néed
td cdnsidét A, B, and C.ﬁdgéihér Ehén.

CHAIRMAN SOULES: They're all
récomméndéd by éhé Counsél 6f Admihisiraéion of
Justice.

MR. SPARKS (EL PASO): Right. We were
gaking them individually. I don't know how we
could do "B," aﬁd majbevI'm jusE readiﬁg *B" ﬁoo
éénétally. Buﬁ I'vé réad *"B" as ydu céuld ialk
about oﬁe courE doiﬁg somefhiﬁg wiﬁh a céSe iﬁ.oﬂe
pérﬁ of séaéé to andﬁhér parﬁ 6f staﬁé. "A"Y --
you khow fhere's no limitatioﬁs oﬁ “B" ahywhete.
Ehaé I could séé.

CHAIRMAN SOULES: Stevé, are you
inclinéd éd addpé Ehis? I'ﬁ ndé réally
uﬁdersfahdiﬂg. I don't kﬁow wheﬁher ﬁhe:e's ahy
syﬁpaﬁhy fé addpé if ér noﬁ réally. I éuéss, wé
really heed to kind of see whether the committee
féels this nééds io bé doné. And if iﬁ ddés. then
go ahead aﬁd talk about it uﬂtil we get it
straiéhtenéd out. And if it doésn't mové on wiﬁh
the docket. |

JUDGE THOMAS: Well, it seems to me

512-474-~5427 SUPREME COURT REPORTERS
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ﬁhat thé prdbléms that this ﬁriéS‘Ed addrésé aré
problems ﬁhat some jurisdicﬁiohs, for iﬁstaﬁce.
Harris Couniy, Dallas Cdunﬁy. And so forih. have
ih thé forum shoppiﬁg.

Aﬁd so, I guess, my quéséioﬁ would be, why do
wé nééd_ié hété and why cduldh'é Ehat bé hahdléd
uhder the local rules? That's Ehe way, for
inséancé, wé'vé ddné in Dallas Counéy is, wé've
édopted local rulés. for ihsfaﬁce. that safs you
can'ﬁ filé fivé différéht divdrcé casés éﬁd pick
your courﬁ. IE is Ehe couré ihéﬁ had ﬁhe case
first. So I'm wdndériné if ii wouldn‘é bé béﬁﬁér
solved by local rules.

MR. MCCONNICO: I Ehink thaé's a §§od
suggestioﬁ.

CHAIRMAN SOULES: Okaf. How maﬁy feél
that 27a, b, and c should be rejected and that
aﬁ#eﬁtioﬁ direcééd Eo the possibility of local
rulés fdr ldcal prébléﬁs?

How maﬁy oppose ﬁhat? Okay that's
unanimous. Iﬁ's unanimous td réjécé 27a, b and c.

MR, SPARKS (EL PASO): Can wé amehd
thaﬁ éo writé ﬁhé Counsél 6n Administrativé Jﬁdgés
that this is a matfer that we hope that they will

take up with local rules instead of just saying we
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1 object to this.
2| - CHAIRMAN SOULES: 1I'll so write thém
3 and I'll sénd thém a cdpy of our débaﬁé.
4 MR, MCMAINS:. Méy I sugéesﬁ somefhiﬁg.

5 Luke?
6 . CHAIRMAN SOULES: Yes, sir.

MR, MCMAINS: I don't know where this

Gl N I E N I IEE - -
-3

8 is aﬁ; I'm sure iﬁ's iﬁ your secﬁioﬁ. Isﬁ't the
9 probléh wiﬁh éhé forum shéppiné -- gduldn'é iﬁ
10 reélly be solved if you required ﬁhaf a parﬁy who
11 is filihé a lawsuié. if that lawsuif, ydu know,
12 arisiﬁg oué of ihe samé traﬁsactioﬁ, had ever beeﬁ
13 | prévidusly filéd ﬁo ailééé ﬁhaé?
' 14 MR, BRANSON:~ Besides Ehaf. there are
15 people that don't think forum shopping is a
l 16 problem.
I 17 CHAIRMAN SOULES: Rule 72, Sam. We
18 are now on Page 128, Rule 72.
l 19 MR. SPARKS (EL PASO): This is, I
. 20 guéés. a rulé wé can référ ﬁd, as Saﬁ Sparks from
21 Séﬁ Aﬁgelo was talkiﬁg abouﬁ yesterday. As far as
| 22) 1 can see, Jereny Wicksr's request is o add the
l 23 adverse party or his attorﬁeys or attorhey on the
;w; 24 noficé‘on any pléadings, pléa or mdéidn. IE. as
' 25 he says, returﬁs the rﬁle fo ﬁhe wa? it was
' 512-474-5427 SUPREME COURT REPORTERS
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1 before, and everybody I've talked to says they
2 think it's an improvement. So I move that we

3 adopt Rule 72 as presented.
4 » . CHAIRMAN SOULES: Why do we

singularize parties ? 1Is that the only changé?'

G O N O O I - B =
-j‘:,«: N
. e
(8]

6 MR. SPARKS (EL PASO): Yes.
7 CﬁAIRMAN SOULES: Why dd wé nééd fd do
8 thaf?
9 PROFEQSOR EDGAR: Sam, whaé ﬁhis meaﬁs
10 Ehén, léé'é aésuﬁé ydu havé plaihéiffé éuiﬁg
11 mulﬁiple defeﬁdaﬂis. And theﬁ oﬁe of the -- a
12 déféndanﬁ ﬁhéh wanés td filé an améndéd pléadiﬁg
13 aﬁd would oﬁly be required Eo servé Ehe plaiﬁfiff,
i 14 rather than his co-defendants. Shouldn't the
' 15 6Eher defeﬁdaﬁﬁs be made aware of ﬁhe pléadings
i 16| which have been filed by the other co-defendants?
l 17 CHAIRMAN SOULES: Thaé's m} ihaé was
18 chanééd.
' 19 PROFESSOR EDGAR: That's wh? iﬁ was
l 20 changéd. And I don't understand why you would
21 waﬁé to go back ﬁo the 384 rule.
' 22 CHAIRMAN SOULES: 1Is that a ﬁdfidn ﬁo
l 23 reject, Hadley?
e 24 PROFESSOR EDGAR: Yes.
I-ﬁ 25 CHAIRMAN SbULES: Okaf.
' 512-474-5427 SUPREME COURT REPORTERS
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MR. SPARKS (EL PASO): You'ré riéhf.

PROFESSOR EDGAR: I ﬁhiﬁk evérybody
ought to be advised of all pleadings which have
beeﬁ filed ;ﬂ ﬁhé case because it mighi well
affécf soﬁéﬁhing ydu wanﬁ ﬁd do.

CHAIRMAN SOULES: Sam, as a maéter of
ordér, you mdvé -- Sam, aré you wiéhdrawihé ydur
moﬁioh iﬁ favor of Hadley's?

MR, SfARKS (EL PASO): Yés.

CHAIRMAN SOULE: Hédley has moved to
sécdnd tha£ Ehis bé réjécféd. Thdsé in favdr shdw
by haﬁds. Opposed? Uhaﬁimodsly rejected. Nexﬁ
will bé thé rulé 6n Pagé 130, Rulé 99.

| MR. SPARKS (EL PASO): Luké, fhis is
6né ﬁhaﬁ jusé camé in a couplé df wééks aéd ahd
I'm tryiﬁg Eovéhihk who recommended ﬁhaé.

MR. BEARD: I hdvé wé réjecﬁ Ehe
proposed Ameﬁdmeﬁt 99,

MR. TINDALL: Why?

MR. BEARD: Iﬁ's aﬁ addiﬁioﬁal
sénféncé. Why do wé nééd thaf? Whaﬁ déés fhat'
add to Ehe pracfice? You kﬁow, fou eiiher go to
thé shériff or go td thé plainﬁiff's atﬁdrnéy or
go somewhere else.

MR. LOW: Well, there's no problem

512-474-5427 SUPREME COURT REPORTERS
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that wé know of in thé aréa. sd whaﬁ's ydur --

PROFESSOR EDGAR: Is there some
réasdn -- what's Ehé réason for ﬁhis Sam, do you
kﬁow?-

MR, SPARKS (EL PASO): Yés. This is
oné 6f é grdup 6f -- I'ﬁ tfying ﬁd fiﬁd sdﬁé 6f
ﬁhe liéerature.

CHAIRMAN SOULES: Sam, while your
lddking at thaé. iéf ﬁé béck up id Rulé 72 agaiﬁ.
Thére is oﬁe ﬁhiﬁg iﬁ here, "A moiioﬁ of aﬁy
charécfér which is ndﬁ, by law dr by Ehésé rulés,
required to be served.®"™ That meaﬁs éiﬁatioﬁ.
doesn't it?

PROFESSOR EDGAR: Where are fou?

CHAIRMAN SOULES: Riéhé aeAﬁhé ﬁdp.
”Whéﬁévér éhy paréf files, or asks 1eéve £o file
ény pléadings, pléa dr ﬁdéidn of any charécfér
which is ﬁoé. b§ law or by these rules, required
éd bé éérvéd“.

I see; ﬁever miﬁd. I'1ll withdraw it. Thaﬁ's
finé bécausé “sérvéd' ﬁéans sérvéd ahd Ehis is
ﬁoiice; thaﬁ's right. Rule 99.

MR. SPARKS (EL PASQO): The only ﬁhing
I caﬁ say is éhai ihis is ohe of the serveral

suggestions that we have received. Apparently,
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différéné pédplé havé probléﬁs wiéh clérks,
different people have problems with the sheriffs,
différént people havé prdblems wiEh Ehé judge
issuihg orders for subsﬁiiute servicé or auﬁomaﬁic
6rdérs for proféssional précéss sérvérs, and éhis
is just oﬁe of many kiﬁds of suggestioﬁs. I doﬁ't
know df any probléﬁ wé havé sd ii jusﬁ comés éo
fou sterile if you-éll waﬁt to consider it or hot.

CHAIRMAN SOULES: Are there clerks
Ehaﬁ will ﬁof releése Ehé ciiaiioﬁs ﬁo parﬁies to
counsél for cdunéél fé éélécﬁ -

MR. TINDALL: Yes.

CHAIRMAN SOULES: =-- ways éd ééé ihém
servéd?

MR. SPARKS (EL PASO): Appareﬁély.

MR. BEARD: I'vé hévér héard df éhaé.

MR. TINDALL: Ih Harris Couﬁéf, If fou
wanﬁ in-cdunéf éérvicé. iﬁ's édiﬁg fd bé -
éheré's a lock oﬁ 511 those cifafioﬁs by Ehe
conséablé's officé ahd if you wanﬁ Eo gd gét
someoﬁé else Eo serve ﬁhose papers, aﬁother
consféblé, you cah'f do iﬁ. Théy pdsséss éhe
papers.

CHAIRMAN SOULES: And wﬁy do théy have

the pipeline from Ray Hardy's office, exclusively?
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MR. TINDALL: Bécausé-adminisﬁfaéivély
éhaﬁ's the way ii's set up ahd unless it's aﬁ
odt-of-cdunty citatidn as réflécééd in ﬁhe
péﬁifioﬁ tha£ you're filihg éhey woﬁ't give you
thé ciiaiioh.

| CHAIRMAN SOULES: Ray Hardy woﬁ't.

MR. TINDALL: That's righé. So if ydu
have go£ aﬁ off-duty depuiy sheriff ﬁhaé may help
you chasé down a fdving déféndahf. you'vé Qoﬁ
problems.

CHAIRMAN SOULES: Ray Hardf is
blocking ﬁhaé.

MR. TINDALL: That's right.

CHAIRMAN SOULES: Hé's édf nd tiéhf fo
do ﬁhat.

MR, TINDALL: I don't think it ought
ﬁd bé in Ehé hands of thé liéiéahﬁs. Ydu'ré
ﬁrfiﬁg ﬁo gef sarvice oﬁ the defeﬁdaﬁt.

MR. BEARD: I think that's a local
problem .

MR. TINDALL: Well, if it's a local
prdbléﬁ énd wé can'f curé iﬁ éhéré -

MR. BEARD: Slap a maﬁdamus on him.

MR. ADAMS: Whaﬁ's wrdng wifh ﬁhé

rule? There's nothing wrong with this rule.

512-474-5427 SUPREME COURT REPORTERS
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1l CHAIRMAN SOULES: Théré's ﬂdt;hiné
2 wroﬁg with Ehe suggestioﬁ, is there?
3 MR. TINDALL: I ﬁhink ié's a gréat
4 suégestioﬁ.
5 JUSTICE WALLACE: Oﬁe of the problems
6 wévkéép héaring is that thé clérk has auéhdriiy Eo
7 serve by certified mail, for ihsﬁance. but some of
8 the clerks refuse to do so. They're going to do
9 | 1€ éheir waf becaﬁse the rule says fhey "may" aﬁd
10 raﬁhér ﬁhan ”éhall“. And fhaé was sugéésiidn I'Qé
11 héard from several différeﬁﬁ people.
12 MR. SPARKS (EL PASO): Thére_ is 5150"
13 appareﬁﬁly, in some pracéices, rafher Ehaﬁ béiﬁg a
14 fa&oréd cdnééablé, it's fhé shériff's dépériﬁéhé
15 iﬁ lieu of ﬁhe coﬁsﬁable. aﬁd a loé of,ihe peoplé
16 ' ha#é béén dding Ehis fdrﬁally by jusﬁ éiﬁply éoiﬂg
17 to the judge at the time of the filing and getting
18 an drdér which fhéy félé liké was unnécéssary
19 order éhaf ﬁhé clerk was ordered fo -- 1 didﬁ'é
20 seé anyfhing wron§ wiﬁh thé rulé. I jusf don't
21 file these lawsuits.
22 ‘ '~ CHAIRMAN SOULES: Well, of course, Ray
23 Hardy makés sémé of his 6wn law 6vér Ehéré. And I
24 don't mihd ﬁhaﬁ being oﬁ the record. Ahd if he's
25 madé law héré Ehaﬁ's oﬁsttuctiné ihé fldw of
l 512-474-5427 SUPREME COURT REPORTERS
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cases, éhen wé nééd td addréss ihéﬁ.

MR. BECX: Luke, I've only heard two
probléms Ehaﬁ havé béén raiéed. Oné is thé Qhe
thaf Harry has meﬁiiohed, aﬁd the secoﬁd oﬁe is
thé délay from ihé timé ydu filé ihé lawsuit unﬁil
the time it's processed, citation is issued and
déliveréd back td whdmévér is gdiné Eo sérvé ﬁhe
citaﬁioh of petiéion.

My cdncé:n ié ﬁhaé éhis lanéuagé doesn't
really correct either of those problems. Because
the same problém éhaE'Harry mentioned is not going
to be cured because thef cah say. "Well, waié~é
ﬁinuﬁé. Wé havé séni iE Eo fhé shériff éhd hé is
oﬁe of person's tha&'s respoﬁsible for service.“
And if ddésn'é ménéidn addréss éhé déléy quésﬁioﬁ
aﬁ all. If delaf is a problem, we 6ugh$ to pué
'ptopérly“ sdméwhéré in hété. It's ﬁdé iﬁ hére
now.

MR. SPARKS (EL PASO): Let me speak Eo
that, bécausé if ydu 166k aﬁ Rulé 103 =-- aﬁd
perhaps we ought to 1look aé these in a series.

Thé améndménf iﬁ 103 had -~ and that's ﬁhé néxﬁ
page. "Anyone who is of the age of 18 or more and
compéﬁént to Eésﬁify and is ndt a paréy fd ihe

suit is allowed to serve civil process.”
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So this would perhit, 6f cdursé; a plainﬁiff
Eo file a lawsuit, staﬁding there gettihg a
ciéaiion, and having sdmébody td do ihe sérvicé.
So ﬁhaf addresses the --

CHAIRMAN SOULES: I fhink ﬁhaﬁ's gding
to be more coﬁtroversial, that sécond part. Ai
léasé it has béén in prévidus ﬁéééingé. Buf if we
chaﬁge this to read -- Ehe suggesﬁioﬁ iﬁ Rule 99
Ed éay - ﬁaké ié.an acéiéé insfééd of péésivé a
séhience. "The clerk shall prompﬁly deliver such
ciﬁaﬁion fo ﬁhé plainiiff és :éqﬁésiéd' or
"somebody else as requested by the plaihéiff.'a
Ddés that géf ﬁd bofh whaé ydu, David, and yéu,
Harry, are sayiﬁg?

' MR. TINDALL: That's fine. AS loﬁg as
ﬁhé liéigani baé céhérdl 6f whéré ﬁhé ciﬁégidﬁ
goes.

CHAIRMAN SOULES: All right. How maﬁy
favor ﬁhé rulé as ndw staiéd? |

PROFESSOR EDGAR: Wéll, 1 1iké the way
you phraséd ié, insﬁéad of éhé way ié's phraséd
hére. |

CHAIRMAN SOULES: "The clerk shall
prdﬁpélf délivér.'

PROFESSOR EDGAR: Yes.

512-474-5427 SUPREME COURT REPORTERS
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CHAIRMAN SOULES: Okay. ThdSé iﬁ
favor of iﬁ as rewriﬁteﬁ ihere by me, hold your
hand up. Opposéd? Okay., Ehaﬁ is récomﬁéndéd,
uﬁaﬁimously.

PROFESSOR EDGAR: All righf. Now,
répéaﬁ fhaé. wduld you?

CHAIRMAN SOQOULES: Yes, sir. I'll go
dvér iﬁ agaiﬁ. I'm just gdihé éd réad éhé
uﬁdérscored péti sf 1&. Iﬁserﬁ from Ehe
bééinhiné, 'Thé clérk shéll prdﬁpﬁly délivér' ahd
éhéﬁ small "s".

Well, 1eé's see, Judge, I'm ﬁot readiﬁg Ehe
firsf,_I'm jusé réédiné Ehé uﬁdérscdréd, which is
ﬁhe chaﬁge.

JUSTICE WALLACE: "The clerk shall
prdﬁpély délivér sﬁch ciéaéiéﬁ.'

CHAIRMAN SOULES: Yes, sir.

PROFESSOR EDGAR: "As ;équééﬁéd“ -

CHAIRMAN SOULES: Aﬁd fheﬁ strike == f
siruck sdﬁéthiné I can'ﬁ évén réad Eh:duéh ié

anymore. Strike "shall be delivered,” and leave

" the rest of it.

PROFESSOR EDGAR: "The clerk shall
deliver® --

CHAIRMAN SOULES: "Promptly deliver

512-474-5427 SUPREME COURT REPORTERS
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such ciéaﬁioﬁs.'

PROFESSOR EDGAR: "As requesﬁed by thé
plainﬁiff.'

CHAIRMAN SOULES: I would just take
out "shall be delivéréd;" Héré‘s the way I have
it, "The clerk shall prompﬁly deliver such
citations Ed éhé plaintiff or fhé pléihfiff's
aéﬁorﬁey or those persoﬁs respoﬁsible for service
as set fdréh in ﬁhésé rulés as shall bé réquéstéd
by ﬁbé plaiﬁﬁiff or éhe plaihtiff's aﬁtorheys.“

PROFESSOR EDGAR: Why don't you pui
“"as requesied'?

MR. MCCONNICO: As may be requeséé&.

PROFESSQOR EDGAR: "As ﬁay bé
requesﬁed' rather ﬁhaﬁ *shall be."

CHATIRMAN SOULES: "Shall bé requésééd'
shduld be all deleéed aﬁd ﬁhe word 'direcﬁed'
insérﬁéd, bécause you'ré Ealkihg ébdué ﬁhé
plaiﬁéiff directiﬁg ﬁhe deliver?, aﬁd you use
réquésé fdr issuancé of sérvicé iﬁ ﬁhé prévious
line. So add "directed by the plaihﬁiff or the
plaintiff's aﬁﬁdrnéy.‘ I'11 rérééd ié.

"The clerk shall prompﬁlf deliver such
citations ﬁd thé plaintiff dr ﬁhé plaihfiff's

attorney or those persons responsible for service

512-474-5427 SUPREME COURT REPORTERS
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as set forth in thésé rules as di;écﬁéd by ﬁhe
plaihtiff or the‘plaihtiff's attorhey.’

PROFESSOR EDGAR: Yes.

MR. BECK: Why do you heed thaf middle
phrasé? .Why can'ﬁ you 5uét say 'Thé clérk shall
promptly deliver such citaéioﬁs as direcfed by thé
plainfiff 6: Ehe plainfiff's aiﬁdrnéy”?

CHAIRMAN SOULES: Well, it limifs the
pédplé fhét ﬁhé ciiaéidn can bé éivéh ﬁd, aﬁd
maybe ﬁhat should be limiéed to peoplé thaﬁ are
énﬁiéléd éo havé sdmé cohﬁrél.

MR, NIX: Doesn't the ﬁexﬁ rule pick
Ehaﬁ up ., Ehouéh? ﬁ

MR. SPARKS (EL PASO): Yes, it does.

MR. TINDALL: Well, I see a lot in
ihis éhaé is verf good, éhohgh, becéuﬁé fou caﬁ
get there and tell the clerk, "I want to take it
oué to éhe coﬁstable right ﬁow." Otherwise, if
you havé fo éd éhrouéh thé machinaéidns gding io
ﬁhé Ceﬁtral coﬁsﬁable's office, aﬁd they have goﬁ
to put it on Ehé coﬁpuﬁér, and if wduld bé on ﬁhe
van ruh the hext morning.

CHAiRMAN SOULES: I'm only béing a
dévil's advocaté with David. I probably am goiﬁg

to want that clerk to deliver that to my

; B W (N G D BN D = e 1!5 G O A aE D S T an e
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paralééal.

MR. TINDALL: - Sure.

CHAIRMAN SQULES: Aﬁd noé mé 6: my
clieﬁt.

MR. BECK: ﬁy poiﬁﬁ is ihaﬁ you oughﬁ
to havé éhé righﬁ to Eéll thé clérk how you waﬁt
it delivéred.

.CHAIRMAN SOULES: Thaé's David's
poiﬁﬁ. I'ﬁ oﬁly fryihg fd réspdhd ﬁaybé why iﬁ's
éhis way. How maﬁj feel Ehaﬁ wé oughi fo jusﬁ
havé ﬁnbridléd discréﬁidn wiéh Ehé lawyér Eo
direct the clerk who it is delivered to? Show by
hands. \

MR, TINDALL: Absolutely.

CHAIRMAN SOULES: Those dppdséd?
Bécause éhé 6519 risk I seé is é limié#éioﬁs suiﬁ
filed to forestall limitations and put the file

- aﬁd you've gof ﬁo forfhwifb to trj to get
sérvicé id fdrésiéll liﬁiﬁaéidhs és wéll.

PROFESSOR EDGAR: Thaf's a risk éhe

plaintiff runs when he selects that method.

CHAIRMAN SOULES: When he selects that
method, then he runs that risk.
PROFESSOR EDGAR: That's a risk he
runs.
512-474-5427 SUPREME COURT REPORTERS
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I 1 CHAIRMAN SOULES: Can you see any
K 2 oéhér problem wiéh jusé aﬁybody geﬁﬁihg it?
I , PROPESSOR EDGAR: No. Leave it to the
l | 4 plaiﬁtiff's discreiion wiﬁh what he wanis to do
5 with it. |
l 6 CHAIRMAN SOULE: 6kay. Well, we'll do
I 7 that, too.
8 | MR. SPARKS (EL PASO): Do we end it
l 9 afﬁér éhé wdrds 'pléinéiff'é éiﬁdrhéy”?
l 10 , CHAIRMAN SOULES; Well, 'prompt;ly
| 11 deliver such citations.® Okay.
I 12 PROFESSOR EDGAR: "As direcﬁed by the
m 13 plaint;.iff." “
' 14 CHAIRMAN SOULES: Yes. We're goihg fo
i | 15 strike all of the second underscored line, all of
' 16 ﬁhé third underscored liﬂé.éﬁd "rules” on the
17 fdurfﬁ, énd éhén réad, 'Thé clérk shéll prdﬁpﬁly
l 18 deliver such ciééﬁioﬁs.'
' 19 JUSTICE WALLACE: "To Ehdsé pétsdns.“
v20 CHAIRMAN SOULES: "To such persohs.“
l 21 , MR. ADAMS: Lét's jusé say 'aé
' 22 directed by the plaiﬁtiff.'
23 PROFESSOR EDGAR: "To such pérsoﬁs as
! 24 directed by the plaintiff or the plaintiff's
lx 25 afédrﬁey.‘ |
N\
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MR. BEARD: Luké. wé say ovér ahd_ovér
aéaiﬁ. ‘plaiﬁéiff or plaihﬁiff's attorney." Why
ddn'é wé havé sdiéthiné Ehaﬁ 'plainéiff' ﬁéahs
'plaiﬁiiff's aﬁtorﬁefs' in appropriate cases, so
we don't just keep adding those words.

MR. TINDALL: Ié should be ﬁhe
'parﬁy's aﬁﬁorﬁéf.'

MR. BEARD: 1 meaﬁ, wheﬁ you refer fo

a party, it can mean his attorney, so we don't

" have to just add all those words. Party includes

its attorney.

CHAIRMAN SOULES: Well, I guess we'll
jusé say "by éhé plainﬁiff,' bécéuéé'his aééﬁfacaﬁ
speak for him if we'ré goihg Eo do ﬁhaf.

MR. TINDALL: Make it party, if it
doésﬁ'é désﬁrof ihé grémmﬁr Luke." You‘ve géf
pééiéidnérs in faﬁily léw caséé, ydu'vé goé
cohfemﬁors jou've goﬁ all ﬁhe kiﬂds of creaﬁures
ﬁhat Qéé cifaéidhs issuéd.

MR. BECK: Luke, 1is Ehis ihéehded to
includé cdunéérclaiﬁs?

CHAIRMAN SOULES: Well, you doﬁ't have
to dd fhat anyﬁdré. Thaﬁ's ndw cléarly pérmiﬁééd
by ceriified mail.

Let's go back up then in the first sentence

W - - - N S .. IZEi I - - - S S S ..
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if wé'ré going io chahgé thé wdrd'abduﬁ
peiitioﬁers, respoﬁdeﬁts. plaihtiffs, defehdahts
énd so foréh.

'Wheﬁ a petitioﬁ is filed with the clerk he
shall préhpfly issué Sﬁch ciéitaﬁionsf' Why don't
wé say Fdefendaﬁt or defeﬁdaﬁt's as such citaﬁioﬁs
as shall bé réquéstéd by any pariy 6: hié
aﬁﬁorﬁey.'

Aﬁd wve cah saf 'parﬁ?.' Strike~;€tdrﬁey, if
you wish, fd réspdnd ﬁd Péi's cdncérns. Sd 1E
wodld be 'wheﬁ a peiiﬁioﬁ is filed wiéh ihe
clérk.“

PROFESSOR EDGAR: JusE say "The clérk
shall prémpély.”

CHAIRMAN SOULES: As shall be
réquésééd by any paréy. Thé clérk éhéil prdﬁpély
deliver such cifaiioﬁs.

MR. TINDALL: Té thé parﬁy réqﬁésiéd.

CHA;RMAN SOULES: To aﬁy persoﬁs
désignaféd.

PROFESSOR EDGAR: Yes.

CHAIRMAN SOULES: "By fhé plainéiff 6:
the plaihéiff's aﬁtorﬁéy.'

PROFESSOR EDGAR: I ddn'é know why you

have to do it. I don't know why you need to have
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ﬁo have "or his aﬁﬁdrney,' éithérldhé.

CHAIRMAN SOULES: A party caﬁ make a
réquésé thrdugh his agénﬁ. ahd I éuéss ﬁhaﬁ's whai
we're sayiﬁg.

How maﬁy feel like.we oughé éo leave iﬁ "or
his aﬁiornéy' and how many wani it éo sﬁay out?
How mahy wéhﬁ Eo leave it in? How many wahi to
ﬁaké it 6u£? Wéil. wé'll léavé iﬁ ih.

MR. MCCONNICO: Luke, why doﬁ'& you
réad ié as ﬁriﬁﬁén ddwﬁ? |

CHAIRMAN SOULES: I waﬁf ﬁo be suré
I've got it now and I'm going to add one other
thiﬁg. *

Okay. I'm jdsﬁ wrifihg here oﬁ ﬁhé case
whéré mosﬁ of us éré ndé accuséoméd éo séndihg ﬁhe
desighaﬁioﬁ fhrough. This is goiﬁé éo reéuire a
néw piécé df papér unléss wé puﬁ é fail-séfé iﬁ
iﬁ. Aﬁd every éime we're goiﬁg to have Eo iell
ﬁhé clérk what Eo dd bécéusé ﬁhéy hévé édé ihéir
usual course of proceediﬁgs. So I jusé added, "Ih
thé absénce of such désignation, ihé clérk shall
delivery such ciéafiohs accordiﬁg to the clerk's
6rdinary cdursé of procéédiﬁgs.'

There's ﬁo magic iﬁ the laﬁguage. buE I'm

trying to get to a default position where the

¢ Il!fv-ll Gl R D D e & I!!; G e & II. - Ili Ill‘!SII s
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clérk failing fd géﬁ a désignaéion cab do
somethiﬁg with fhe citatioﬁ. So ié would iead, if
wé put ﬁhaﬁ in, -- and ydu-all bé thinking abouﬁ
how éo séy ihis --

- MR. BEARD: If ihe plaiﬁéiff's
aﬁédrnéy ddésn'élask thé clérk ﬁd dd éhythihé,
éhéy normally woﬂ't do aﬁyﬁhiﬁg aﬁyway.

MR. TINDALL: Only ﬁail back éo Ehe
aétorﬁey.

CHAIRMAN SOULES: Well, fhef do iﬁ Saﬁ
Antonio; they send it to the sheriff and it works
good. So, 'Wheﬁ.a peiiiioh is filed wiéh{ihe
clérk éhé clérk, shall proﬁpﬁly iésué such
ciéétioﬁs as shall be requeséed by aﬁy péréy or
its aééornéy. Thé clérk shéll prdmpély délivéry
such qiéaﬁiohs Eo aﬁy persoﬁ desigﬁaﬁed --"

PROFESSOR EDGAR: Pérsdﬁs.

CHAIRMAN SOULES: -—'Td aﬁy persoﬁ,'
plurél?

PROFESSOR EDGAR: Well, wé're éalkiﬁg
abdut plural ciﬁaéions, sd you would havé plural
persohs.

CHAIRMAN SOULES: Persons, right.
'Pérsdns désignaféd by Ehé réquéséiné party 6: his

attorney, or in the absence of such designation

"
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thé clérk'shall délivér such citaﬁidhs accordiﬁg
éo ﬁhe clerk's ordiﬁary course of proceediﬁgs."

PROFESSOR EDGAR: Wouldﬁ'f éhaﬁ bé a
separaﬁe seﬁteﬁce raﬁher thah or?

. CHAIRMAN SOULES: Thaé's finé. Aﬁy
furéher comﬁehﬁ oﬁ tﬁis?

MR. BECK: I réally ddh'é éhink we
heed "or Ehe plaiﬁéiff's aﬁiorﬁey“ iﬁ fhére. We
ouéhé id bé céhsiéééné. In ihé firsf séhféncé wé
cui ié ouﬁ aﬁd referred éb the 'parfy.'

CHAIRMAN SOULES: Wéll, I'1l1l puf ié
back iﬁ.

j -
MR. BECK: Why doﬁ'i we jusé put "such
paréy' in ﬁhé sécohd sénféncé iﬁsiéad 6f séfing
"by the plaiﬂﬁiff or Ehe éééorﬁey,' aﬁd you caﬁ
alwayé rulé - |

CHAIRMAN SOULES: Okaf. I'm goiﬁg Eo

take one more show of hands. Judge Woods feels

~like we need it there, and I can understand that,

but David Béck fééls ié surplusés, énd I can
uﬁderséaﬁd thaﬁ. Thaf's ﬁhe issue.

All in favdr of léaviné '6: his aéﬁorﬁey'
fhere raise your haﬁds. Three. Those who oppose
léaving "or his atédrnéy' fhéré raisé ydur hands.

There are now six. We will delete it then, and we

"
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can voté again on ié in a litilé bit if you wané
to.

PROFESSOR EDGAR: 'IA ﬁhe abseﬁce of
désiénaiidn Ehé clérk -

o CHAIRMAN SOULES: "Shall deliver such
cifaéidns accdrding Eo thé clérk'é ordiﬁary cdurse
of proceediﬂgs.”

JUSTICE WALLACE: Oﬁ ﬁhat very firsﬁ
sentence.

CHAIRMAN SOULES: All righf. Let's éo
ovér if égaih.

JUSTICE WALLACE: It Shoﬁld be 'whéﬁ a
petition is filed the clerk shall® -- It's got to
-bé filed wiﬁh ﬁhe clerk; you caﬁ'i file iﬁ wifh
any clérk.

CHAIRMAN SOULES: 'File@ wiéh fhe
clérkf

JUSTICE WALLACE: Okay. 'Whéﬁ a
pééiﬁidﬁ is filéd fhé clérk shéll prdﬁpély issﬁe
such ciﬁatioﬁs."

MR. MCCONNICO: Oh, I see.

PROFESSOR EDGAR: I was woﬁderiﬁg,
réally, aﬁd I was lodking in ﬁhé rulé précéding
it. There really isﬁ'i aﬁy place iﬁ the rule that

says where you file.

-

(I GIE G (I R GO O =& = Gl G & N e e e

It

T IR 3 4
f .

512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES



10
11
‘12
13
14
15
16
17
18
19
‘20
21
22
23
24

25

78

JUSTICE WALLACE: Tha#'s thé only
place jou caﬁ.

PROFESSOR EDGAR: I agree with that.

CHAIRMAN SOULES: You céﬁ filé wifh
ihé judgé, some fhiﬁés. The judge has auﬁhorify
Eo filé anyﬁhing his clérk céh filé.

MR. MCCONNICO: Not a peﬁifioﬁ.

CHAIRMAN SOULES: Not a péfiéidn? He
caﬁ't filé a peﬁiﬁioﬁ with ﬁhe Judgé?

PROFESSOR EDGAR: No.

JUSTICE WALLACE: No. The judge had
nd jurisdicﬁiéﬁ uhéil --

PROFESSOR EDGAR: Thaé's righﬁ.

MR. TINDALL: Whilé wé'ré dﬁ fhis
rulé, I have er liéﬁle seﬁfeﬁce I'd like fo add
at the end of what we said there. Let me read it
out loud: "A paxty ma§ requesE more ﬁhaﬁ oﬁe
cifaﬁion to bé issuéd fdr sérvicé 5n ény pariy
ehéiéled fo service."

If ydu'vé'run inéd ér?ihé - ﬁhé déféndaﬁt
maf be iﬁ Baytowﬁ; the defendaﬁt may be ih Katy,
and thé clérk wdn'ﬁ givé you ﬁoré Ehan one.

CHAIRMAN SOULES: 1Is thaﬁ right? Ray
Hardy won'ﬁ dé thai?

MR. TINDALL: That's right. The first

Y i IR GER (NN GR N B am &e I!!; G G &N W D AR M e e
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one has éot Eo éxpiré to gét it back, and if
fou're tryiﬁg to geé --

JUDGE THOMAS: Why don'i you-all jusi
élécé a ﬁew diséricf clerk?

CHAIRMAN SOULES: I thihk ﬁhaﬁ fhe
first seﬁieﬁce covers ﬁhaﬁ, Harry. It says he is
ﬁd issué all éhé ciﬁaﬁions you réquésﬁ, issué
"all." We'll puﬁ "all® 15 there theﬁ.

MR. TINDALL: I was jusé édiﬁg ﬁo
éxpressiy say you caﬁ get more ihaﬁ oﬁe ciiatioﬁ
éo issué for sérvicé 6n any péréy éﬁfiéléd
service.

PROFESSOR EDGAR: Well, I doA't kﬁsw
why you havé ﬁhai righﬁ anyhdw.

MR. TINDALL: Well, fou would éhihk
ydu would, Hadléy.

PROFESSOR EDGAR: I fhiﬁk iou do. I
fhink ydu'vé jusé gdﬁ a clérk éhéi ydu'ré afréid
io ﬁake do whaé he's regquired to do.

MR. TINDALL: Hé says, “wéll, givé me
back the first citaﬁioﬁ before I issue aﬁ alias
citation.”

PROFESSOR EDGAR: Maﬁdamds him. Go io
thé districﬁ cdurt and ﬁandaﬁus him.

MR. SPARKS (EL PASO): Before we lose
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512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

80
évérybody 6n éhis éxciting Edpic,‘in Ehé néxﬁ
series of Ehiﬁgs of éhese Rule 103°'s, wha£ we
alréady passéd 6n Rulé 103 is, as éhé Judéé has
iﬁdicaﬁed, we made it maﬁdatoty upoh reques£ for
clerk'éd issué citafidn by ﬁail.

Now, could there possibly be -- which was a
gdod changé. Cduld théré possibly bé éhy cdnflicﬁ
wiﬁh 99 as we're doiﬁg it where the clerk could
say undér éhis rulé fhaﬁ ﬁhéy don'ﬁ hévé ﬁd issue
6he citaﬁioﬁ b§ mail as required by Rule 1032

CHAIRMAN SOQULES: I éhink hé's éo
délivér fo a persoﬁ desigﬁafed which cah iﬁclude
the defendant.

MR. SPARKS (EL PASO): Okay.

CHAIRMAN SOULES: And léé'é ﬁaké éhat
cleér. Théﬁ is our iﬁﬁéﬁﬁioﬁ, théi»oﬁé of ihe
paréiéé hé caﬁ bé réquiréd éd délivér iﬁ Eo by
service is éhe‘defehdaﬁﬁ himself, uhder the
ﬁahdaédry réquiréﬁént éhéi Ehé clérk sérvé b?
cerﬁified mail.

Is that a unanimous view that that's the way

"
N
vy (D D G & G D B e = 1!; l S B & & e lll‘!'ll [

Ehis shduld bé cdnsfruéd? And if so, hdld your
haﬁd up?
MR. TINDALL: Sure.
CHAIRMAN SOQULES: All riéhﬁ. That is
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‘a unanimous view of record at this point. 1Is that

"a unanimous view that -- and of Harry, you can

éhdw this éd Ray Hardy -- ihai thé firsﬁ séniénce
entitles a parfy to as m;ﬁy citations as that
party wanés Ed pay fdr againsﬁ any giveh
defendaﬁt. Is thaﬁ the view? If so hold.your
hands up. Thaf's ﬁﬁaniﬁdus énd éhat ihcludés
Jusiice Wallace.

MR. TINDALL: Your fi:s£ voée iﬁ éwo
défs.

JUSTICE WALLACE: Thaf wés a&
auédmaéic réfléx.

CHAIRMAN SOULES: All righﬁ. Theﬁ
Rulé 99 is apprdvéd unéhiﬁdusly ﬁﬁléss I héér a
disseﬁé as we have wriééeﬁ wriéﬁéﬁ ii dowﬁ. Okéy,
Rulé 193.

MR. SPARKS (EL PASO): Lei me save us
sdﬁé éiﬁé on Rulé 103. I'wanﬁéd éd réﬁihd fdu,
we've élreadj péssed 103, which makes ié maﬁdaiory
on thé clérk Ed issué Ehé ciﬁafidns by ﬁail if you
request iﬁ.

Now, the ﬁexf several 103's rahge -

CHAIRMAN SOULES: Now, fhéf's ndﬁ in
this book though, is it?

MR. SPARKS (EL PASO): No.
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CHAIRMAN SOULES: Okéy. That's been
éékéA ouf.

MR. SPARKS (EL PASO): Wé passed ii iﬁ
Ndvéﬁbér of 1985, aﬁd I‘havé ié fér féﬁ, wﬁich
rehiﬁds me, Luke, we ﬁeéd to commuﬁicate, just the
two of us, to get the wording right on what we are
passiéé.

CHAIRMAN SOULES: Okay. Thaﬁ's fiﬁe.

MR. SPARKS (EL PASO): Bﬁé‘léﬁ ﬁé éé
ovér éhe Rulé 103's becadse I thiﬂk we could spéﬁd
the rest of the day on it. I don't think it's
théf i@pértéﬁf other thaﬁ for the commiitee to‘
éivé ﬁs dirécﬁiéh 6ﬁ réwriéiﬂé 103, if ﬁécéssary.

All of Ehe sﬁggestioﬁs, éﬁd everfbody iﬁ
évér§ pér£ 6f Ehé sééié ié haviﬂé éérvicé .
problems. They all réﬁge from fhe firét 103,
which is Pégé 131, Ehéﬁ siﬁply éé?é éhéi aﬁfdﬁe
ovér 18 caﬁ serve it.

Two, iﬁcredible -- service bf -- it seeﬁs ﬁo
ﬁé incrédiblé, sérvicé bf pléiﬁfiffsldr ﬁhéir
sééff, couﬁsel with these elaborate affidavits aﬁd
réturns and éhaﬁ Efpé 6f ﬁhing, éhaf rﬁn Ehrouéh,
I just selected some, but ruﬁ through page 144.

What I think we ought to do, Luke, is to get

a consensus of the committee as to what service we
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think 103 ought to do and Ehén od: committee will
redrafﬁ oﬁe, raéher ﬁhaﬁ go fhrough, iﬁdividuallf,
éach 6f thesé. IE goés all ﬁhé way frdﬁ 'énybody
over 18" éo fhe way we havé it ﬂow, 'motioﬁ ahd
ordér on anybddy' td *a parﬁy who can céréify fhe
affidaviﬁs which coﬁﬁrols liéigatioﬁ service with
Ehe plainﬁiff's lawyér if thé plainéiff has a
lawyer.'

So you could be glad io read all of Ehese
Ehinés, but that's whéé it is. The most libé:al
oﬁe is &he firsf oﬁe, aﬁd Eheﬁ fhere aie differeﬁi
ways éd ééﬁackiné 1£.

wé'ré geﬁtihg commuﬁicatioﬁ from judges who
don't liké 60 bé inéérrupééd éo sign én 6rdér oﬁ
service éhéﬁ is routihe. We're getting
cdﬁmﬁqicafions from clérks, a lof 6f léwyérs éhaﬁ
saj fhét clerks woﬁ't do aﬁffhihg. We're geétiﬁg
a lot of communication with criticizing the
shériffs, or like fou've goE a favoriée coﬁsﬁable
in Harris Cdunﬁy.

Theré's jusf a loi of problems, so we do ﬁeed
td addréss thé probléms. Buﬁ} now, whééhér wé
waﬁﬁ it wide opeﬁ like the first oﬁe has, or ah
affidavit on Ehé sérvicé liké thé last oné has, is

what this committee should determine.
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MR. BEARD: Luke, ﬁhi; cdmmitféé has
wrésfled wiﬁh Ehis problem for mahy fears. I
récall Judgé deérﬁ uséd fo préposé viablé
(phoﬁeﬁic) aﬁfthiﬁg thag would approach "sewer
sérvicé,' hé calléd it, 1iké ihey havé in Néw.
York, ih which the processor of serviée ﬁhrows iﬁ
ih thé nearésﬁ séwér and céréifiés fhaé hé sérvéd
it aﬁd they gef to be called judges. Aﬁd I thiﬁk
wé duéhé id bé céréful ébddé chénéing 6&: préséhﬁ
rule iﬁ fhaé respecﬁ.

MR. TINDALL: I éhink 44 6: 47 siates
éllow pzivéée process service. Aﬁd I éhiﬁk Ehai
if wé'ré Sérious abéuf tryiné id prévidé spéédy
aﬁd efficieﬁé jusﬁice, ﬁofhiﬁg is more called for
éhan fo allow disintérésﬁéd pérsons fd sérvé
ciﬁaéioﬁ.

The system is Eofallf broke. The cases are
horriblé. Thé privéﬁé procéss coﬁpéﬁiés havé bééﬁ
ehjoihed iﬁ Déllas by coﬁsfables aﬁd sheriffs who
aré jéalously holding oﬁ id ﬁhis work.

We gét ciéafioﬁs into this staie all the time
for sérvicé as a cdurtésy io lawyers in 6£her
siates oﬁ liﬁiganis in this state who are haviﬁg
td answér 1awsui£s in 6thér sfatés.

The sewer service fear has never been born
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out in thé siaiés éhat havé adopiéd privaﬁé
process. It's ﬁoé borﬁeoué iﬁ the federal
sysfém. It's a méans id givé noéicé ﬁo a
defendaﬁﬁ tha£ he's to bg due'iﬁ court.
We allow a poséman io délivér a ciﬁatioh.
Why 15 the world caﬁ't aﬁ individual who uhder
oaih delivérs it éo a defendant, bé alldwéd fo do
i&? Iﬁ's jﬁsé aﬁacroﬁysm that's long overdue.
CHAIRMAN SOULES: Wéll, 6A fhaf poiAt.
you musf get ﬁhe defehdaﬁt's sigﬁaﬁurg oﬁ a greeﬁ_
card béfdré ihai pdééﬁaﬁ hés échiévéd sérvicé. ‘Iﬁ
has éo be sigﬁed by addressee oﬁly, ﬁoﬁ by age?é.
Thaé's the whdlé prdblém wiﬁh sérvicé from ﬁhé

clerk's office.

MR. TINDALL: Well, that's probably

"the reason that you don't use postal service as a

resulﬁ of fhaf.

CHAIRMAN SOULES: It is. You caﬁ'f
jusﬁ havé 1£ cérﬁifiéd ﬁail wiéh a érééﬁ card
comiﬁg back if somebody sigﬂs as a parﬁy or his
agénﬁ. Ié's gdﬁvﬁd bé signed by ihé addréssée
oﬁly, aﬁd'by theﬁ, they kﬁow what's goiﬁg oﬁ.

| MR. TINDALL: Wéll, I think Ehé systém
is broke, 40 to 60 percent, depending on whether

you count taxes in this state, are family law
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casés. And chasing sérvicé consumés ﬁéns of
ﬁilliohs of dollars of people's fime iﬁ this sfaﬁe
bécausé ydu cén'f géi éffécﬁivé sérvicé.

Ahd, I meaﬁ reform is cryiﬁg ouf iﬁ this
aréa. I éhihk iﬁ's a couraééous prdposal héré io
aliow people to serve Ehese papgrs. They're noﬁ
éhrown infd séwérs in 6£hér sﬁaiés. And it
cerﬁaiﬁly worked for a ﬁumber of fears ﬁow oﬁ
subpoénas, and I ddn'ﬁ ihink wé havé héd é problém
of people gefﬁiﬁg picked up oﬁ aﬁééchmeﬁfs because
6f séwér subpdénas.

Aﬁd I realize ﬁhe subpoeﬁa is ﬂot a lawsuit
but I think fhaf féar is réally ﬁisplacéd |

particularly, if you require to return citation to

be under oath by the person who served it severe

peﬁal#ies if if were falsely doﬁe.
MR. SPARKS (EL PASO):\ Léﬁ mé suppdrt

Harry for a mihufe. You ﬁoﬁice on page 137, ohe
of Ehésé prdposélé.is juéﬁ dd i£ by first class
ﬁail. Aﬁd ihere was aﬂ act iﬁﬁroduced iﬁ the
légisﬁlaéuré lasi Eiﬁé fdr Ehaﬁ, ahd éhe
legislature, iﬁ their wisdom, hay well pass
somééhing liké ﬁhis.

So I thiﬁk we should we should act because

nobody relies upon -- or very few people rely upon
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thé shériff's dépatémént and majd: citiés jusf
caﬁ'ﬁ do it, I meaﬁ, this questioﬁ of how mahy
monﬁhs ydu may bé takiné.

The coﬁcepﬁs are oﬁ‘proféssipﬁal process
sérvés, which wé all usé, do you dd iﬁ by moéidﬁ
in order? Do you do did it by allowiﬁg -- as we
aﬁﬁempted td do, 6: wé'vé ddné in Rulé 99 éhaé'wé
jusﬁ looked ai..if we adopt a chaﬁge iﬁ Rule 103
and 106. Do we do it as a matter of riéhﬁ jusﬁ'by
direcﬁiﬁg éhe clerk to deliver it io ABC Process
Sét&iné Inc.? Or dd wé havé a ﬁdﬁion and ordér
for it? Or do we igﬁore it?

But I ﬁhink wé'vé éoﬁ ﬁo libérélizé if. I
éhiﬁk Ehe chahge we've made oﬁ keepiﬁg service by
mail af ﬁhé clérk's 6fficé isiéood, alfhouéh we
séill have ﬁhé righi to do ii iﬁ oﬁher.ways. Aﬁd
Ehéré aré édﬁé sugééstidns héré éhaé 1awyérs can
do ﬁhai. Iﬁ may be that thaf's ﬁhe best way to do
iﬁ. Wé'vé éot io do s&ﬁééhing, I viéw or fhe
legislature is goiﬁg ﬁo put ih aﬁ act that is
worse.

MR. NIX: I agree, Sam. I agree with
Harry compléﬁély. Wé néed £o do soﬁéthing.
MR, MCCONNICO: Luke, I agree. I

think we need to liberalize it. But I remember

<
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sevéral years agd whén I was a briéfing aiédrﬁéy
aﬁd éhis came up ﬁo this commitiee, there was a
lot of évidéncé ﬁhaé a£ ﬁhai point in ﬁime
préseﬁéed to the commitﬁee -—

 MR. SPIVEY: Can you talk louder, I
caﬁ't hear you? )

MR. MCCONNICQ: -- but £hére wére
abusés in oﬁhét séaéés énd Ehé 6£hér ééafés héve
ﬂoé have had perfecﬁ syséem. Aﬁd wheﬁ‘ﬁhis céme
up éo éhis cdﬁﬁiéééé - 6h, it's bééh éighé. nihe
yeérs égo -- fhé abdses aﬁd siudies éhaé were doﬁe
in the other states showed how their default
judgmeﬁts had iﬂcreased, how ihey had had more
fighés ovér défaul£ judéﬁénfs.

Aﬁd I'm ﬁoé usiﬁg théé as éﬂ excuse ﬁoé £o
libéralizé whéré wé aré bécéusé I éhiﬁk wé dd nééd
ﬁo liberalizé. I'm jﬁsﬁ sayiﬁg we ﬁeed to learﬁ'
frém Ehéir ﬁistakés and réalizé éhaé ihis has a
loé of cohsequeﬁces ahd maybe put some
réséricfions upoﬁ our systém, I ﬁhihk, which are
some of those proposals that will preveﬁi some of
thé probléms Ehét havé occurréd in 6thér siatés.

CHAIRMAN SOULES: Well, that, of
cdursé, is -- what wé'te gééﬁiné td héré - wé'll

look at 106b(2). This is all we're being asked to

Y G BN G O B BN O B 1'; Bl G &G O & B B B

512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO . CHAVELA V. BATES



5
L y
y R GEE GEE BN G B O &G = I:" G U G &N G =SS A O

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

89
do, and ihaﬁ is, éliminafé éhé judgé frdh
process. wé're ﬁoé being asked éo expaﬁd ahyihing
othér ﬁban éliminaté éhé judgé froﬁ prdcéss.

Néw, we do have due process problems. Wheﬁ
doés a parfy have ndﬁicé, as é matfér of law, ihat
hé's beeh sued? Wheﬁ does a party hot have
noéicé, as a ﬁatiér df law, ﬁhaﬁ hé's bééﬁ suéd, I
éuess, is really Ehe waj Eo siaﬁe ii.

And théé's bééh ﬁhé problém ihaﬁ's flowed
back aﬁd forih across ﬁhis Eablé is, how are we
suté Ehaé wé. in 6ur Té#as pracéicé, havé rulés
Ehaﬁ achieve éhis due process. If ﬁhey doﬁ'i, thé
rulés aré vdid. Sd fhéré's nd nééd fd ha&é th;t.

I, fraﬁkly, thihk Ehe first class proposal is
jus£ uncéns&ituéiohal, bécausé the firs# glaég
ﬁail,'ﬁoo oféeﬂ, doesﬁ't ever gef whéré ié's
supposéd ﬁé ééﬁ. And you'ré falkihg abduﬁ ﬁaking
a default judgmeﬁﬁ agaihsﬁ a paréy of lawsui£
baséd 6h a léﬁéér. And yéu'ré Qdiné Eé have
somebody hold that that is just uﬁcoﬂstiﬁutioﬁal
as a rulé.

Now, here, Ehough. in 106b(2) =-- I doﬁ't kﬁow
whéﬁhér éhat wduld be susﬁainéd on appéal; that's
another story, but somebody will.

PROFESSOR EDGAR: Did you go by 103
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whilé I wés dui of Ehé rddh?

CHAIRMAN SOULES: Well, we're falkiﬁg
abduf 103, buﬁ I'ﬁ br;ngiﬁg up -- 106b(2) séys
ﬁhai, ”Oﬁ a moﬁioﬁ by aﬁy paréies supporﬁéd by
affidaviés, é judgé cén drdér ihat any way thaﬁ
échieves dué process” is a waf of service. IE's
unlimited.

MR, TINDALL: Well, éhaﬁ's £oo
réééricéivé. iﬁpdéiﬁévdn liﬁiéénés,'ﬁiddlé cléés
families, aﬁd wealihf liﬁigaﬁﬁs. therwise they
haQé Ed gd ddwn ihéré énd iaké ﬁhé judéé'é éimé éo
geﬁ someohe other thaﬁ a sheriff or cohséable §o
sérvé papérs.

MR. LOW: Well, yoﬁ goé Eo prepare
yduz papéré. And how ﬁuch ldngér dééé ié ﬁaké Eo
prépérg ﬁhaf? You have gof fo prepére Qour
lawsuiﬁ anywéy.‘,Addiné andéhér péraéraph aﬁd
askihg Ehe judge, that doesﬁ't Eake fhéi much
tinme.

CHAIRMAN SOULES: Wéll. thé middlé
ground ﬁhaé haé ééﬁtéh é ldé of our éﬁféﬁﬁidn énd
has ﬁever beeﬁ resolved but is still acﬁivé, is
soﬁé récogniéion of proféssiohal procéés sérvérs
who might eveﬁ be given aﬁ oath by somebody, some

official, who would have a sworn duty to carry out

512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES




‘1Ii} G Ul R = . Ill< IIIISI-I s

10
11
12
13
14
15
16
17
18
19
Zb
21
22
23
24

25

91
some kind of 6fficé, and I assumé_thét fhat Eakés
legislafive acﬁioﬁ ﬁow.

Process sérvérs have béén agitéﬁing in the
legislature to get statutory recogﬁitioﬁ. I doh'£
know whéré ihaé sfands. Doés anybody? Harry?

MR. TINDALL: Iﬁ '83 it passed
ovérwhélmingly in ﬁhé lééislaiuré ahd was véidéd
by Ehe goverhor. 15'85 it ﬁever saw the lighi of
Ehé cdmﬁiiiéé. So 1E's déad fdr yéars éé ihié
poiﬁt.

MR. MORRIS: Oﬁe of my
éx-invéstigaédrs is réal écﬁivé in fhaf p:océés
servers group. Aﬁd he says iha; ﬁhe poliéical~
cloud of the sheriffs and all those people have
jusﬁ got éhaﬁ oﬁ the bottom; it's hot goiﬁg Eo
come back up. In fact, he called and allotted on
ihis committee. I ﬁeed to make éhaﬁ disclosure.

MR. SPIVEY: Wéll, hdw aré yéu éding
to vofe?

MR. MORRIS: I'm goiﬁg to waii aﬁd see
whéﬁ's proposéd.

MR. BEARD: If the legislature makés
it a félony io falsély cériify ciﬁaﬁion, you might
accept someﬁhiﬁg like that. Buﬁ I just do ﬁoé

trust, particularly, what collection people might
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do with respéci.ﬁd céréifyiné sérvicé.
JUDGE THOMAS: If I remember ihe
Dallas casé cdrrécély, ﬁhé injuncéioﬁ séid, nuﬁbér
one, that first we had to give it to the sheriff
or consﬁéblé. If éhéy couldn'é sérvé if 6r
refused ﬁo serve iﬁ, theﬁ we could appoiﬁt afﬁer
ﬁdéidh énd so fdréh, which hés créaféd a réal
problem, obwviously, ih the fémilf courés, which is
oné 6f éhé aréés whéré ihis is drasﬁicly ﬁéédéd.
Thirtf perceﬁé. for iﬁséaﬁce, of my coﬁfempﬁ
ddckéﬁ éhis Qéék aléné had éd bé réséf for lack of
service. So, I guess my oﬁly plea would be if you
want Eo put résﬁricéions, can ydﬁ havé, in family
law céses. geﬁ ihe judges oué of 16 because aﬁd
lét Ehéﬁ dd if wifh'prdcéss sérvérs bécaﬁsé Wé
ﬁeed ;t in emérgeﬁcf sifuéﬁioﬁs. |
CHAIﬁMAN SOULES: Thaé éoes to a
différeﬁé problem. Judgé Thomas has ideﬁfifiéd a
different problem and this is in one 106b the
prihciple paragraph. Aﬁd maybe this could be
deleted. Maybe the last half of that could be
deleted.
Why should a requesﬁ for subsﬁituﬁe servicé
bé dépéndéd upén firsﬁ éﬁaﬁiné tha£ sérvicé has

been attempted in the regular way? Why can't you

"
5
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just go in, cdncludé Ehat ydu can't gét iﬁ ﬁhé
rééular way aﬁd ﬁalk éo your judge about if and
géﬁ -- of coursé, I kndw Harry doésn't want ﬁo ask
ﬁhe judge for aﬁythiﬁg oé this, aﬁd I'm Aot tryiﬁé
to --

MR. TINDALL: No, we've already
changéd éhaé, Luké.

CHAIRMAN SOULES: Whaf?

MR. TINDALL: Wé'vé chéﬁééd that.

CHAIRMAN SOULES: Chaﬁged whaé?

MR. TINDALL: Not having to show that
sérvice is impracticél.

CHAIRMAN SOULES: When? Is that a
par£ of whéé we goé dowﬁ?

MR. TINDALL: Séﬁ brduéhé ghéé up iﬁ
our Noyembér mééfiﬁé. |

CHAIRMAN SOULES: Was éhaé pésééd?

MR. SPARKS (EL PASO): Whaé‘s that?

CHAIRMAN SOULES: Théi wé prédicaée
subsiéuﬁe service oﬁ showiﬁg ﬁhét there's beeh ah
éétémpﬁ aﬁ rééular sérvicé. Havé wé éliﬁihéﬁéd
fhat predicate?

MR. SPARKS (EL PASO): No. B-2, 1is
that what wé‘ré Ealking abduﬁ?

CHAIRMAN SOULES: It would be the
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sécdnd half of B whéré it says, "and étaéiﬁg
spécifically £he facés showiﬁg that service has
béén afﬁémpiéd 6n éifhér A-1 6: A-2."

MR. SPARKS (EL PASO): Né. We did
apprdvé Ehé 106 in Nové&bér, bdf Ehaf doésn'ﬁ.do
ii. Thaﬁ's ohe of the ﬁhihgs thaﬁ are kiﬁd of in
héré. For éxaﬁplé, if ydu 1odk 6n Pééé 133 -- ydu
know, they start with 103 and then kind of end up
in 106, and ﬁhis géés iﬁéd fhé privééé ptécéss
server.

103, ihough, was iéﬁeﬁded - éﬁd I doﬁ't khow
if ii accoﬁplishés if. Bu£ simp1§ aé Buddy was
sayiﬁé iﬁ éhe pefiﬁioﬁ, just ask. You doﬁ'ﬁ havé
Eo hévé an éffidavif; ydﬁ ddn'é havé éd havé é
motioﬁ aﬁd thaé ﬁype of thiﬁg, bué ask éhe service
bé by John Dbé 6: ABC Cdﬁpaﬁy 6: whaéé?ér. ;hd you
cah jusé geﬁ aﬁ order. There's ﬁo hecessiiy for
Ehé préréquisité. - And ﬁhaﬁ is, I ihihk, whaﬁ
you'ré éalkiﬁg abouﬁ.

Righﬁ ﬁow, I see iﬁ all the time, the lawyers
jusﬁ sién an affidavit ﬁhat ﬁhéy can'ﬁ ééé
service, you kﬁow, really wheﬁ they hever eveh
triéd just sd fhéy can geﬁ sérvicé dué, which is a
bad system.

CHAIRMAN SOULES: Well, you've got to
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show thaﬁ ydu'vé ériéd and ﬁhé shériffs éhd
coﬁsﬁable ﬁried io serve.

MR. SPARKS (EL PASO): I ﬁndérsfénd.

I jus£ geé the lawsuits all the time.

CHAIRMAN -SOULES: Of course, all that
géés is moﬁioﬁ to quash, I guess, éﬁd 21 exéra
days éd ahswér if, bécéusé ydu'vé bééﬁ sérvéd.

Bﬁi whaé if we jusi delete fhaf prerequisiié
and pérmiﬁ ié Eé §6 dirécély éd ﬁhé jﬁdéé fréﬁ fhe

outset for subsitute service? I realize that

.doesn't solve all of Harry's problems or Judge

Thomas'. Bué,it elimiﬁaﬁes a firs£ shbﬁ §hrough
éhé shétiff énd Ehé cdnsﬁablé and ydu cah, ai‘
léasﬁ, have Ehé judge determiﬁe whaf service is
warraniéd Ehai will bé réasdnably éffécéivé £0'
éive thé defeﬁdaﬁﬁs ﬁoﬁice of éhe suié;

MR. TINDALL: Thé judgéé aré géihg éo
be deceived with orders over there. It's goiﬁg to
bé calléd subséiﬁuééd sérvicé.

CHAIRMAN SOULES: Jump over thaﬁ
prdbléﬁ. Ndw, wé say wé‘ré gdiﬁé ﬁd auﬁhdrizé, as
ﬁhey say here, privaie process serviﬁg compaﬁies.
I'll form ﬁhat. I'l1l havé my paralégals. wé'll
set up a litéle privéte process serviﬁg compaﬁy.

And everybody will have a private process serving

¢ - ll{ilrll - - - S . vfll I‘l’ - s . ll— - . lll1iirl -
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~company. And it will be a D/B/A. 1It's cheaper to

filé aﬁ assumed ﬁame cerﬁificate thah 1£ is to geﬁ
a cdrporatidn uniéss ydu wanﬁ id ﬁhat havé ihat.
Aﬁd here you go.

Now éhen, you've jusﬁ authorized everybody to
sérvé. Ndw, that may 6: méy not bé whaé wé waﬁt
to do, bué Ehaﬁ's esseﬁtially what you do.

MR. BECK: Luké, I thiﬁk wé're
coﬁfusing ﬁhé issue whéﬁ wve siéri ﬁalkiﬁg abouﬁ
106b and 103 Edééﬁhér.

103 deals wiéh ﬁhe ﬁoﬁioﬁ of wheﬁher we waﬁf.
ﬁd spéwn é group of prdféésionél prdcéss sérvérs.
Aﬁd from Ehé commeﬁﬁs thaﬁ have beeﬁ made bf égis-
grdup ié sééﬁs té ﬁé thaé Ehé grdup. héré is in
favor of spawﬁiﬁg a group of professioﬁal process
sérvérs. | |

However, éhere‘s a coﬁcerﬁ abouﬁ poéeﬁﬁial
abusés. Bécgusé Ehéré aré nd sténdérds, éiéhér
set b§ statuée or otherwise, there is ho'
cértificaéion fér ﬁhese peoplé. _Théy dén't évéﬁ
have to aftesﬁ uﬁder oath that they'?e served
anybodf.

Aﬁd it seems to me that if we're goihg to
pass 103, which I would bé in favor 6f, ﬁhat

somehow we've got to look at, say, 107 and maybe

‘S SNl B GE R & B = 1Ii; G N U 0D U B B e .
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, 1 try td build somé téeﬁh in Ehéré.

l 2 V Oﬁe fhihg we caﬁ require, afhfhe ver§ leasﬁ,
l 3 is tha& ﬁhésé peoplé, whén Ehéy sérvé sdﬁébddy,

4 éhey atﬁest that they've dohe iﬁ uﬁder oath, so
l 5 éhaf if ﬁhéy fhrdw sdhéfhiné ih ﬁhé sewér. théré's
l 6 some remedy we can have agaiﬁsf them.

7 MR. TINDALL: I agrée.
l 8 ' CHAIRMAN SOULES: Okay. I don't
l 9 bélié?é Ehaf wé céh aﬁﬁhérizé privaéé procéss

10 servers wifhouﬁ éuﬁhorized members of éhe geﬁéral
l 11 public. Bécadsé I dd ndi ihink éhaﬁ wé cén cr;ééé
' 12 officers of ﬁhe couri; I éhiﬁk they are creaéed by
P 13 séat_:ut;.»e..

14 MR. BECK: Bui ﬁhaﬁ would be ﬁhe
| 15 effect though.

| 16 ‘ . CHAIRMAN SOULES: So we're just

l 17 talking about wide open, anybody can serve over
l 18 éhé ége of 18 éhaé caﬁ ﬁesﬁif}.

19 MR. TINDALL: Wé can ééy ahydné 6vér
' 20 18 whd is qualifiéd és a ﬁoéar? public, aﬁd éhéﬁ
l 21 would narréw Ehé clasé 6f fdlks, éhd éhéh §6 wiéh
. ' 22 David's suggestioh of puiﬁing iﬁléhe pehalties

23 thaﬁ fhé ciﬁaiion bé téiurnéd undér 6é£h.
lﬁj 24 MR. BEARD: I doh't think Ehat noiary
I 25 public is narrdwing ddwn Ed anyéhiné.
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MR. TINDALL: Wéll, I'ﬁ just sayiné --

MR. ADAMS: Well, éhe'federal sysfem
works ahd it ddésn'é hévé fd bé ddné by é hdféry
public. The Couré appoiﬁés a persoﬁ ﬁo serve aﬁd
thaf's ié. Iﬂddn'f kndw why ﬁhaé sysiéﬁ wouldn'ﬁ
work oﬁ a sfatewide system ﬁhe same way.

MR. NIX: Iﬁ wduld.

MR. ADAMS: I doﬁ'é kﬁow whf wé have
Eo dvér-cdﬁplicé?é thé ﬁhihg.

MR. BEARD: If éhé courﬁ 6rders ié I
doh'ﬁ ha§é any.probléﬁ. I jﬁsi Ehiﬁk éhé cduré
ﬁeéds Eo -- uﬁder ﬁhe federél sysfem - why doﬁ'£
we just go in there and mail it to them, and ff

they answer you assess the cost. But the federal

. system allows service any way the state allows it,

éoo, because whaﬁever we do here is goiﬁg ﬁo kick
oQér éhd wdrk in éhé 6£hér cdurﬁs.

MR. TINDALL: We've all beeﬁ 06 a
casé, I éuéss, aféér é nuﬁbér 6f yéérs in which
éhére's eveﬁ a dispuﬁe wheéher ﬁhe sheriff or
constable did their job right, the defendant in
claimiﬂg he hever goi those papers.

MR. NIX: That'é a prdbléi wé havé in
Easé Téxas all Ehe fime, Harry. If we're goiﬁg to

require people to swear to an oath and they start

512-474-5427
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réquiring députy shériffs and cdnstablés ih East
Téxas - bedéuse believé me, if ydu're goiﬁg ﬁo
1é£ soﬁé of éhdsé cdnsﬁablés sérvé ﬁhésé papérs,
you ﬁighf as well lef ahybody,

MR. TINDALL: I havé no résérvééioﬁ
abouE requiriﬁg ﬁhe service beiﬁg uﬁder oaih. I
Ehink éhéﬁ's sénsiblé.

MR. LOW: Aﬁjbody wodld be aﬁ
improvémént dvér soﬁé 6f ﬁhdsé cdnstables.

CHAIRMAN SOULES: All right. Let's
géé évérybddy's vdﬁé 6n fhis. This is édiﬁé ﬁo
Eake some rewriéihg, Sam. Aﬁd we've goﬁ a
Séptémbér ﬁééiiné aﬁd wé can addréss ﬁhé dhangés
iﬁ ciéaéioh iﬁ September. We have got Eoo much
wriéing ﬁo do héré. Buﬁ yéu go ahéad, Séﬁ;

MR. SPARKS (EL PASO): Let'me.ask you

to get a consensus vote on this because on Rule

103, if you ﬁurh ﬁo Page 133, ﬁhere are éwo éhiﬁgs
ﬁhaé. réélly, mdst évérybédy cdﬁﬁunicaééd wiéh mé
favored.

oﬁe is similar Eo Ehat proposed, excepﬁ to

make a change like, instead of somebody personally

-~ a person specially appointed, to put it by

order where you don't have to have a motion, you

don't ha#e to have an affidavit, but you do have a
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l 100
) 1 courﬁ ordér that X" sérvéd. ThaE's goihg oh
I 2 righi ﬁow ahd iﬁ‘goes oh iﬂ federél systems.
' 3 Spécially appdintéd, ii ddésn'ﬁ ﬁaké any éénsé.
: 4 bdﬁ somebody appoiﬁ&ed by couré order fo do iﬁ,
l 5 and ﬁhaf'Wéy ydu cén ééf if ih.
l 6 Secohdlj, aﬁd~£ha£ gives‘some coﬁtrol to the
7 judge who, oﬁhér ﬁhan the shériff‘s dépatéméné.
l 8 would do iﬁ.
l 9 PROFEgSOR EDGAR: Sam, ohé quesﬁion iﬁ
l lb ﬁhaﬁ régard. Aré ydu asking whéfhér 6: ndé éhé
11 persoﬁ desigﬁaﬁed should =-- fhaé a siﬁgle ordét
' 12 éntéréd by a parficular judgé would aﬁéhorizé éhat
iii 13 persoﬁ iﬁ ahy coﬁrf, or wheéher or hot yoﬁ would
14 only bé in éhaf cdurt, and ﬁhén whééhér or not i£
' 15 would have Eo be oh motioh each time ﬁhaﬁ person
l 16 was Ed sérvé.
17 ' MR. SPARKS (EL PASO): Ié's a moéio&
I 18 éhai's filéd as é fdruﬁ hdéion in 6ur paré 6f
l 19 couhiry. Of course, Ehey would have éhe aéﬁachéd
20 affidaviﬁ, bué if's réally ndé cdrrécﬁ. [Aﬁd ié's
l 21 éh order £ha£ this particular case is li@ited éo a
l 22 casé.
23 PROFESSOR EDGAR: Why should it; be?
Iﬁa 24 Ndw, ydu':é ésking fér guidancé. Buﬁ iﬁ sééﬁs ﬁo
' 25 mé fhai if a courf is goiﬁg to authorize "X" to
512-474-5427 SUPREME COURT REPORTERS
l ELIZABETH TELLO CHAVELA V, BATES
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sérvé prdcéss in this parﬁicular casé, why éhaﬁ
persoh should ﬁoé be éuﬁhorized fé serve ih all
casés in ﬁhaé court.

MR. LOW: Ih other words, éﬁ
apprdvéd lisi.

PROFESSOR EDGAR: AA approved list.
Something like that. It seems to me that's far
ﬁore efficieﬁﬁ if ﬁhai's coﬁseﬁsus of Ehe
coﬁmiéfée.

CHAIRMAN SOULES: Iﬁ federal courf fou
don't take a default after 10:00 a.m. on the
Moﬁdéy hext followiﬁg ﬁhe expiratioﬁ of 20 days.
You 6nly ééé a default on motion. In Téxés you
éeé a defaulé judgmeﬁé. Aﬁd ﬁhéé's alwéys beeﬁ a
véry kéysidné cdncérn 6f éhis cdhﬁiéééé.

We have a sﬁroﬁg defaulé judgmeﬁﬁ‘pracéice.
And éhé cdnséquéhcés 6f éhéé, aféér cérééin éiﬁé
periods ruﬁ, are four righﬁs ére deéermiﬁed,
éssénéialli.

Aﬁd ﬁhaf's why éhe service of ciéaéioﬁ has --
we'vé always bééh - képﬁ a préﬁty tiéhé réién 6h
iﬁ. But are we going to opeﬁ it up to ahybody
ovér éhé ééé 6f 18 who is cdﬁpéténé ié téséify ﬁo
serve wiﬁhout a court order?

If the judge 1is going to assign a blanket

512-474-5427 ' SUPREME COURT REPORTERS
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ordér appoinﬁing peoplé who can sérvé, hé's géing
Eo have several parélegals; aﬁd eéerf law firm
éhaé's goi sévéral péralégals éré gdihg éd bé iﬁ
ah order somewheré, aﬁd ﬁhaﬁ doesh't seem to me ﬁo
bé ﬁuch hélp.

MR. BEARD: Could we let Harris Cbuhﬁy‘
judgéé hévé a panél, ﬁhé Déllas Cdunéy jﬁdéés,
domesﬁic relatiohs coﬁrﬁ, have cerﬁaiﬁ people ﬁhaé
théy ﬁaké a panél_ﬁo do ﬁhé sérvicé,and iﬁ bé
théir duéf Eo keep coﬁérol of éhém as éhef review
thenm. |

CHAIRMAN SOULES: Théé seis up a class
of péoplé. wiﬁhdué éﬁétuidty auéhdriéy, wﬁé habé
ihe righﬁ éo make moﬁey out of Ehe judiciél
prdcéss. And I ddn'ﬁ knéw whéré Ehé cdurﬁs gét
the power to create officers of the court and to
créééé'éhaé class of pééplé;

MR. BECK: Noﬁ oﬁly Ehaé, bué if
créééés a ldﬁ ﬁoré wdrk fdr fhé judééé éhd Ehéir
sécreﬁéries éhd a loé of oéher people.

CHAIRMAN SOULES: All riéht. Léﬁ's
jusﬁ geé a.coﬁseﬁsus éo fiﬁd out wheéher we go
fdrward wiéh ﬁhis. I'4d 1iké io séé é cdnsénsus 66
éwo ihiﬁgs.

First of all, at minimum, do we eliminate

512-474-5427 ‘ SUPREME COURT REPORTERS
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shdwing thaﬁ régular sérviqé was f;iéd and failed
before you caﬁ ask éhe Courﬁ for éubséiﬁufe
sérvicé? I réalize wé may bé wanﬁiné id éliminaie
ihét aléogefher. This is 106. How maﬁy feel ﬁhaé
wé should éliminaﬁé ﬁhé'showiﬁé 6f régﬁlar sérvice
before fou caﬁ tr§ ﬁo get subsfituée servicef
Thaé's unéniﬁous. Théré's hé oppdsiéidh éhat I
see. Aﬁy opposiéioh? Théé's uﬁaﬁimous.

Ndw, hdw ﬁany feél ﬁhaﬁ wé shddld open up
service fo aﬁy persoﬁ over £he age of 18 fears‘of
égé and cdﬁpéﬁéné éd éésfify, I éﬁéss, prévidéd
fhat he is regquired to ceriify servicé uAder oaﬁh.

MR. SPARKS (EL PASO): Do yéu'ﬁéan“
without aﬁythiﬁg else?

CHAIRMAN SOULES: Wiﬁhdﬁf ényihiné;
wiéhout aﬁy 6rdér‘whatsoéver. Jusf aﬁybody caﬁ do
it. How ﬁény are 6ppdééd £6 that?

PROFESSOR EDGAR: I doﬁ'ﬁ kﬂow whether
I aﬁ 6: hoﬁ. I'vé édf a quééfidn ébdﬁé ié,
Lﬁéher.

CHAIRMAN SOULES: Okay.

PROFESSOR EDGAR: Whaﬁ aré wé éoiﬁg ﬁo
dé about ﬁhe defauli judgmeﬁﬁ rulé ﬁhaﬁ requirés a
shdwiné 6f a éxiénsivé fraud 6: défélcéﬁidn by

court personnel?
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Ndw, ﬁhat pérson haé ndﬁ béén éppdinﬁéd. Hé
has ﬁo official séﬁciioﬁ. Cerﬁaiﬁl§ we would wahf
ﬁhé défaulfiné pérfy td bé éblé ﬁd succéssfullf
aftack that defaulﬁ judgmehﬁ,,but yet ihis person
doésn'ﬁ fall within ény'of the Court's
gﬁideliﬁes.

So I really have some relucéaﬁce iﬁ ﬁoé
haviné éhaﬁ péréon désignaiéd by éhé Cburé in sdﬁe
way to say ﬁhat pe‘is court persoﬁﬁel or something
like that.

CHAIRMAN SOULES: Wéll, fhé commiﬁteé
has Qoééd, unéniﬁdﬁsly fd déléié ﬁhé réquiréménﬁ
of showiﬁg tegﬁlar service in 106b as a pfedidafé
éo subséiﬁﬁfé sérvicé. Thé céﬁﬁiéﬁeé has votéd 7
to 6 to rejecé Ehe permissioﬁ of persoﬂs, oéher
ihén shériffs ahd conséablés, éo sérvé wiﬁhdué
court order.

MR. SPARKS (EL PASO): Well, Luke, I
don'é knéw if Ehé cdﬁmiiiéé éhihks éhéﬁ wé shdhld
do théé. 106 comes iﬁ if 103 does$'£ work. Aﬁd
106 says if you ﬁaké ﬁhaé éhdwing. ydu cah léave
iﬁ aﬁ ihe house or with someSody uﬁder l16. 1
don't know if wé'd wahé £6 d6 thaﬁ.

CHAIRMAN SOULES: Réad 106b(2).

MR. BRANSON: By the way, I was out of

512-
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roo@ and I wduld vdﬁé in favdr df Ehaﬁ, if yéu
waﬁi ﬁo lei Ehe chair vote.

CHAIRMAN SOULES: Chéir voﬁés fo say
réjéct iﬁ for all ﬁhé reésoﬁs thaﬁ we've falked

about. Now, the court cén consider the fact that

we're 8 to 7.

MR. MORRIS: Well, Luke, it seéms éo
ﬁé liké, aﬁd I ﬁay bé naivé and abusivé és Stéve
McConnico meﬁﬁiohgd. that I'm not aware of, but it
sééﬁs fd ﬁé liké if I'ﬁ wahfing éd éérvé sdﬁédﬂé.
whoever I pick, iﬁ esséﬁce -- I'ﬁ éﬁ éitorﬁe} aﬁd
I'm an officér of éhé cdurﬁ. éﬁd if I ééé iﬁvolvéd
iﬁ some scammy deal, I'1l1 lose my liceﬁse;

Iﬁ éééﬁs éd-hé liké, wé oughﬁ io, rafhér éhaﬁ
1mpediﬁg - aﬁd Ehere are ofieﬁ fimes wheﬁ I'm
érying Eo find sdﬁébddy whd'is ﬁrying éd avoid méo
aﬁd I Aeéd very bédly Eo gef'service oﬁ them. I
don'é havé éiﬁé éo Micky Mousé arduﬁd rﬁnﬁihg and
geﬁﬁiﬁg orders 1if I've goﬁ fhe persoﬁ ideﬁéified
and located.

Now, I'm aﬂ officer of éhe courﬁ. Aﬁd if I
sélécf somédné Ehaﬁ paréicipaﬁés ih ihréwing iﬁ iﬁ
Ehé séwer, theﬁ I ought to be oﬁ fhe liﬁe.

MR. LOW: But you don't know that,

ELIZABETH TELLO CHAVELA V. BATES
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. 1 PROFESSOR EDGAR: Wéll, you ﬁay ﬁoé
J 2 know ié.
3 MR. MORRIS: But ié seems ﬁo mé like
4 Ehaé's my job; Hadléy, is fd sélécf sdmédné whé is

5 réspoﬁsible and compeﬁeﬁé to get service.
CHAIRMAN SOULES: 1Is ihéré ény oiher
7 coﬁméﬁé oﬁ this, because 1if I didﬁ“f follow ihe

8 propér tulés 6f drdér in éékiné ﬁhai vdéé. I wanf
9 éo compleée iﬁ.

10 | MR. TINDALL: I'm not sure what we
11 vdééd 66.

12 JUDGE THOMAS: I want to know what we

G I I I BN O & = =
(=)}

ELIZABETH TELLO CHAVELA V. BATES

* 13 voﬁéd on.

14 CHAIRMAN SOULES: All righf. The voéé
| 15 was, first of all, unanimous to, at least, delete
I | 16 éhé showiﬁé of éﬁﬁempﬁs of regulér service before

17 you c&ﬁ ééé subéiéﬁéé sérvicé ﬁﬁdér B-1 or B-2 of
' 18 Rule 106.

' 19 The secoﬁd oﬁe was, are we goiﬁg Eo recommeﬁd
‘ - 20 fo Ehé courﬁ éhaﬁ aﬁy pérsoﬁ dvér éhé ééé 6f 18,

l 21 compeéeﬁﬁ to tesfify, is permitted éo serve

l 22 procéss in Téxas 6n éhé condiiion fhaé he be

23 required éo reéurﬁ ﬁhéé ciﬁaﬁioﬁ uﬁder oath?
lf& 24 Now, thaf's what's on éablé, thai lasf part,
l 25 aﬁd we'll discuss iﬁ aﬁd theﬁ we'll voée.
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MR. BRANSON: Can wé
a boﬁd?

CHAIRMAN SOULES: No,
that. That's leglslature.

MR. MCMAINS: I don't

with the concept of requiring him

107

require to carry
we can't do

have any problem

to do it under

oath, but I think there's a pragmagic problem in

terms of the fact that most of the citation forms

are printed and on deposit, don't

have a place for

it. It costs a lot of money to replace all of the

paperwork.

CHAIRMAN SOULES: We'd have to do that

on a blank anyway because the signature line sﬁys

"sheriff or constable."

MR. MCMAINS: Well, that may be. But

what I was going to suggest was that you could.

actuaily accomplish more, I would

you said provided that no default

think, if merely

could be taken

without the person who is not an officer

testifying as to the proof of service, you know,

at the default hearing.

MR. TINDALL: That's fine.

MR. MCMAINS: That gives the judge

complete control over the ability

-=- he sees the

person they're sitting there, they're testifying

512-474-5427 SUPREME COURT REPORTERS
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under daﬁh ﬁhaﬁ ﬁhéf sérvéd ii. Thaé's sﬁrong
proof of service as Qou would evef,waﬁé.

MR. SPARKS (EL PASO): Oﬁ your
coﬁséﬁsus, I aﬁ for éhé chaﬁge, bu£ I still thiﬁk
fhaé wé oﬁghé éo havé a éduré 6rdér. And ihaﬁ's
fhé only thiﬁg tha£ keeps me from votiﬁg for ﬁhe
proposal as ydﬁ do.

CHAIRMAN SOULES: Do you ﬁhiﬂk you
should havé ﬁhé céurﬁ drdér?

MR. SfARKS (EL PASO): Yes, 1 fhiﬁk
s0.

CHAIRMAN SOULES: Theﬁ you doﬁ't ﬁeed
a chénéé bécaﬁsé féﬁ cén dd ié undér B-2 Qiéh 5
coﬁrf order. Aﬁjbody caﬁ serve uﬁder aﬁy
circumséancés. . But wé'vé vdﬁéd unéﬁiﬁoﬁsly fd éo
séraight éo Ehaf kiﬁd of service wiﬁhodé haviﬁg ﬁo
§6 Ehrﬁuéh subséifﬁfé sérvicé.

MR. SPARKS (EL PASO): If that
améndménﬁ is ﬁadé. yés. ydu'ré riéhﬁ.

CHAIRMAN SOULES: Wéll, we voﬁed Eo
récdﬁﬁéhd ﬁhaﬁ.

JUDGE THOMAS: Bui B-2 would require a
motion.

CHAIRMAN SOULES: Well, it's ihe ex

parte motion; you don't have service. Because an

512-474-5427 SUPREME COURT REPORTERS
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l 109
.h 1 ordér is a forégoing moﬁidn graﬁﬁéd, and ydu'vé
‘ 2 éoé to seé forfh ihg reasoﬁs why fou waﬁé
l 3 subsﬁiiuté sérvicé, and ﬁhé cdurt finds éhat ﬁhat.
l ‘ 4 service is warraﬁted aﬁd will be reasoﬁablj
5 effécéivé fd givé thé déféndanf ndficé 6f é suif.
l 6 JUDGE THOMAS: Right.
. g MR. BECK: I know I'm probably
: 8 coﬁfuséd abouf wha£ we voﬁed oﬁ, buf whéﬁ boﬁhers
| ) me is that under 103 we are allowing anyone to
l 10 ~ serve process. Whereés uﬁder 106, we require
llr béfdré anyéné caﬁ éérvé prdcéss, fhéy ﬁdsé bé a
l 12 disiﬁieresied adulﬁ. So we have differeﬁi
.‘ 13 standards under 103 than we do under 106b, and is
14 éhaﬁ the iﬁteﬁt oﬁ Ehis commitiee?
' 15 MR. TINDALL: Né, I;h noé suppdrtiﬁg
. | 16 ﬁhaé. Ii should be ﬁhe same.
17 ' MR. BECK: Wé'ré runﬁiné ﬁhé éwo
l 18 éogeﬁher aﬁd I'm cohfﬁsed és Eo whéé we're voﬁiﬁg
l 19 6n. Bécéusé 103 dééls wiéh iniéial sérvicé of
- 20 process. 106Db oﬁlf comes 1ﬁ£o plaf if 103 doesﬁ't
I 21 wdrk.
l 22 MR. SPARKS (SAN ANGELO): After
23 diréci.
l"~ 24 MR. BECK: Correct.
' : 25 MR. TINDALL: It should be "aﬁy
l 512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES
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l 110
- 1 disinterested adult over 18."
.‘ 2 CHAIRMAN SOULES: 1065 doés ﬁof
' 3 réquiré Ehaﬁ éhé éérvicé bé by é disinférésééd
l ' 4 aduli.
5 MR. SPARKS (SAN ANGELO): Well, where
| 6 is the rule? I think it does. |
' 7 CHAIRMAN SOULES: Wéll, reﬁd 106b(2).
8 ' MR. SPARKS (SAN ANGELO): Lhké.
I 9 106b(2) is service aféer you caﬁ't geé direcé
' 10 sérvicé ﬁhéh éhaé is sérvicé whéré ydu léavé ié aﬁ
11 his job or his house or -- ié's iﬁdirécé service
l 12 affér ydu can'i ééé dirécé.
P 13 CHAIRMAN SOULES: It says in Ahy
14 ﬁannér.
l 15 MR. SPARKS (EL PASO): Firsé of all,
i | 16 if we eliminate that 106, we're just eliminating
17 103.
' 18 CHAIRMAN SOULES: Not Oﬁ B-2. B-=1l has
" 19 disinterested adults in it, but not B-2. B-2 is
20 aﬁf waf ﬁhe judée safs will work, period.
' 21 MR. SPARKS (SAN ANGELO): Aféér ydu've
. 22 failéd wiﬁh direci service.
23 CHAIRMAN SOULES: Wé'vé alréady
lﬂ*. 24 voﬁed. We're goiﬁg to ﬁake ﬁhéﬁ oui.
' 25 MR. TINDALL: 178 on subpoenas talks
l 512-474-5427 SUPREME COURT REPORTERS
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aboué any pérson whé is ndé a paréy and ié ﬁoi
less than 18 years of age. Now, that's the same
Ehing as a disinﬁérésﬁéd pérson, isn'ﬁ ié?

- CHAIRMAN SOULES: Sure. Disiﬂterested
adulﬁs.

MR, TINDALL: To me, ﬁhé same laﬁguagé
should be in 103 and 106. For instance, I think
Rus£§ has goﬁ a good poiﬁé £o delay the coﬁcerﬁs
aboué éhé séwér sérvicé. If ydu ﬁéké a défaulé
judémeﬁé usiﬁé ahyoﬁe over 18 ﬁhat's ﬁoﬁ A sheriff
or constable that you require them to come to
courﬁ because éhaé's ﬁot goiﬁg io come up oﬁe iﬁ a
ihdusands ﬁimés and ﬁhat cures thé probléﬁ, but it
gefs the defeﬁdants in court.

| JUDGE THOMAS: Luké, ié sééﬁs éd me
that whatever our tecommendation is, it would have
m;ré wéiéhé if wé céuld ééé é ﬁdré ﬁhaniﬁdué
decisioﬁ. Aﬁd whai I hear ﬁhe stumbliﬁg block Eo
£é is i£ shduld bé doné wiih é cdurﬁ 6rdér. Sd my
suggesiioh or aﬁ aléerﬁétive would be, that iﬁ
whaéévér iﬁ is ﬁhéﬁ ydu'ré ir?inj £6 géé sérvéd,
you pué aﬁd I waﬁﬁ service by thus aﬁd so, aﬁd you
gét an 6rdér in évéry casé.

Ahd I withdraw ihe objecﬁioh about a judge

having to sign an order because, actually, in a
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family law cése whéré this bécdmés imporiéht, ihe
Jddge is goiﬁg to have to sigﬁ a ﬁemporar§
résfraininé 6rdér 6: a writ 6: sdmééhiné élsé S0
ihey caﬁ sié éhere aﬂd sigﬂ new orders. And ﬁhat~
way I ihink wé could prébébly Qéﬁ é uhaniméus
vote. |

CHAIRMAN SOULES: Judgé, let-me see if
I uhdérsééhd ydu.

JUDGE THOMAS: You seé I'd raﬁher see
évéryéhing ﬁhdér 103, sé éhéré's ﬁd qué#éidﬁ. Aﬁd
whéﬁ fou saf Ehére ié fhat aﬁjoﬁe caﬁ do it as
long és yoﬁ hévé é cddrtldtdér. Yéu ddﬁ'i :équire
éhe moﬁioﬁ, yod doﬁ'é do all of éhaf oihe?.

JUSTICE WALLACE: Does énybddy on the
commiéféé précéice out 16 fhe rﬁrél éreas where
you haQé édi ﬁﬁlﬁi-cdﬁhéy diséricés? Hdw wduld
that affect éeéﬁiﬁg the cerE order from the judge
whéré éhé judéé ﬁighﬁ bé ﬁhréé counéiéé é&ay ahd
comes io your couﬁiy once every ﬁwo moéﬁhs.

JUDGE WOOD: Judgé, ﬁy ndiidn abddé
éhai is fou, bésically, do hot have the problem.

MR. LOW: In ﬁhosé aréas you don't.

JUDGE WOOD: You doﬁ't have the
pfobléﬁ. Thé facﬁ is, wé don'é évén hévé éhe

problem in Corpus Christi that I know of.
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I would havé a féndéncy, as a mémbér on fhis
commiéiee, to defer éo the judgmeﬁﬁ of these
pédplé in Harris and Dallas éhd éhoéé counéiés,
because iﬁ's somethiﬁg, reallf, thaé we, dowﬁ iﬁ
our parf of the cdﬁnﬁry) havé,nd prébléﬁ with,
aﬁd, éherefore,'are ﬁot too coﬁfideﬂé, perhéps, éo
pass on.

CHAIRMAN SOULES: Judgé Thomés, why
ddés ndi ﬁhé ﬁéré_délééiéﬁ 6f éhé prédicéié 65 éhé
aééempféd regﬁlar service geé us Eo where you'gé
prdpdéiné? Thaﬁ is, bécéﬁsé éhé judéé cén éiéh aﬁ
order. Of course, Ehere has Eo be a mofioﬁ aﬁd ah
éffidaviﬁ.

JUDGE THOMAS: th would you iﬁéreasé
Ehé pépérwork 65 éhé lawyérs? I ﬁééﬁ, wé'ré éding
fd graﬁﬁ éhem, Luke. Aﬁd parﬁicularlf; wheﬁ we'ré
Erying fd ééﬁ a kid and wévhavé é paréﬁfal
kidﬁappiﬁg or we're tryiﬁg ﬁo keep somebody from
ripping 6ff Ehé baﬁk accéﬁhﬁ.

We'ré éalkiﬁg about ﬁﬁe ordiﬁérf divorce
casé, Ehé 6rdinar§ divdr;é cééé involvihg ndi a
lo£ of mohey, buﬁ you do have restraiﬁiﬁg orders.
Why incréasé fhé 1é§al féés? Sd désignafé iﬁ, ydu
éeﬁ your couri order, aﬁd everybody goes oﬁ.

PROFESSOR EDGAR: Looking at Rule 104,

512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO , CHAVELA V. BATES
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I'm ﬁrying Eo ﬁhink thrdugh 6n that a liféle
further. If the Courﬁ. under RuleA104, can
désignaﬁé én édulf in éhé counéy in Ehé évéﬁé
fhere is ﬁo officér qualified ﬁo serve és a persoﬁ
auﬁhorizéd ﬁo sérvé, Ehéh why cddldn'ﬁ ﬁhé Couri,
by éhe same tokeﬁ, desigﬁaﬁe aﬁy privaﬁe persoh in
ﬁhé counﬁy id sérvé wiéhout a réquiréﬁént fhat
ﬁhere first be ﬁo oﬁe otherwise quélified.

CHAIRMAN SOULES: Wéll Ehéy céﬁ 16
individual cases under 106b(2).

PROFESSOR EDGAR: Yéé, bﬁé I'ﬁ just
falkiﬁé abouf géﬁeréllf. I'm talkiﬂg éboué uﬁdér
Rule 103.

I meaﬁ, if uﬁdér Rﬁle 104, we have a
paréially pdpﬁléééd cdunéy; aﬁd éhé shériff aﬁd a
coﬁsfable, for some reasoﬁ, are disqualifiéd, éhe
law ndw alldws ﬁhé Cdﬁré éo éppéiﬁé éome
disiﬁﬁéresféd adﬁlé to serve iﬁ place of éhe
consﬁablé 6: shériff. Now, ihéi'é éuéhérizéd.

Now, if Ehaé's éuéhorized Eheﬁ whf éaﬁ'é éhe
Courﬁ jusﬁ éd éhéad and appdint a privaéé pérson
iﬁ ﬁhe absghce of disquélificatioﬁ?

CHAIRMAN SOULES: Anybédy hévé a
réspoﬁse to théf?

MR. TINDALL: I think it's a great

512-474-5427 SUPREME COURT REPORTERS
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idea.

MR. LOW: I éhoughé ﬁhaﬁ's whaé we
kind of we're doing.

PROFESSOR EDGAR: Yés. bﬁf we're
ééééiﬁé hun§ ﬁp, éhduéh; 6n whéfhér 6: ﬁdi ﬁhe
Courﬁ coﬁld really appoiﬁf a disiﬁéereséed persoﬁ
as an "officér of ﬁhé court." I Ehiﬁk héybé hé
can.

MR. LOW: Well, he makes ﬁhe wiﬁﬁess
bécoﬁé én 6£ficér 6f Ehé courf whén hé's swdrﬁ
in --

PROFESSOR EDGAR: Well, Ehaﬁ was
sdﬁéﬁhing Luke was concerned about a whilé égol

CHAIRMAN SOULES: ngl, I thiﬁk éhaﬁ
whénévér ihé Céﬁrﬁ hés nd wéy éd ééé sérvicé, éhe
Couré caﬁ §e£ service somehow aﬁd ﬁhéi's whét 104
déés.:

PROFESSOR EDGAR: I uﬁdersfaﬁd éhaé.
But if the Court has that power, though, to
désigﬁaﬁe officers of the courﬁ beééﬁse of
disqualificéiidn. why céﬁ'é ﬁhé Cdﬁrﬁ désiénaée
somebod} iﬁ éhe abseﬁce'of disquélificétioﬁ?

:CHAIRMAN SOULES: I think if's a
broader issué; I doﬁ'ﬁ ihiﬁk you have éhe

compelling need to the court, and I'm not sure the

ELIZABETH TELLO CHAVELA V. BATES
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Cdﬁrﬁ hés gdé Ehaé pdwér.

| MR.‘LOW: I believe ﬁﬁe Couré caﬁ maké
énybody hé wénis éd éﬁ officér.

MR. BRANSON: - Hadlef, why doﬁ't ydu
formulate that in the form of a motion and let's
see if we --

PROFESSOR EDGAR: This is Sam's
committee and he's asking us for guidance. And
I'm jhsé érjiﬁg ép figure ouﬁ some broéd
priﬁcipléé héré éhéf wé ﬁiéhélﬁsé éd ﬁaybe
consolidate and coordinate éhesé rules to carry
inéé éffécé whaﬁ wé waﬁé.

MR. SPARKS (EL PASO): I think we've
gdﬁién 6n éhis péini all Shé éuidéncé éhéﬁ wé'ré
éoihg ﬁo geé. Aﬁd ﬁhat is, oﬁé, if we elimiﬁafé
in 106 thé nécéésiﬁy 6f showiné pridr éérvicé,
éhd, éwo, Ehe coﬁseﬁsus as to wheﬁher or ﬁoé_we --
you kné&, if wé do thaﬁ wé'§é ééé éhé cdﬁré drdér
bii aﬁfwa? if we eliﬁiﬁafe also ﬁhe ﬂecessiéy of
an affidavii.

The oﬁly oihet quesiioﬁ is, do you waﬁﬁ £o be
mdré libéral and in 103 alldw any disinéérested
pérsoﬁ over 18 wiéhout a court order to do it? If
wé vofé 6h Ehaé, éhén wé'vé got our cdnsénsus.

CHAIRMAN SOULES: All right. Let me

512-474-5427 SUPREME COURT REPORTERS
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Should the motion to

require substitute service setting out the reasons

for it be verified? How many feel that it should

be verified?

PROFESSOR EDéAR:
be.

CHAIRMAN SOULES:
verify it.

MR. SPIVEY: Are
ﬁaéidnAdr éhé réfﬁzﬁ?

CHAIRMAN SOULES:

substitute.

I think it should

The lawyer can

you talking about the

The motion to get

MR. TINDALL: What are you are

verifying to?

MR. SPARKS (SAN ANGELO): What are you

verifying? You don't even have to show you have

tried now.
CHAIRMAN SOULES:
PROFESSOR EDGAR:

not necessary.

That's right.

That's right. 1It's

MR. TINDALL: I thought it was going

to be even without a motion;

be an order of the court.

MR. SPIVEY: I'd

lawyer's representation than

it was just going to

rather have a

an oath.
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MR. BRANSON: Wéll, ydu can file a
ﬁoéipﬁ séyiﬁé 5I ﬁeéd iﬁ.' éﬁd ﬁhéﬁ ﬁoﬁ swear "I
need it." |

CHAIRMAN SOULES: So the coﬁseﬁsus is
ié nééd noﬁ bé vérifiéd;

MR. TINDALL: No mofioﬂ.

MR. ADAMS: I don'i ﬁhink wé ﬁééd a
ﬁdéio&. Thaé jusf makes paperwork for everfoﬁe
concérnéd. Ydu dﬁn'é do ihai in fédérél cdﬁrﬁ.
You jusﬁ submié aﬁ order ihere Ehaﬁ the clerk
sighs éhaﬁ appéihés édmébddy éhéﬁ ié prdpérly
qualifiéd ﬁo servé.

Bu£ if you wéﬁt a judge to do it, yoﬁ sﬁfll
ddn'ﬁ nééd a ﬁdéidﬁ; you jﬁsé havé aﬁ drdér ﬁhaé
accompahies ﬁhe peﬁiéioﬁ.

CHAIRMAN SOULES: Sé fou would sﬁrike
éll of B dowﬁ io - jusi start odﬁ "The Coﬁré mé§
auéhdrizé éérvicé" -- jﬁéé fhé lasé phrésé.

MR, TINDALL: So how would ié read,
Luké?

CHAIRMAN SOULES: Well, B would jusﬁ
bé, 'Thé gourﬁ ﬁ#y auﬁhérizé éérvicé," 1 aﬁd 2.

MR. SPARKS (SAN ANGELO): Luke, if
suré sééms liké fou havé §6t horé 6pp6r£ﬁﬁiﬁy fdr

abuse in service under 106 where you're just

i R G G & B =N EE B e I‘IF:III R N G &S S & EE &
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léaving ii wifh soﬁebody at ﬁhé housé. Td ﬁé, ydu
have goﬁ ﬁwo sepéraée éhiﬁgs. Oﬁe is, you have
goi diréci sérvicé, whéré a déféndén£ has béeﬁ
handed somefhiﬁg. Aﬁybody over 18 ﬁhat's williﬁg
to ﬁaké an 6a£h says, 'Y;ah, I éavé ié éd hiﬁ.'
Okay, that's oﬁe quésﬁioﬁ, ma?be wiih a default
liké wé'ré ﬁalkiné ébdﬁf and Ruséy's éﬁaééﬁéni.

Buﬁ you've got a separate problem. If
sdﬁébédy céﬁés in'éﬁd ééys, 'I'vé ﬁriéd; wé caﬂ'ﬁ
fiﬁd éhis guf." You undersﬁaﬁd? He's hidiﬂg iﬁ
ﬁhé baihrddﬁ 6: éd@ééhiné. Thén ydﬁ'ré éiviné éo'
aﬁybodf éi the house.

MR. BRANSON: Which baﬁhrddm?

MR. SPARKS (SAN ANGELO): I doﬁ't
kndw, bﬁﬁ ydu'ré juéﬁ léaviné iﬁ éé éhé jdb or ﬁhe
house or somééhi5g. Aﬁd are we ﬁow sa&iﬁg éhéé
ydu ddn'i évén havé ﬁd ﬁry Ed ééf dirécf béfdre
fou caﬁ jus£ leave it éé the house?

CHAIRMAN SOULES: Théi's riéhf.

MR. SPARKS (SAN ANGELO): Okay.

CHAIRMAN SOULES: You gd to éhé judge
aﬁd Ehé jﬁdgé céﬁ sigﬁ aﬁ order auihoriziﬁg screeﬁ
door sérvicé 6: hé can authdrizé any 6£hér ﬁannér
of service, but aﬁ leasﬁ fou've ihe got the judge

. - - - s A
involved. He's authorizing it.

512-474-5427 SUPREME COURT REPORTERS
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PROFESSOR EDGAR: I'm ﬁdé iﬁ favor of
éhaﬁ.

MR, TINDALL: I'm ﬁoé iA févor of
ﬁhaé. Luké, all I'm sayiﬁg is éhai, ydﬁ kndw,
pérsoﬁél servicé is fihe‘by aﬁyoﬁe, buﬁ if fou're
goiné ﬁd léavé it aﬁ ﬁhé écrééh dodr wifh anydné
over 16, ﬁheﬁ I Ehiﬁk ihat's aﬁother issue thaﬁ
ndné of us havé quarréléd abouﬁ.

MR. SPARKS (SAN ANGELO): See, Luke,
éhéﬁ'é whé£ I'ﬁ érying éd say. I'ﬁ for
liberéliziﬂg direcé service, bdt if fou caﬂ't geﬁ
dirécf, I séill waﬁt éhé gﬁy sér?éd. I doﬁ'ﬁ wa&t
ié stuck iﬁ his screeﬁ door.

MR. TINDALL: I'ﬁ noﬁ suggésﬁiné we
liberalize ﬁhe sdbsﬁituﬁed service aﬁ last-kﬁowﬁ
placé 6f éﬁployﬁéﬁé.

| MR. SPARKS (EL PASO): Whaf I'm goiﬁg
to do is, I'm going to draft a new Rule 103. If
you loo0k aé Paée 133, aﬁd ﬁhe oﬁly differeﬁce I'm
changihg frdﬁ Jﬁdéé Mérsh is whén hé ééyé "a
persoﬁ spécially appoiﬁted' to 1ﬁsert Ehe word "by
cdurﬁ ordér” ﬁd sékvé ié. Né affidaviﬁ; you can
haﬁdle it iﬁ your peéiﬁioh if ?ou waﬁﬁ to. Aﬁd
ihaﬁ way. théré's né affidavif, théré's nd ﬁdiidn

and the Court can sign an order appointing a

512-474-5427 SUPREME COURT REPORTERS
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person to sérvé péiiﬁidn. Aﬁd_ﬁhéﬁ if anybddy
comes up wiih ahythiﬂg else, éhey éaﬁ argue abﬁuf
it then.

CHAIRMAN SOULES: Where 1is éhat, Sam?

MR. SPARKS (ﬁL PASO): Ié'é 6ﬁ Pagé
133,

CHAIRMAN SOULES: 133, Rule 103, and
whéf éré ydu gﬁing id pué in? Ydu'ré gdihé éd
déléée the uﬁderscored aﬁd subséiﬁuée someﬁhiﬁg
fdr it?

MR. SPARKS (EL PASO): No. 1If you
look at the underscored, I'm going to say "to a
persoﬁ Specially éppoiﬁied by courf order to s;rve
it.” |

JUDGE THOMAS: And then change 107 and
ﬁaké fhéﬁ rééﬁrn ié ﬁﬁdér §aéh?

| MR. SPARKS (EL PASO): Wéll, ﬁhaf was
my néxf quééﬁidn. Do ydu wéﬁé us Eé prépéré a
réﬁurﬁ uﬁder oaéh iﬂ that eveﬁé?

PROFESSOR EDGAR: Yes.

MR. LOW: Eifher thaﬁ or whaﬁ Rﬁsﬁy
wéé éalkiné abédé.

PROFESSOR EDGAR: Sam, if I mighé ask
a quésﬁidﬁ. By 'é pérséﬁ spéciélly appdinﬁéd," do

you mean to include artificial persons in addition

512-474-5427 SUPREME COURT REPORTERS
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fo nééural pérsdns? Includin§ prdcéss sérviﬁé
cdﬁpaﬁies. is Ehaf four iﬁéeﬁiioh?

MR. SPARKS (EL PASO): Ydu édld he
yésiérdéf ﬁhaé 'pérsdﬁ' meéﬁﬁ 'corporaﬁioﬁ.'
PROFESSOR EDGAR: That's right. But

in other instances, we've used a private party or

process serving company, at least, some of the -

n

e X
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proposed draféers have. Aﬁd I'm woﬁderiﬁg if fou
ﬁéan Ehé Qord 'pé:sdﬁs“ Eé inclﬁdé éhaé class as
well.

MR. SPARKS (EL PASOQO): I éhoughé ié
wduld. /

PROFESSOR EDGAR: Well then, th don't
we say that then?

MR. BEARD: I would bé opposéd éo

that. |

PROFTESSOR EDGAR: Buf éhaﬁ's whét we
mean.

MR. BEARD: We use 'adulﬁ persoﬁ“
héré.

PROFESSOR EDGAR: Well ﬁheﬁ, we doﬁ'é
héan prdcéss sérviﬁé cdﬁpaﬁiéé. Thaé's whéé I'ﬁ
éryiﬁg éo fiﬁd ouﬁ.

MR. SPARKS (EL PASO): I thiﬁk uhléss
yéﬁ changé 'pérsdﬁ' éhéhéh -- 1 wés céﬁvihcéd

512-474-5427 SUPREME COURT REPORTERS
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yésﬁérday wiﬁh you and Ddrsanéo ﬁhaﬁ 'pérsdh"
méaﬁs 'corporafioﬂ.'

PROFESSOR EDGAR: Wéll, I kﬁow. Buf I
fhink whaﬁ ﬁhéf'ré saying héré ndw is Ehéﬁ wé hééd
an adulf’persoh, that is, a human beiﬁg.

MR. SPARKS (EL PASO): Okay. I don't
care; ié's whaéever the commiﬁéée waﬁﬁs to do.

PROFESSOR EDGAR: I'm jusé asking; I'm
jusﬁ waﬁfiﬁg Eo kéow whéﬁ you méaﬁ.

CHAIRMAN SOULES: Disinterested adult
pérsoﬁ?

PROFESSOR EDGAR: All righﬁ,
disihéérésééd édulé pérédﬁ.

MR. TINDALL: Well, éﬁaé's awkward
phrasédlééy. Aﬁy 6§hér pérédn éuihétizéd b§ a
courﬁ order.

MR. LOW: You kﬁow, I éhiﬁk we're
alﬁdsf ih éccérd. Bu£ évérybddy ié éélkihg about
différéﬁé ﬁhiﬁgs a£ differeﬁé'ﬁimes.

CHAIRMAN SOULES: Sam's point on 103
5£ éhé EOp of 133 is geﬁﬁiﬁg Eo -- mafbé we céﬁ

get to a point where we can pass this. "All

constable of any county in which the party to be

served is found or" -- I think that's suppose to
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bé "by any disinﬁérésééd adulf pé;sdn.'
MR. SPARKS (EL PASO): You doﬁ't
réally nééd 'pérsdn.” Ydu nééd “diéinééréstéd_

adult.”

CHAIRMAN soﬁLEs: "Disinterested
adﬁlé.”

MR. TINDALL: "Auéhorized by courﬁ
6rdér.'

CHAIRMAN SOULES: 'Aﬁéhorized by cdurﬁ
drdér." |

MR. TINDALL: Yes. 'Aﬁéhorized bj
cdﬁrﬁ 6rdér.'

CHAIRMAN SOULES: Now, we're goiﬁg-éo
hévé procéés sérvérs frying fd Qéé bléhkéé drdéré.
Is Ehaf whaﬁ we're iﬁﬁeﬁdiﬁé éo faciliéaée?

MR. LOW: I don't think that's --

CHAIRMAN SOULES: Okaf. Théﬁ I fhiﬁk
Qé nééd Spéciélly-éppéiﬁféd léﬁéﬁagé iﬁ fhéré.

PROFESSOR EDGAR: SpeCiallf
auéhdrizéd?

MR. TINDALL: 1If you're auihorized,
you'ré goin§ éd bé by aﬁ 6rdér 6f ﬁhé cdurﬁ.

CHAIRMAN SOULES: Ndw, whaﬁ were fou
éaying ﬁhéré, Harry? By ény adulé éuéhdrizéd by

court order?
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MR. TINDALL: Yés.

CHAIRMAN SOULES: 'AA? disiﬁﬁereséed
adulé éuéhorizéd by c&dré drdér éé ﬁérvé."

PROFESSOR EDGAR: Well, ﬁow, éhé
séhﬁéncé séarﬁs 6d£ in fhé plurél, 'éll Ehe
process," aﬂd ﬁow we're ﬁalkiﬁg abouﬁ "it."

MR. MCCONNICO: Jﬁsﬁ séy 'sérvé
process."

CHAIRMAN SOULES: Iﬁ a paréicular
césé? |

MR, TINDALL: Yes. That kills off the

idea 6f é éééndiﬁé érder.

MR. SPARKS (EL PASO): I mové for ;he
adoption of that.

MR, TINDALL: I seco&d iﬁ.

CHAIRMAN SOULES: "All prdéééé ﬁéy be
sérved b? éhé shériff or aﬁy coﬁsﬁable of aﬁ?
counﬁy in which ﬁhé péréy £64bé sérvéd is féuﬁd 6r
by éﬁy disinterested adult authorized by court
drdér Eo éétvé prdcéss in é pérﬁicﬁlar casé 6r if
by mail --"

MR. SPARKS (EL PASO): We'vé ameﬁded
éhaﬁ élréady, sd jusé étop ihis éméndméﬁf riéhé
fhere.

CHAIRMAN SOULES: What did we amend it

=
ks
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ﬁo, ihdugh?

PROFESSOR EDWARDS: Whaf fou ﬁeéd éo
dd is add Ehé léngﬁagé wé'ré gding fd add éﬁd édd
it to the last part of fhe sentence. Because, you
séé "if by ﬁail, éiﬁhér of ﬁhé coﬁnﬁy" référs back
ﬁo Ehe sheriff or coﬁstable.

So ﬁhé laﬁguééé fd bé iﬁsérééd shéﬁld be
iﬁserﬁed aé fhe-end of the seﬁteﬁce rather thah
Ehé béginnih§ of if.

CHAIRMAN SOULES: Let's go ahead.v We
méy cléah ié up, bﬁf if wé séy '6: if bf ﬁail,
éiéher by ihe sheriff or aﬁf coﬁsiable of the
county --"

'Servicé bf regisﬁéréd or cerﬁified mail aﬁd
ciﬁaﬁion by publicaﬁidﬁ shéll bé ﬁédé by Ehé
clerk.f |

MR. SPARKS (EL PASO): Yes, we've
already made that change.

CHAIRMAN SOULES: Now, doés everybody
hévé ihé fdcus 6f ﬁhis how?

MR. MCCONNICO: Oﬁe questioh. Hadléy.
dd y§u éhiﬁk fhé usé 65 ﬁhé wdrd "adult®
élimiﬁaﬁes the professioﬂal process serviﬁg
céﬁpéhiés?

PROFESSOR EDGAR: No, but I think it

512-474-5427 SUPREME COURT REPORTERS
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éliminééés éhé cdmpany béing dééi§hé£éd. By
"adults,” fou're éalkiﬂg abouﬁ a humaﬁ beiﬁg. Buf
iﬁ wduld ndﬁ éliﬁinaﬁé a péréon whd ié an éﬁployee
of a process serviﬁg compaﬁy.' But it would still
have £6 bé in éach pariicular casé.

CHAIRMAN SOULES: All iﬁ favor of 103
as ndw prépdséa, shdw by haﬁds. Okay. Thdsé
opposed? Thaé's uﬁaﬁimoﬁs. Aﬁd ié's fhe version
that we've worked on at the top of Page 133. And
as I uﬁdersiaﬁd éhe ieﬁor of subsequeﬁﬁ
cdnvérsaﬁions, ydu dd ndﬁ waﬁi éo déléﬁé Ehat
léﬁéuége from 106b éhéf we firs£ talked abouéi
Ydu still wanﬁ ihaé as prédicaié ﬁd 16-yéér 6ld
sérvice or aﬁ? or méhﬁet; is £haf correcé?

I MR. SPARKS (EL PASO): Yés.

CHAIRMAN SOULES: Okaf. Sé éhaé will
be changed.

PROFESSOR EDGAR: Theré's some
confusing language here in this 103 we just looked
éé. Ii sajs, 'eiéher b§ the sheriff or éoﬁsfable
of Ehé'counﬁy in which éhé case is a parey." We
doh'f meaﬁ ﬁhat.

MR, MCCONNICO: Well, I thought that's
whai waé chanééd ahd Ealkéd abouf.

MR. TINDALL: Could you read 103 as we

512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO : CHAVELA V. BATES
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voﬁéd oﬁ ié?

PROFESSOR EDGAR: In which the paréy
-= in which éhé cééé is péndiﬁg.

MR. MCCONNICO: Yes.

PROFESSOR EDGAR: Néé as é pérﬁy buf
is peﬁdiﬁg. "The couﬁfy iﬁ which ﬁhe casé is
péhdiﬁé."

MR, MCCONNICO: Bui ihe resﬁ of ihe
sentence doesn't make sense then, because it then
séys, “"is peédiﬁg to or iﬁfereséed iﬁ the outcome
6f fhé-sﬁié.' Wé'vé édé ﬁé changé éll 6f ﬁhaﬁ.

PROFESSOR EDGAR: Well ihéﬁ's.bécapse
éhé pérsdn éhaé Qas qudéiné éhé 61d Rﬁlé 103
ﬁissed a liﬁé.

CHAIRMAN SOULES: Théy sﬁre did.

PROFESSOR EDGAR: Ié ddééﬁ'é ﬁaké
sense.

MR. SPARKS (SAN ANGELO): Wé caﬁ havé
a césé péndiné in 6né cdunfy, bﬁf ﬁhé périiés iﬁ
aﬁoﬁher coﬁﬁéy ahd ﬁhe sheriff or coﬁséable iﬁ the
cdunéy wheré éhé pérsdn to bé sérvéd ié ihé 6ﬁé
ﬁhai hés éo serve iﬁ'over there.

PROFESSOR EDGAR: I£ should zéad, "by
éhe shériff or coﬁséable of ﬁhé coﬁﬂﬁ? iﬁ which

the case is pending or of the county in which the
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patéy éo bé sérvéd is found." Thaﬁ's whaﬁ éhé old
rﬁle safs. aﬁd fhéﬁ's wha£ was iﬁéeﬂded.

MR. SPARKS (SAN ANGELO): Hédléy,
you'ré ﬁoﬁ suggeséiﬁg ﬁhgt a sheriff from Tom
Gréén Cduniy is auﬁhdrizéd td go éd Housédn aﬁd
servé process, are you?

PROFESSOR EDGAR: No.

MR. SPARKS (SAN ANGELO); Well, the
casé ﬁéy bé péndiﬁé in Sén Ahéélo.

PROFESSOR EDGAR: Well, ihe rule as iﬁ
ndw téads séyé, '6: if by héil éiéhér df éhé
cduﬁéf iﬁ which fhe case is peﬁdiﬁg or of-ﬁhe
cdunfy in which éhé paréy ﬁd bé sérvéd is fdﬁnd."

Tha£ refers béck éo fhe sheriff or'coﬁsﬁéble
either in the county in which it is pending can
serve jé or iﬁ the couﬁty iﬁ ﬁhe which Ehe
déféndénﬁ is éd bé fduhd cah sérvé iﬁ. Aﬁd I
éhiﬂk éhéé's whaé we iﬁfeﬁd to retaiﬁ. At least
that's what Rule 103 now states.

MR. TINDALL: The sheriff iﬁ Héxris
can sérvé Tdﬁ Grééh by ﬁail.

PROFESSOR EDGAR: Thai's righﬁ. By
ﬁail, thaﬁ's riéhf. In fécf, undér Rulé 108, I
ihiﬁk éhe resideﬁi iﬁ Tom Greeﬁ caﬁ serve iﬁ

Louisiana by mail.
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MR. SPARKS (SAN ANGELO): Thaﬁ‘s
corrécé.

CHAIRMAN SOULES: Sam, Ehere's a loﬁ
of 1anguagé in 103, aé it ndw éxisﬁs, ﬁhaf is hdé
iﬁ ﬁhis paragraph aﬁ fhe top of 133, eiﬁher showﬁ
sirickén éhrough dr ndé changéd.

PROFESSOR EDGAR: I fhiﬁk it was
simply én érrdr in ﬁranscribiné iﬁ hé;é 65 éhis
pagé becéuse ii does hoﬁ show io be omiéﬁéd. .

CHAIRMAN SOULES: Théf ddn'f évén show
all éhé léﬁguage aféer fhé éemicoloﬁ. So caﬁ\I
prévéil oh jdu éd géﬁ 66: théuéhés ihfé ﬁhié éﬁd
have iﬁ for us iﬁ Sepfember iﬁ fiﬁal fdrm?

MR. SPARKS (EL PASO): I'vé édé a ndée
oﬁ ié.

CHAIRMAN SOULES{ Okay.

MR. SPARKS (EL PASO): I'vé éot
aﬁoéher ohé. If you go righf across éhe page, I
nééd oné ﬁoré éuidéncé, éﬁd éhéi ié éhé dﬁlj.ééhér
sﬁégesﬁioﬁ of Rule 103 ﬁhat I Ehink we ﬁeed éo
décidé 6h és é cdﬁséhsﬁs.

Oﬁ Page 132 oﬁ your book ﬁhere are ofher
sugéesﬁi&ns ﬁad; but wé'vé discuéséd Ehéﬁ déwn ﬁo
ﬁhé lasé parégraph, ahd thaﬁ is "allows the

attorney for the party'seeking service to do the
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céréifiéd ﬁail.' Wé nééd éo know if you wénﬁ us
to dréff a rule iﬁ ﬂew proposed 103 éhat would
élléw fhéf?

CHAIRMAN SOULES: ‘How maﬁy want the
problém 6f héving éd bécdﬁé é pérty fdt ﬁhé prddf
of service bf ceréified méil?

| MR. NIX: I nééd 1£ in Eééé Téxas.

CHAIRMAN SOULES: Do you?

MR. TINDALL: I think it's a good one.

MR. NIX: My office has éo do ﬁhe
clerk's work in about five counties surrounding me
dp Ehere. Aﬁd I'm alwafs seﬁdiﬁé secréﬁaries pﬁd
pérélégéls éd éné clérk's 6ffi¢é £6 éhé 6€hér éd
ééﬁ ouﬁ mf ciéaﬁioﬁ by mail.

And it would be so much simpler and so much

‘easie; if we could just simply do it right there

at the office and get it out from the office. It
sure would séve me a loﬁ of paralegéls.

| MR. MCMAINS: Ydu'vé édé éé havé éréeh
cérds sigﬁed bf £he édressee oﬁlf iﬁ order fo geﬁ
défaul£ -

MR. TINDALL: Thaf Eies béck iﬁéo whaﬁ

wé éélkéd abdué éarliér anyway 65 fréédoﬁ ﬁd éivé
ﬁhé plaihéiff ihe cohﬁrol of the ciéaﬁioﬁ. You

can bring him back and mail it to him directly
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from your office.

CHAIRMAN SOULES: Sém, éell me whére
that is again.

PROFESSOR EDGAR: Page 132.

MR. SPARKS (EL PASO): Page 132, the
lasf phrésé iﬁ fhaﬁ sﬁggesiioﬁ.

CHAIRMAN SOULES: Ddéé éhé firéé part
df Ehaé - léé me séé.

PROFESSOR EDGAR: Nd; éhé 651y ihiﬁg
hé's askiﬂg us abouﬁ is éhe lésﬁ paté of thaé, Aoﬁ
all the added language, but just whether or not
Ehe pérﬁies who ére'seekiﬁg service ca; iﬁiﬁiaée
the certified mail.

CHAIRQAN SOULES: Saﬁ, ﬁhere's ﬁoﬁ aﬁf
nééd éd dé ﬁhié ofhér bﬁsiﬁéss. Thésé rﬁléé aré
preifflcoﬁfdsiﬁ§1§ wriﬁteﬁ. Whai yon're reélly
talking about is tagging onto 103 after the word
'peﬁdiﬁg' aﬁ ihe eﬁd, ihe phrése. "or may be made
by ﬁhé parfy 6: fhé éﬁédrnéf 6f Ehé péré& whé is
séekiﬁg service.”

MR. SPARKS (EL PASO): I'm ﬁot so suré
éhaé I liké éhé wdrdiﬁé ﬁhéré. Whéﬁ I'ﬁ réélly
£alkiﬁg aboué is Ehe coﬁcept that ﬁhe plaiﬁtiff's
lawyer can go down and get the file, get the

citations and have his-or her office handle the
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mail.

CHAIRMAN SOULES: How maﬁy favor
éhaé? Show yéur hénds. Oppéséd? Théé's
ﬁﬁaﬁimoﬁs. Okéy. Thaf_will be a paré of your
réwrifé fér dur Sépféﬁbér ﬁéééihg. Sd yéﬁ're
éoiﬁg to work oﬁ 103 iﬁ éhose respects. Is there
anything else on 103 or 1062

MR. SPARKS (EL PASO): No.

PROFESSOR EDGAR: Néw, Rﬁlé 103, éhe
ﬁiéle will havé éo be chaﬁged, éhough, ﬁo 'officér
6: pérsoﬁ whd ﬁay sérvé.' wé'll hévé éd chéhéé
éhe iiﬁle.

MR. SPARKS (EL PASO): Say that to me
aéaiﬁ.

PROFESSOR EDGAR: Well, Rule 103 is
now entitled "officer who may serve.” So we need
fo cha&ge éhe éiile.

MR. SPARKS (EL PASO): Yes. How aboué
Rulé 1042

MR. SPARKS (SAN ANGELO): I thiﬁk ié's
gone.

MR. SPARKS (EL PASO): The ﬂexé oﬁe is
Rulé 107. And ihis is éné éf m&ny réqﬁésés by
Represeﬁﬁaﬁivé Pétricia Hill. I doﬁ'ﬁ kﬁow who

she is. And this particular incident she wanted
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to eliminate the 10 days filing of the citation
before defaulf. I fouﬁd Ao supporf for théﬁ.

CHAIRMAN SOULES: Péf Hill is éhé wife
6f'Féder§1 District Judge Hill in Dallas. There's
é ldé 6f préféréncé iﬁ hér.suéééséiéﬁs fdr éhé
federal rules. Thaﬁ's where she's comiﬁg from I
think in part, which is fine. I'm not criticizing
it.

MR. SPARKS (EL PASO): I'm Aoé eiéhér;
I just asked because I didn't know and everybody
seemed Eo like Ehe 10-da§ rﬁle, bﬁé I have Ao
fééliﬁé dné wéy 6: ﬁhé 6£hér.

PROFESSOR EDGAR: I move ﬁhaﬁ we
réjécﬁ éhis prdpdsél.

MR. SPARKS (EL PASO): I Secoﬁd ié.

CHAIRMAN SOULES: All iﬁ féﬁér,'éhdw
bf haﬁds. Opposéd? Uﬁaﬁimouslf rejecééd.

MR. SPARKS (EL PASO): Thé ﬁéxé is
Rule 107.

CHAIRMAN SOULES: Thaé was 107, wasﬁ'é
it? Oh, You got another page of it.

MR. SPARKS (EL PASO): I fhiﬂk,
basicélly, wé'vé gdﬁﬁén évéryfhiné thaé wé waﬁ£ ﬁo
geﬁ. I éhiAk ﬁhe redraféiﬁg. we've got eﬁough

information to be able to be go through all of
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these. Okay. So the next one is Rule 142.

MR. BEARD: Béforé you geﬁ fo thaf.
Sam, 108a is a probléﬁ whén ydu'ré frying Eo sérve
a defeﬁdaﬂ# iﬁ a foreigﬁlcouﬁﬁry because of ﬁhe
treaties that the United States has entered into.
Ahd this rule is very misleadiﬁg. Aﬁd you serve
éhém undér éhis rulé, éhd ydu find 6ﬁ£ théﬁ it's
ﬁoﬁ aﬁy good becéuse of the treaties éhét Ehe
United Sﬁaéés héé'éﬁééréd ihﬁé. I ddﬁ'é know how
éo gei ﬁhis oﬁ éhe ﬁotice. I got educéted b§
Fulbrigh£ & Jawdrski abdut how £6 éérvé é céﬁpéhy
15 Germaﬁy.

MR. NIX: I got educated by
Sérésburéér & Pricé.

MR. BEARD: The rﬁliﬂg is misléédiﬁé
fdr én.i§n6raﬁ£ cduﬁéry léwfér. 86 I déh‘é.kﬂdw
how exacﬁlf to gei'--

CHAIRMAN SOULES: Which one?

PROFESSOR EDGAR: 108A. If's ﬂof iﬁ
ﬁhéré. dek iﬁ fhé rulé bédk.

MR. BEARD: 1It's goi, you caﬁ serve
R.R.R.R, == ydu cén'é sérvé éxcépﬁ in cériéiﬁ
specific ways bf virtue of these treaﬁies which
thé Uniééd Sfééés has éntéréd 1n£o. For éxaﬁplé,

in Germany you may translate the petition into
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Gérman and sérvé iﬁ on é spécificAoréaﬂizaﬁioﬁ iﬁ
Gérmaﬁf.

MR. SPARKS.(EL PASO): Iﬁ's more thaﬁ
éhéﬁ. All 6f ydur dépdsifioﬁ rﬁlés, yéur
iﬁterrogéédry.rules, Aoﬁe of them apply iﬁ a casa
wheré you'ré dééling wiéh é firﬁ 6: a pérson in a
coﬁﬁﬁr} fhat has a treaty with the Uﬁiéed Sﬁaﬁes.
So you can'£ ﬁaké déposiéidns in soﬁé cocnﬁriés
aﬁd you héve ﬁo io go ﬁhroﬁgh, fou kﬁow, all'ﬁhaé
franslaiién vérbélly.

MR. BEARD: Well, 1£'s sorﬁ of a trap
ﬁhaﬁ wé 6u§hﬁ éd éivé édﬁé ndficé in 1086,Ehét is
ﬁot real simple. "

MR. TINDALL: Now, ihis is a bear ﬁrap
as ii réadé.

MR. NIX: I doﬁ'i fhiﬁk ﬁhére ﬁeedé éo
bé any chahéé in Ehé rulé aé éll, Paé. Séﬁéfiﬁéé
ﬁhéy will simplf come iﬁ aﬁd file aﬁ aﬁswer. Wheﬁ
Ehéy don'é ié whén ydﬁ sférﬁ haviné Ehdsé Eréaéy
problems.

MR. MCCONNICO: I've had the same
expériéncé in a Japanésé corpéraiioﬁ.

MR. BEARD: You caﬁ't read 108a aﬁd
know whaf'é géﬁéing réady io happén td féu if éhéy

assert their right.
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MR. SPIVEY: Hdw ébduﬁ jﬁsé séfing
"pursuaﬁi éo ﬁhe Eréaﬁf.'

CHAIRMAN SOULES: Wé'ré ndﬁ going ﬁo
bé able ﬁo address that_withodi a wrifﬁeﬁ
subﬁissidﬁ. Wé réalizé wé hévé Qdﬁ a prdbléh.
Aﬁybody who waﬁés ﬁo piﬁch iﬁ é writéeﬁ
subﬁissidn, wé'll ﬁaké if up.

JUSTICE WALLACE: No£hi6§ much we éaﬁ
do about it.

CHAIRMAN SOULES: Sanm, 05 142 aAd 143
ydﬁ'ré gding éﬁ réll éhaé iﬁfd 103 éﬁd 106 éﬁd
107. You're goiﬁg Eo coﬁsider a rewrife oﬁ él} of
éhdsé?

MR. SPARKS (EL PASO): Yes, sir.

CHAIRMAN SOULES: Okéf.

MR. SPARKS (EL PASO): Beééusé fhef
have the same guiding light.

CHAIRMAN SOULES: Okaf. I'm wiéh you
now and we're on Page 144, Rule 142. Thank you.

MR. SPARKS (EL PASO): I jﬁsﬁ doﬁ'ﬁ
havé any éxpériéncé énd hobédy wrééé ﬁé 65 éhis
oﬁe, so ié's up there. The proposal is éo Eaké
oui thé~séﬁ£énce whére an éfﬁornéﬁ or dfficér of
Ehe courﬁ caﬁﬁoé be a sureﬁf iﬁ the case, except

on special issue court. So eliminate the last
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sénféncé iﬁ Ehé rulé.

MR. BEARD: I move to elimiﬁéﬁe.

MR. NIX: I sécbﬁd if.

PROFESSOR EDQAR: wéll, would yéd waﬁﬁ
a jddéé béin§ a sﬁréfy ih éhé casé? Théﬁ's 6hé
ihi&g fhis is desigﬂed to preclude.

CHAIRMAN SOULES: Théf wdﬁld
disquélify hiﬁ. If éhaﬁ doésﬁ'é give him aﬁ
interest in the case, I don't know what would.
Théé's oﬁe waf éhéf jﬁdge caﬁ éeﬁ --

PROFESSOR EDGAR: Maybe I'll withdraw
that.

CHAIRMAN SOULES: Thaé's oﬁé wa§ ﬁhé
jﬁdéé cduld ééé rid 6f fhéé béér.

MR. BEARD: I have Aever yéé had a
judge to fail to give leave to a signed surety. I
éhiﬁk iﬁ should be elimiﬁéted.

MR. SPARKS (EL PASO): In liéhﬁ 6f
éhéé greaé éxperiéﬁce, I mové ﬁhaé we adopﬁ Rulé
142 as recommended by the committee.

CHAIRMAN SOULES: That doesn't help

~the uninitiated avoid being disqualified in the

case. I mean, clearly, if you sign on as surety,
you can now be made a party. And when you're made

a party, you have a prbblem representing other
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parﬁiés. Whén you sign on ah as a surééy ydu céﬁ
sﬁre fiﬁd yourself wifhout a clieﬂf.

MR. BEARD: wéll, a suréﬁy fdr cost
you héve‘goé ﬁo pay. I.méaﬂ,'if you doﬁ't pay.
ydu'ré‘a parﬁy 6u£ 6f ié, éﬁd suré you géﬁ suéd.

CHAIRMAN SOULES: But that's jus£ by
ihé clérk.

MR. TINDALL: Well, as I zeéd éhis
rule, you can go down and file a petition without
pajiﬁg cosés.

JUSTICE WALLACE: Bﬁé you caﬁ'f géé
éérvicé.

MR. TINDALL: You jusf caﬁ'é gef
éérvicé. Ié éhéé Qhéé Ehis says?

JUSTICE WALLACE: Yes.

MR. TINDALL: W;ll, éhé& 6bvidﬁsly
coﬁflicﬁs wiéh feé staﬁutes where éheﬁ do have
filing fees.

CHAIRMAN SOULES: VWell, leﬁ's géé to
what's here then. Those in favor of deleting the
sécoﬁd'seﬁﬁeﬁce of Rule 142..show by haﬁds.
Thaé;s 8. Thdsé 6ppdséd, show hénds. Théé's
uﬁaﬁimous; éhai will be deleﬁed.

MR. SPARKS (EL PASO): We may have

deleted a sentence that just shouldn't have been
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Ehéré in ﬁhé fi;sé piécé.

MR. MCCMAINS: Whaé's ﬁhe whole rule?

MR. SPARKS (EL PASO): If éayé
'secdriéy for cosis.“

MR. MCMAINS: But yod're sayiﬁg ébaﬁ
ﬁhé 6nly cdsﬁs iﬁcurréd éré fhé pricéé ydﬁ'vé éoﬁ
éo péy before you get aﬁjﬁhiﬁg.

MR, TINDALL: Buf éhis wéﬁld iﬁply
fhéé Qoﬁ could filé a sui£ wiéhout pafiﬁé césis.
Ydu'vé gdf a féé chéncé wifh Ehéé.’

MR. SPARKS (SAN ANGELO): Bu£ you
can't get citation.

MR. TINDALL: You céﬁ'i éeﬁ ciﬁéﬁioﬁ.

MR. SPARKS (SAN ANGELO): Bﬁﬁ wé'vé
éold éhé clérk béck here earlier Eo immediaiely
issue citation on the filing; we just amended that
jusé é whilé égo. Thaﬁ would meaﬁ ﬁo imply
hiéhout cdsés, éhé clérk béﬁéér issﬁé éhaé
ciéafidﬁ.

MR. SPARKS (EL PASO): on pagé 145,
léé ﬁé éiQé Y6u ééﬁé béckéréund oh Ehié 6né. This
is a proposed new rule. Aﬁd, apparehély, iﬁ mosﬁ
of all 6f ﬁhé jurisdicﬁiéns, if ndﬁ all, whén a
pefiéioh is filed iﬁ forma pauperis, the clerk

automatically files an'objection and the Court
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auﬁdﬁaéicélly normélly signs dvér:ulihé éhé
clerk's objecﬁioﬁ, é&d there's ﬁobodf else fo
objécﬁ fd it éi ﬁhaﬁ péihi.

Iﬁ somé céses ﬁherg are appareﬁtly clerks and
judgés who don'é ﬁuch caré fdr légél assisﬁancé
people and so they require’heariﬁgs. And this

comes from a group of attorneys. I couldn't tell

_you who they are. But this is a pioposed new

prdcédﬁré fdr évdidihé ﬁhéf prdbléﬁ for people
éhaﬁ are scréeﬁed by legél éssisfaﬁce offices ahd
they will file affidavits and then avoid the
ﬁecessiﬁy of heariﬁgs before summoﬁs ahd/or
ciﬁaéidns aré iséﬁéd. And éhéﬁ's ﬁhé purpdsé of
thé rule.

MR. SPARKS (SAN ANGELO): It woﬁ't
wdrk fdr ydu, Gilbérf, bécéﬁsé éhaé 6ﬁé ééyé if
you géﬁ a coﬁﬁiﬁéeﬁﬁ fee --

MR. ADAMS: Yééh. I éhink ii oughﬁ éo
bé struck. I doﬁ'é ihiﬁk éhat had agy busiﬁess in
there.

MR. SPARKS (SAN ANGELO): No, fhat's
jusé séfing if ydﬁ'ré édiné éd ééﬁ é céniingénﬁ
fee Ehét jou caﬁ'ﬁ take pauper's oath.

MR. ADAMS: Noné 6f Ehé coniingéﬁi

fees are here.
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MR. SPARKS (SAN ANGELO): Wéll, 1
ddﬁ'é éhiﬁk éhaé has aﬁféhiﬁg Eo,do wiﬁh it.

MR. LOW: Whaé dd yoﬁ récdmﬁénd, Séﬁ.

MR. SPARKS (EL PASOQ): I jusé reallf
ddn'é hévé any -- éhis cdﬁés frdﬁ fhé Gﬁlf Cdasﬁ
Légél Fouﬁdaéioﬁ. Ié was a leﬁﬁer fo Justice
Wéllécé by Rébérﬁ Byrd, Exécdéivé Dirécédr, ahd he
had a loi of siamps. He seﬁé iﬁ to a lot of

lawyers, some judges -- a lot of judges. Ray

Hardy seems to be favored with it. County

aéﬁdrhéys, présidéhf 6f fhé bér aséociééidné, and
ihaé éfpe of ﬁhiﬁg. ‘

MR. TINDALL: Réf Hardy is iﬁ févor of
éhis rﬁlé?

| MR. SPARKS (EL PASO): No, ﬁo. ﬁo.

But he got a copy of this letter. I assume he's
be oﬂe of Ehoée givéﬁ éhe focds of Ehe problem:

MR. TINDALL: 'Thié is a prdbléxﬁ ih
Harris Cduﬁéf oAce more.

MR. LOW: I Ehduéhf ydﬁ wéré juéé
reédf ﬁo voie agéiﬁsé if aﬁtomaéicélly.

MR. TINDALL: Wéll, I uﬁdérsﬁénd Béxar
Cdﬁﬁfy, for example, ihey doﬁ'ﬁ fighﬁ the pauper's
riéhf. If lééal aid éakés ﬁhé césé thé diséricé

clerk makeé no contest'on the fees.
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MR. ADAMS: Thaé's prébably érué.

JUDGE THOMAS: Déllas Couﬁéy fighés
every one.

MR. TINDALL: Harris County fights
every one. |

CHAIRMAN SOULES: The problem éhaé ihé
clérks havé raiééd'is ﬁhéé ﬁhéy hévé é dufy éé
collécf fees from everybody Ehat caﬁ paf, Gilbert,
they don't have independent --

MR. SPARKS (EL PASO): Speak up, Luké,
I cén'é héér yéﬁ.

CHAIRMAN SOULES: Who wéﬁfs to sﬁépé
this problem, that some feel that their duties
reqﬁires £hém ﬁo ﬁphold the juséice of éhe law aﬁd
get a finding. And they want to be out from under
ﬁhaé or be éold éhey have £§, oﬁe way or Ehe
déhér. Dévid Garcié, San Aﬁﬁdnio, ddésn'é wérrf
ébouﬁ ié. We've‘beeh Eold here, 1if Ehe legal aid
fakés a césé hé réliéé 6n éhéir ésséésﬁéﬁg. Bﬁﬁ.
of course, ﬁoﬁ everfbody thét goes ih forma
paupéris cdmés ﬁhrouéh ﬁhaﬁ 6r§aniza£ioﬁ.

MR. NIX: Well, appareﬁﬁly, some
péople ihink éhé rulé is ﬁéédéd. Is théré aﬁy
opposiﬁioﬁ to ii. that'you kﬁow of, Luke?

CHAIRMAN SOULES: You know, I am not

5 -
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just quite inéd_éhé details of it.

MR. SPARKS (EL PASO): Let me tell you
thaﬁ ﬁhéré is ﬁhis plﬁs ih ﬁhis prdposéd rulé: Iﬁ
éives far more iﬁformatioﬁ ﬁhéﬁ aﬁythiﬁg else aﬁd
alléws, ét léasf, én inﬁélliéénﬁ basis 6n hdw to
do iﬁ. Oﬁherwise, if's jusé uﬁable to pay as
sworn to.

Aﬁd it also provides ﬁhaﬁ aﬁ aﬁy ﬁime you‘caﬁ
come in. This is'a sworn affidavit that's filed.
I reallf ihiﬁk ié's a beﬁter procedﬁre ﬁhaﬁ we
have now and, therefore, I think we ought to
coﬁsider ié.

PROFESSOR EDGAR: Sam, I havé a
quésﬁiéﬁ. Is iﬁ réélly cdﬁplééé éhéﬁéh? I've
just scaﬁﬁed ii quicklf here, bué iﬁ 145,
Pérégraph lliﬁ sﬁaéés whéé héppéns if éhé Céﬁrﬁ
fiﬁds ihéﬁ,éhe paréf is able ﬁo pay cosﬁs. But
ﬁhén iﬁ névér ddés say whé£ happéﬁs if ihé Court
fiﬁds théi the parﬁj is uﬁable Eo pay costs. At
léasﬁ, I déﬁ'é séé iﬁ éﬁywhéré héré. I'ﬁ just
suggestiﬁé fhai i£ mighi be iﬁcompleﬁe.

MR. BRANSON: Doesn't it initially
have it in lieu of filiﬁg securiﬁf?

MR. SPARKS (EL PASO): Aﬁ éhét pdinﬁ

it's already done. The petition is filed and the
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sérvicé has béén issuéd 6ﬁ fhé éffidévié.

PROFESSOR EDGAR:- Wéll, whf? I doﬁ'fn
sée why bécéusé éhié ié édihg ﬁé répiacé wbéﬁ'is
ﬁdw Rule 145.

MR. SPARKS (EL PASO): Well, if yod
lédk aﬁ 145, Parééréph 1, which probébly shduld bé
A, “Upoﬁ filiﬁg of ﬁhe affadévif, fhe clerk shall
dockéi ﬁhé acﬁidn 6: appéal and accord such 6£hér
£§pic51 sérvicés és are provided b? aﬁy parﬁy.“
Then it says, "If the Court shall find at the
firsé regﬁlér heériﬁg.“ éﬁd it Qoes oﬁ.

PROFESSOR EDGAR: I dén'f havé any
probleﬁ, bﬁt I ﬁhiﬁk iheré ﬁeéds éo be sdme more
lanéﬁééé héré. I fhiﬁk if foﬁ jusé liﬁérélly
follow Rule 145, joﬁ‘re jusé kiﬁd of siéﬁiﬁg ihere
in limbo in the event the Court finds that you're
uﬁéble éo}pay cosis. Ié jusﬁ seems ﬁo me io be
ihcéﬁpléfe.

MR, MCMAINS: The curreﬁé Rule 145 is-
only in réspdnsé éé héviﬁé bééh ruléd for cosﬁs,
éﬁd Rule 143. Becaﬁse ?ou oﬁly have fo give
sécurify for cosﬁs.

CHAIRMAN SOULES: Isﬁ't fhaf ﬁhe
sécuriéy fdr cdsﬁs Ehat's réqﬁiréd fér ciﬁaiiéﬁ

and all other things, Rusty?

"
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MR. MCMAINS: Wéll, ﬁhaé's wifh boﬁh;
iﬁ'é acﬁuall§ boﬁh. 142, of course, was fhe oﬁe
we just fook ﬁhé sécdnd sénféﬁcé 6u£ 6f.

CHAIRMAN SOULES: Well, when you get
Eo 145 it's éll sécuriﬁy fér cosfs whéthér ydu’ve
beeﬁ ruled or otherwise.

MR. MCMAINS: Iﬁ's ény paréy réquiréd
Eo ine secﬁriéy for cosf. Ahd you caﬁ be
réquiréd b? ﬁééiéh fd rﬁlé for césés ﬁﬁdét 143, 6:
éhé clerk, haj reqﬁire you to givé ii wheﬁ you
first file it, under 142.

CHAIRMAN SOULES: The Aew 145
éliminéﬁés challénéé by ﬁhé clérk, ddééﬁ'é ié?

MR. SPARKS (EL PASO): Yes. It makés
a présﬁﬁpéiéﬁ. Thé clérk éhéﬁ will issﬁé éhé
process or do whééever éhe aﬁéorﬁef has
réquésﬁéd. And éf éhé firsﬁ héérihé, £hen Ehat
qﬁésfioﬁ is deﬁerﬁiﬁed. If ié's determiﬁed thaé
éﬁé parﬁy is hdé 1ndigéh£, ﬁhéh éll prdcéss éféps
éﬁd all cosés h&ve to be paid. |

MR, TINDALL: I ihiﬁk iﬁ's a éood
rule. I kﬁdw éhe Gulf Ccasé folks geé jacked
around on thésé court costs éldé. and évidéﬁély,
b§ affidavié, by fhem, as opposed to their cliehf.

if they are representing it on a no-fee basis.
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CHAIRMAN SOULES: Thé'l45 réwriﬁfén
does ﬁoé sﬁéﬁé who hés séaﬁdihg Eo chélleﬁge ﬁhe
affidavit. It omits that completely.

MR. SPARKS (EL PASO): Thqé's true.
But it dééé séy ié is éé bé déﬁérminéd af ihé
firsﬁ regular heatiﬁg.

MR. BEARD: "If" the Court shall £ind;
he doesn't have to do anything.

CHAIRMAN SOULES: Thére could be
nothing done.

| MR. MCCONNICO: Why do £héy need "at

the first regular hearing"? Why doesn't it just
sa?, "If éhe Coﬁrﬁ shéll fiﬁd #haé ﬁhe paréy' ;-

CHAIRMAN SOULES: In fhé 06ﬁrsé of
écéioﬁ.

MR. MCCONNICO: - 'iﬁ éhélcoﬁrsé of
action.”

CHAIRMAN SOULES: Whéré does ié say
anything about in the event a contest is £iled?

MR. BEARD: Ié doééﬁ'ﬁ say éﬁyihiﬁg.
Thé party nééds ﬁd bé ablé Ed cdﬁfésf.

CHAIRMAN SOULES: Wha£ ﬁhey have
eliﬁinaﬁéd héré is, éhéf havéh'é ééid whd, if
aﬁybody, has staﬁdiég to raise ié other thaﬁ ﬁhe

Court. And the clerks will probably consider that
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