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LEGAL AID

BEXAR COUNTY LEGAL AID ASSOCIATION
434 SOUTH MAIN AVENUE, SUITE 300
SAN ANTONIO, TEXAS 78204 (512) 227-0111

éf?na A United Way Service

March 19, 1984

Justice James Wallace

The Supreme Court of Texas
Box 12248

Austin, Texas 78711

Re: 1984 Amendments to the Texas Rules
of Civil Procedure, Rule 329.

Dear Sir:

The revision to Rule 328, Motion for New Trial on Judgment Following Citation
by Publication, effective April 11, 1984, permits a motion for new trial following

judgment on publication to be filed within two years after entry of the judgment,
but provides that:

d. If the motion is filed more than thirty days after the judgment
was signed, all of the periods of time specified in Rule 306a(7)
shall be computed as if the judgment were signed thirty days
before the date of filing the motion.

As I read this new rule, and as it was explained in the videotape training
provided by the State Bar of Texas, it is designed to kick these proceedings

. into the normal appellate timetable, which means that the motion is overruled

by operation of law if not decided within 45 days after filing, appeal bond
must be filed in 60 days and the record must be at the Court of Civil Appeals
70 days -after filing of the motion. ’

This action, of course, reverses at least forty years of caselaw on the issue
of when such a motion should be decided, and is probably an advance toward
prompt disposition of such suits. The revision committee may, however, have
overlooked the effect of failing to also amend subsection (a) of Rule 328,

which states:
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() The court may grant a new trial upon petition of the defendant
showing good cause, supported by affidavit, filed within two
years after such judgment was signed. The parties adversely -
- interested in such judgment shall be cited as in other cases. .
(emphasis added)

This last sentence has been interpreted to mean that certified mail service :
on the attorney of record for the publication plaintiff is not sufficient. Gilbert -
et al. v. Lobley, 214 SW2d 646 (Tex.Civ.App.- - Ft. Worth, 1948 writ ret'd).
Personal service on the parties adversely interested and an opportunity to reply N
"as in other cases" has been the rule. 4 McDonald, Tex.Civ.Prac. §18.23.2 e
(1871). Since filing the motion tolled the two-year period this procedure was ,

reasonable, and no time limit was imposed as to the period within which the i
motion had to be determined. 4 McDonald Tex.Civ.Prac., §18.23.1 (1971). b2}

The new time limits, combined with the old practice relating to service of ra
citation creates obvious problems. Citation as in other cases would permit ‘,
the respondent to answer on "the Monday next after the expiration of 20 days" i

after service (Rule 101). After answering, a respondent is entitled to 10 days
notice of a setting (Rule 245). Therefore, under the best possible conditions
of citation and setting, movant would have 14 days or less to get an order
granting new trial entered. Furthermore, since the time runs from the date

of filing the motion, a respondent can effectively defeat a motion for new
trial simply by evading service. -

It appears to me there are two appropriate remedies to this dilemma. First,
the court could allow Rule 2la service of the motion for new trial following - .
publication upon the judgment plaintiff's attorney of record, so that issue could
be joined and the matter decided as in other types of motions for new trial.
This resolution seems questionable to me, since most attorneys do not maintain
contact with former clients in any systematic way. It is probable, therefore,
that Rule 2la service would prove ineffective to give actual notice to the
parties affected, especially when the judgment may be discovered a year or
longer after entry. Second, the court could compute the time limits from the
date issue is joined, or from the date of service on the last respondent to be
served, rather than from the date of filing the motion. The rules relating
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1 to due diligence in issuance and service of citation which have been developed
with respect to tort suits could be applied to prevent abusive delays in
- proceeding with such motions; it should also be made clear that respondents
to such motions are not entitled to more than the minimum notice of hearing
provided by Rule 21, or such time as is provided by local rules relating to
other motions (in Bexar County ‘this is normally 10 days).

In the meantime, as a senior attornev at Bexar County Legal Aid, I am advising
my younger colleagues to issue citation and notice of a hearing, so that the
, respondent is given a setting on the motion within 45 days after filing. 1
have also advised them to issue certified mail notice to the attornev of record
! in the hope that an answer will render the service question moot. ’

I appreciate your time and attention in reviewing this comment. If I have
misconstrued the revision or can be of any assistance in addressing the problem,
please feel free to call on me.

Sincerely,

-] CHARLES G. CHILDRESS
Pl Chief of Litigation
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October 1, 1986

Harry L. Tindall, Esquire

" Tindall & Foster

2801 Texas Commerce Tower
Houston, Texas 77002-3094

Re: Revision of the "300 Series"
Rules (actually Tex.R.Civ.P.
296 through and including
crazy Rule 331)

Dear Harry,

‘ Well, here is the "first" draft reorganizing the above
referenced rules. I prepared it when we were working up the
Texas Rules of Appellate Procedure. As you can see, not all of
the "source" rules are covered either because of the Court
Administration Act (e.g. Rule 330) or because I had already

redrafted them to correspond to the TRAP package (e.g. Rules 306a
and 306c).

What should we do now?

Best regards,

William V. Dorsaneo III
WVDIII:vm

enc.

cc: Luke Soules

U000
SCHOOL OF LAW
SOUTHERN METHODIST UNiVERSITY / DALLAS. TEXAS 75275
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Rule . Judgment.

- '

(a) In General. The judgment of the court shall conform to

the pleadings, the nature of the case proved and the yerdict, if

any, and shall be so framed as to give the parties all the relief

to which they may be entitled either in law or equity. When a e
verdict is rendered, the court shall render judgment in con-

formity with the verdict unless the verdict is set aside or a new

trial is granted or judgment is rendered 6otwithstanding the

verdict of in disregard of particular jury findings as provided

in Rule ___ . Only one £final judgment shall be rendered in any

cause except where it is otherwise specially provided by law.

Judgment may in a proper case, be given for or against one or =

more of several plaintiffs, and for or against one or more of

saveral defendants or intervenors.

(b) On Counterclaim. If the defendant establishes a demand
against the plaintiff upon a counterclaim exceeding that estab-
lished against him by the plaintiff, the court shall render

judgment for defendant for such excess.

When a counterclaim is pleaded, the paréy in whose favor
final judgment is rendered‘shall also recover the costs, unless
it be made to appear on the trial that the counterclaim of the
defendant was acquired after the commencement of the suit, in Eﬁ
which case, if the plaintiff establishes a claim existing at the
commencement of the suit, he shall recover his costs.

(c) Draft of Judgment. Counsel of the party for whom a ;E
judgment is rendered shall prepare the form of the judgment to be

entered and submit it to the court.
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174’
(d) Conformity with Findings. In non-jury cases, where

findings of fact and conclusions of law are requested and filed,
and in jury cases, where a special verdict is returned, any party

claiming that the findings of the court or the Jjury, as the case

may be, do not support the judgment, may have noted in the record

an exception to said judgment and thereupon take an appeal or

-writ of error, where such writ is allowed, without a statement of
g facts or further exceptions in the transcript, but the transcript
in such cases shall contain the conclusions of law and fact or

the special verdict and the judgment rendered thereon.

COMMENT: Paragraph (a) is based upon Tex. R. Civ. P. 300
and 301 (first and last two sentences). Paragraph (b) is
Tex. R. Civ. P. 302 and 303. Paragraph (c¢) is Tex. R. Civ.
P. 305. Paragraph (d) is Tex. R. Civ. P. 307. '
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Rule . Confession of Judgment.

-

Any person against whom a cause of action exists may,
without process, appear in person or by attorney, and confess
judgment therefor in open court as follows:

(a) A petition shall be filed and the justness of the debt 5
or cause of action be sworn to by the pérson in whose favor the
judgment is confessed.

(b) 1If the judgment is confessed by attorney, the power of
attorney shall be filed and its contents be recited in the

judgment.

(c) Every such judgment dﬁly made shall operate as a

release of all errors in the record thereof, but such judgment 2

may be impeached for fraud or other equitable cause.

COMMENT: This proposed rule is copied from Tex. R. Civ. P.

314. This is a strange rule because before suit is brought,
a person may not accept service and waive process, enter an

appearance in open court or .confess a judgment. C.P.R.C.

§ 30.001 superseding R.C.S. Art. 2224.
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Rule . Particular Judgments; Enforcement. -

(a) In General. Process to enforce a judgment for the
payment of money shall be a writ of execution, unless the court
directs otherwise.

(b) Judgment for Personal Property. Where the judgment is
for personal property, and it is shown by the pleadings and
evidence and the verdict, if any, that such property has an
especial value to the plaintiff, the court may award a special
writ for the seizure and delivery of such property to the plain-
tiff; and in such case may enforce its judgment by attachment,
fine and imprisonment.

(c) Judgment Against Personal Representative. A judgment
for the recovery of money against an executor, administrator or
guardian, as such, shall state that it is to be paid in the due -
course of administration. ©No execution shall issue thereon, but
it shall be certified to the proper court, sitting in matters of
probate, to be there enforced in accéfdance with law, but judg-
ment against an executor appointed and acting under a will dis-
pensing Qith couft action in reference to such estate shall be
enforced against the property of the testator in the hands of
such executor, by execution, as in other cases.

(d) Child Support Orders; Contempt. In cases where the
court has ordered periodical payments for support of a child or
children, as provided in the statutes relating to divorce, and it
is claimed that such order has been disobeyed, the person claim-
ing that such disobedience has occurred shall make same known to

the judge of the court ordering such payments. Such judge may
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thereupon appoint a member of the bar of his court_to advise with
and represent said claimant. It shall be the duty of said
attorney, if he shall in good faith believe that said order has
been contemptuously disobeyed, to file with the clerk of said
court a written statement, verified by the affidavit of said 53
claimant, describing such claimed disobedience. Upon the filing
-of such statement, or upon his own motion, the court may issue a
show cause order to the person alleged to have disobeyed such
support order, commanding him to appear and show cause why he
should not be held in contempt of court. Notice of such order
shall be served on the respondent in such proceedings in the T
manner provided in Rule 2la of the Texas Rules of Civil =
Procedure, not less than ten days prior to the hearing on such.
order to show cause. The hearing on such order may be held
either in term time or in vacation. No further written pleadings
shall be required. The court, the parties and the attorneys may $~
call and question witnesses to ascertainlﬁhether such support L

order has been disobeyed. Upon a finding of such disobedience,

the court may enforce its judgment by orders as in other cases of

civil contempt.
Except with the consent of the court, no fee shall be '

charged by or paid to the attorney representing the claimant for i

his services. If the court shall be of the opinion that an

attorney's fee shall be paid, the same shall be assessed against

the party in default and collected as costs. %5
(e) Judgments in Foreclosure Proceedings. Judgments for

the foreclosure of mortgages and other liens shall be that the
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plaintiff recover his debt, damages and costs, with a foreclosure
of the plaintiff's lien on the property subject thereto, and,
except in judgments against executors, administrators and
guardians, that an order of sale shall issue toc any sheriff or
any constable within the State of Texas, directing him to seize
and sell the same as under execution, in satisfaction of the
judgment; and, if the property cannot be found, or if the
proceeds of such sale be insufficient to satisfy the judgment,
then to taxe the money or any balance thereof remaining unpaid,
out of any other property of the defendant, as in case of
ordinary executions.

When an order foreclosing a lien upon real estate is made in
a suit having for its object the foreclosure of such lien, such
order shall have all the force and effect of a writ of poésession
as between the parties to the foreclosure suit and any person
claiming under the defendant to such suit by any right acquired
pending such suit; and the court shall so direct.in the judgment

providing for the issuance of such order. The sheriff or other

"officer executing such order of sale shall proceed by virtue of

such order of sale to place the purchaser of the property sold

thereunder in possession thereof within thirty days after the day

of sale.

COMMENT: Paragraph (a) of this proposed rule is based upon
Tex. R. Civ. P. 308's first sentence and Tex. R. Civ. P.
621. Paragraph (b) is taken from the remainder of Tex. R.
Civ. P. 308. Paragraph (c) is a slightly modified version
of Tex. R. Civ. P. 313. Paragraph (d) is Tex. R. Civ. P.
308-A. Paragraph (e) is Tex. R. Civ. P. 309 and 310.
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Rule . Findings by the Court.

(a) Request. 1In any case tried in the district or county
court without a jury, the'judge shall, at the request of either
party, state in writing his findings of fact and conclusions of )
law. Such reguest shall be filed within ten days after the final %%
judgment is signed. Notice of the filihg of the request shall be
served on the opposite ﬁarty as provided in Rule 2la of the Texas
Rules of Civil Procedure.

(b) Time to File; Need for Reminder. When. demand is made
therefor, the court shall prepare its findings of fact and
conclusions of law and file same within thirty days after the
judgment is signed. Such findings of fact and conclusions of law S5
shall be filed with the clerk and shalllbe part of the record. L
If the trial judge shall fail so to file them, the party so . &
demanding, in order to complain of the failure, shall, in
writing, within five days after such date, call the omission to
the attention of the judge, whereupon the period for préparation

and filing shall be. automatically extended for five days after

such notification.

(c) Additional or Amended Findings. After the judge so
files original findings of fact and conclusions of law, either
party may, within five days, request of him specified further, - is
additional, or amended findings; and the judge shall, within five
days after such request, and not later, prepare and file such

further, other or amended findings and conclusions as may be

e
SR

proper, whereupon they shall be considered as filed in due

time. Notice of the filing of the request provided for herein
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shall be served on the opposite party as provided in Rule 2la of
the Texas Rules of Civil Procedure. |

(d) Omitted Findings. Where findings of fact are filed by
the trial court they shall form the basis of the judgment upon
all grounds of recovery and of defense embraced therein. The
judgment may not be supported upon appeal by a presumption of
finding upon any ground of recovery or defense, no element of
which has been found by the trial court, but where one or more
elements thereof have been found_by the trial court, omitted
unrequested elements, where supported by evidence, will be
supplied by présumption in support of the judgment. Refusal of
the court ﬁo make a finding requested shall be reviewable on

appeal.

COMMENT: This proposed rule is based on Tex. R. Civ. P.
296-299.
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Rule . Motion for Judgment N.O.V. or in Disregard of Jury

Findings.

(2a) Motions. Upon motion and reasonable notice, the court
may render judgment non obstante veredicto if a directed verdict
would have been proper. Upon like motion and notice, the-court 3%
may disregard any jury finding that has no support in the
evidence.

(b) Judgment Notwithstanding Jury Findings; Cross-Points.

When judgment is rendered non obstante veredicto. or notwith-

standing the findings of a jury on one or more special issues,

the appellee may bring forward by cross-point contained in his

brief filed in the Court of Appeals any ground which would have
vitiated the verdict or would have prevented an affirmance of the

judgment had one been rendered by the trial court in harmony with

the verdict, including although not limited to the ground that -

one or more of the jury's findings have insufficient support in

the evidence or are against the overwhelming preponderance of the

evidence as a matter of fact, and the ground that the verdict and

judgment based thereon should be set aside because of improper
argument of counsel.

The failure to bring forward by cross-points such grounds as
would vitiate the verdict shall be deemed a waiver thereof;
‘provided, however, that if a cross-point is upon a ground which
requires the taking of evidence in addition to that adduced upon =

the trial of the cause, it is not necessary that the evidentiary

hearing be held until after the appellate court determines that

the cause be remanded to consider such cross-point.
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COMMENT: Paragraph (a) of this proposed rule is based upon
the "provisos" in the second sentence of Tex. R. Civ. P.

301. Paragraph (b) is taken from the last paragraph of
current Tex. R. Civ. P. 324.
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Rule . Remittitur.

Any party in whose favor a judgment has been rendered may
remit any part thereof:
(a) In open court, and such remittitur shall be noted on
the docket and entered in the minutes. B
(b) 1In vacation, by executing and filing with the clerk a
written release signed by him or his attorney of record, and
attested by the clerk with his official seal. Such releases
shall be a part of the record of the cause.
(c) Execution shall issue for the balance only of such %ﬁ

judgment.

COMMENT: This proposed rule is Tex. R. Civ. P. 315. See P
Tex. R. Civ. P. 319.
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Rule . Relief from Clerical Errors.

(a) Correction of Mistakes. Mistakes in the record of any
judgment or decree may be amended by the judge in open court
according to the truth or justice of the case after notice of the
application therefor has been given to the parties interested in
such judgment or decree, and thereéfter the execution shall
conform to the judgment as amended.

| The opposite party shall have reasonable notice of an
application to enter a judgment munc pro tunc.

(b) Hisrecitals Corrected. Where in the record of any
judgment or decree of a court, there shall be any omission or
mistake, miscalculation or misrecital of a sum or sums of money,
or of any name or names, if there is among the records of the
cause any verdict or instrument of writing whereby such judgment
or decree may be safely amended, it shall be corrected by the
court, wherein such judgment or decree was rendered, or by the
judge thereof in vacation, upon application of either party,
according to the truth and justice of the case. The opposite
party shall have reasonable notice of the application for such
amendment.

(c) Correction in Vacation. The judge making such correc-
“tion in vacation shall embody the same in a judgment, and certify
thereto and deliver it to the clerk who shall enter it in the
minutes. Such judgment shall constitute a part of the record of
the cause, and any execution thereafter issued shall conform to

the judgment as corrected.

12 00000025



COMMENT :

‘ v
Paragraph (a) of this proposed rule is Tex. R.

Civ. P. 316. Paragraph (b) is Tex. R. Civ. P.=~317. Para-

graph (c) is Tex. R. Civ. P. 318. See Tex. R. Civ. P. 319.

‘ 13
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Rule . New Trials.

(a) In General. New trials may be granted énd judgment set
aside for good cause, on motion or on the court's own motion on
such terms as the court shall direct. When it appears to the
court that a new trial should be granted on a point or points
that affect only a part of thé matters in controversy and that
such part is clearly separable without unfairness to the parties,

the court may grant a new trial as to that party only, provided

that a separate trial on unliguidated damages alone shall not be

b
[oh

ordered if liability issues are contestad.

(b) TForm of Motion for New Trial. Each motion for new

trial shall be in writing and signed by the party or his

attorney.

Grounds of objections couched in general terms - as that the

court erred in its charge, in sustaining or overruling exceptions
to the pleadings, and in excluding or admitting evidence, the
verdict of the jury is contrary to law, and the like -- shall not

be considered by the court.

Each point relied upon in a motion for new trial or in
arrest of judgment shall bfiefly refer to that part of the ruling
of the court, charge given to the jury, or charge refused, admis-

 sion or rejection or evidence, or other proceedings which are
designated to be complained of, in such a way that the objection

can be clearly identified and understood by the court.

(c) Misconduct of Jury or Officer. When the ground of a
motion for new trial, supported by affidavit, is misconduct of

. the jury or of the officer in charge of them, or because of any
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communication made to the jury, or that a juror gave an erroneous

or incorrect answer on voir dire examination, the court shall
hear evidence thereof from the jury or others in open court, and
may grant a new trial if such misconduct proved, or the communi-
cation made, or the erroneous or incorrect answer on voir dire
examination,'be material, and if it reaéonably appears from the
evidence both on the hearing of the motion and the trial of the
case and from the record as a whole that injury probably resulted
to the complaining party. |

A juror may not testify as to any matter or statement occur-
ring during the course of the jury's deliberations or to the
effect of anything upon his or any other juror's mind or emotions
as influencing him to assent to or dissent from the verdict con-
cérning his mental processes in connection therewith, except that
a juror may testify whether any outside influence was improperly
brought to bear upon any juror. Nor may his affidavit or evi-
dence of any statement by him concerning a matter about which he
would be precluded from testifying be recieved for these
purposes.

(d) Excessive or Inadequate Damages. New trials may be
granted when the damages are manifestly too small or too large,

- provided that whenever the court shall direct a remittitur in any
action, and the same is made, and the party for whose benefit it
is made shall appeal in said action, then the party remitting
shall not be barred from contending in the appellate court that
said remittitur should not have been required either in whole or

in part, and if the appellate court sustains such contention it

00V0002S +
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74’
shall render such judgment as the trial court should have

rendered without respect to said remittitur.
(e) Weight of the Evidence. ©Not more than two new trials

shall be granted either party in the same cause because of

insufficiency or weight of the evidence.

COMMENT: This proposed rule is based upon Tex. R. Civ. P.
320, 321, 322, 326, 327 and 328.
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Rule _ . When Motion for New Trial is Prerequisite to
Complaint on Appeal.

(a) Motion for New Trial Not Required. A point in a motion
for a new trial is not a prerequisite to a complaint on appeal in
either a jury or a nonjury case, except as provided in subdi-
vision (b).

(b) Motion for New Trial Required. A point in a motion for
a new trial is a prerequisite to the following complaints on
appeal:

{1) A complaint on which evidence must be heard such
as one of jury misconduct or néwly discovered evidence or failure
to set aside a.judgment by default;

(2) A complaint of factual insufﬁiciency of the
evidence to support a jury finding;

(3) A complaint that a jury finding is against the
overwhelming weight of the evidence;

(4) A—complaint of inadequacy of excessiveness of the

damages found by the jury; or

(5) Incurable jury argument if not otherwise rules on

by the trial court.

COMMENT: This proposed Rule is taken from the first two
paragraphs of Tex. R. Civ. P. 324.
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-

Rule __ . Time for Filing Post-Trial Motions.

The following rules shall be applicable to motions for new
trial and motions to modify, correct, or reform judgments (other
~than motions to correct the record under Rules __ and __ ) in
all district and county courts:

(a) A motion for new trial, if filed, shall be filed prior
to or within thirty days after the judgment or other order
coﬁplained of is signed.

(b) One or more amended motions for new trial may bhe filed
without leave of court before any preceding moticn for new trial
filed by the movant is ovgrruled and within thirty days after the
judgment or other order complained or is signed.

(c) In the event an original or amended motion for new
trial or a motion to modify, correct or reform a judgment is not
determined by written order signed within seventy-five days after
the judgment was signed, it shall be considered overruled by
operation of law on expiration of that period.

(d) The trial court, regardless of whether an appeal has
been perfected, has plenary power to grant a new trial or to
vacate, modify, correct, or reform the judgment within thirty
days after the judgment is signed.

(e) TIf a motion for new trial is timely filed by any party,
the trial court, regardless of whether an appeal has been
perfected, has plenary power to grant a new trial or to vacate,
modify, correct, or reform the judgment until thirty days after
all such timely-filed motions are overruled, either by a written

and signed order or by operation of law, whichever occurs first.
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(E) On expiration of the time within which the trial court

has plenary power, a judgment cannot be set aside by the trial
court except by bill of review for sufficient cause, filed within
the time allowed by law; provided that the court may at any time
correct a clerical error in the record of a judgment and render 5
judgment nunc pro tuhc under Rules BIé and 317, and may also sign

an order declaring a previous judgment or order to be void

because signed after the court's plenary power had expired.

(3) A motion to modify, correct, or reform a judgment (as
distinguished from motion to correct the record of a judgment ig
under Rules __and __ ), if filed, shall be filed and determined
within the time prescribed by this rule for a motion for new =
trial and shall extend the trial court's plenary power and the
time for perfecting an appeal in the same manner as a motion for
new trial. Each such motion shall be in writing and signed by ' ‘ gé
the party or his attorney and shall specify the respects in which
the judgment should be modified, corrected, or reformed. The

overruling of such a motion shall not preclude the filing of a

motion for a new trial, nor shall be overruling of a motion for a
new trial preclude the filing of a motion to modify, correct, or ?i
reform.

(h) If a judgment is modified, corrected or reformed in any
respect, the time for appeal shall run from the time the modi-
fied, corrected, or reformed judgment is signed, but if a

correction is made purusant to Rule or after expiration

of the period of plenary power provided by this rule, no com-
plaint shall be heard on appeal that could have been presented in
an appeal from the original judgment.

o e 19 *
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COMMENT:
3296.

re'

This proposed rule is based upon Tex. R. Civ. P.
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Rule . Motion for New Trial on Judgment Following Citation

by Publication.

In cases in which judgment has been rendered on service of
process by publication, when the defendant has not appeared in
person or by attorney of his own selection:

(a) The court may grant a new trial upon petition of the
defendant showing good cause, supported by affidavit, filed
within two years after such judgment was signed. The parties
adversely interested in such judgment shall be cited as in other
cases. Lﬁ

(b)" Execution of such judgment shall not be suspended b

unless the party applying therefor shall give a good sufficient

bond payable to the plaintiff in the judgment, in an amount fixed
in accordance with Rule 364 relating to supersedeas bonds, to be
approved by the clerk, and conditioned that the party will prose- :@
cute his petition for new trial to'effect and will perform such i3

judgment as may be rendered by the court should its decision be =

oL

e

against him.

(c) If property has been sold under the judgment and

Sy

execution before the process was suspended, the defendant shall
not recover the property so sold, but shall have judgment against
‘the plaintiff in the judgment for the proceeds of such sale. =
| (d) If the motion is filed more than thirty days after the

judgment was signed, all of the periods of time specified in Rule

e

e —

306a(7) shall be computed as if the judgment were signed thirty

i3

days before the date of f£iling the motion.
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COMMENT: This proposed rule is Tex. R. Civ. P. 329a.
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woome e TINDALL & FOSIER
’ ATTORNEYS AT LAW
2801 TEXAS COMMERCE TOWER

HOUSTON, TEXAS 77002-3094

(713) 220-4733

CABLE: US VISA

HARRY L. TIMNDALL® BOARD CERIIFIED - TEXAS BOARD
CHARLES C. FOSTER"* OF LEGAL SPECIALIZATION

ELLEN ELKRINS GRIMES"®

PATRICK W. DUGAN®**

GARY E. ENDELMAN « FAMILY LAW

KENNETH JAMES HARDER * *UAMIGRATION & NATIONALITY LAW

TO: All Supreme Court Advisory Committee Members
FROM: Harry L. Tindall
DATE: Octcber 22, 1986

RE: Rules 99 through 107, Texas Rules of Civil Procedure
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I enclose for each of you a revised set of proposed Rule

changes for Rules 103 - 107, Texas Rules of Civil Prccedure,
'S ight changes incorporate suggestions that I have received

frem Sam Sparks of El Paso. I also enclose proposed changes

to Rules 99 - 102 incorporating suggestions of William V.

Dorsaneo, fII and Tom Ragland. These later changes have not been
discussed by the Committee and are not necessarily connected to
changes in Rules 103 - 107. I would ask that each of you review
the enclosed propcsed Rule changes and contéct me with any comments

regarding the same prior to our meeting on November 7, 1936,

Harry L. Tindall

00UULU0GL



v

RULE 99, PROCISS

(a) CITATICN ISSUANCE: Upon the filing cf the petition, the

Clerk shall forthwith issue a Citation and deliver the Citation to
Plaintiff or Plaintiff's attorney, who shall be responsible for the
prompt service of the Citation and a copy of the petition. Upon

request cof the plaintiff separate or additional Citations shall issue

against any defendant. . o

{b) FORM OF CITATIOM: The Citaticn shall be signed by the Clerk,

be under the seal of the Court, contain the name of the Court, and the

names of the parties, be directed to the defendant, chall state the

name and address of the plaintiff's attorney, if any, otherwise the

. plaintiff's address, and shall cemmand the defendant to appear in

the case by filing a written answer to the plaintiff's pleading at ﬁ%

or tefore 10:0C A.!1. of the lMonday next after the expiration of

twenty days after the date of service of Citation.

COMMENT: This rule ccmbines Rules 99 through 101 into a single rule.

It closely follows Faderal Rule of Civil Prccedure 4 but does not
alter the substantive reguirements of current Texas practice.

Existing Rules 99-191 will be repealed.
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T Rule 1C2. Territorial Limits of Lffective Service. Repealed

CCHMMENT: . This rule is obsolete and does not correctly state the law.

Citation may be served beyond the jurisdiction of this State
and thus is not consistent with existing practice. The
Rule was written before Rule 120a was added to the current

Rules.

s
L
7l

¢

00u000s8



RULE lU3.
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RULE 135. DUTY OF OFFICER OR PERSON RECEIVING

The officer or authorized person to whem process is delivered
shall endorse thereon the dav. and hour on which he received it,
and shall execute and return the same without delay.

Change: Amended Eo conform to Rule 103.
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Z 106. SERVIZE OF C-TATISH METEOD OF SERVICE
{a) Unless the citation or an order of the court otherwise
directs, the citation shall be served by any effiser person
authorized by Rule 103 by

(1) delivering to the defendant, in person, a true cocpy
of the citation with the dats of delivery endorsed thereon
with a copy of the petition attached thereto, or

(2) mailing to the defendant by registered or certified
mail, with delivery restricted to addressee only, return
receipt requested, a true copy of the citation with a copy
of the petition attached thereto.

(b) .Upcn motion supported by affidavit stating the location
of the defendant's usual place of business or usual place of abode
cr other place where the defendant can probably be found and
stating specifically the facts showing that service has been
attempted under either (a)(il) or (a)(2) at the lccation named-
in such affidaviit but has not beer succesziul, tne court may
authorize service

(1) bo—anr—oibicee—op—by—api—d+iatores-ted—rdnlt

- reste—axder by leaving a true copy of the
citation, with 2 conv of the petition attached, with anyone
ovar sixteen years of ajg2 at the locaticn specified in such
affidavit, cr

et 1%

(2) in any other manner that the affidavit or
cther evidence before the ccur:t shows will be reason-

ably effoctive to gilve the defendant notice of the
sulc,

Chang

1]

Cantion is changed to more correctly reflect substance
of rule. Othsr changes conicrm to amendment to Rule 103,
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RULE 107. RETURN CF CITATION

;:j
P

The return of the officer or authorized verson executing the i
citation shall be endorsed on or attached to the same; it shall =
state when the citation was served and the manner of service and
be signed by the officer officially or bv the authorized pnerson. i
The return of citation by an authorized person shall be verified. o
YVihen the citation was served by registered or certified mail as
authcrized by Rule 106, the return by the officer or authorized.
person must alsc contain the return receipt with the addressee's 3
signature. When the officer or authorized person has not served A
the citation, the return shall show the diligence used by the
officer or authorized perscn to execute the same and the cause of
failure toc execute it, and where the defendant is to be found, if
he can ascertain.

WWhere citation is executed bv an alternative method as .
authorized by Rule 106, prcof of service shall be made in the B3
manner orcdered by the Court.

No default judgment shall be granted in anv cause until the
aticn with proof of service as provided by this rule, or as
ered bv the ccurt in the svent citation is executed under Rul=2
; shall have been on file with the clerk of the ccurt ten days, .
lusive of the day of filing and the day cf ijudgment. o

D+ 0 0

) Oy (T
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r
0
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Change: Arendnments are made to conform to changes in Rule 103,
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LAW OFFICES

SOULES 8 REED

800 MILAM BUILDINC * EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

STEPHANIE A. BELBER TELEPHONE
ROBERT E. ETLINCER (512) 224-9144
PETER F CAZDA :
ROBERT D. REED
SUSAN D. REED
- RAND f. RIKLIN
ra JEB C. SANFORD
T SUZANNE LANCFORD SANFORD
HUCH L. SCOTT. IR
SUSAN C. SHANK
L © LUTHER H. SOULES 1lI
w W. W. TORREY

Cctober 24, 1986

Mr. Sam Sparks

Grambling and Mounce

P.0O. Drawer 1977

El Paso, Texas 79950-1977

RE: Supreme Court Advisory Committee

Dear Sam:

Enclosed are the recommendations of the COAJ with regard to Rules
) 99-107. I am sending a copy to each member of your subcommittee
o and it will be included in our November agenda.

Very truly yours,
—/ /
%) aJQL.

TUTHER H. SOULES III
Chairman

LHSIII/tat
g enclosure
RS ¢c: David Beck

William Dorsaneo -

i Charles Morris
Tom Ragland
Harry Reasoner
Harry Tindall
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RULE 99.

ISSUANCE

When a petition is filed with the clerk, he shall promptly
issue such citations, for the defendant or defendants, as shall
be requested by any party or his attorney. Such citations shall -
be delivered to the plaiantiff or the plaintif¢'s attornev, or -
those persons respondgible for service as set forth in these
Rules, as shall be requested bv the platntiff or
attorunev.

the plainric%'s-_

except ao prouv. e
Sor sepvice by e
tn Rule (0603)C
/ o

RYEE 10837 OFFIGER WHO MA¥

RULE 103, OFFICER OR PERSON WHO MAY SE

All process may be served by the sherAff or any constable
of any county in which the party to be served is found [orsy =
by matt; either of the county ta which the que ts pencrng or Of
the county tn which the party to be served s found]; provided
that no officer who is a party to or intereSted in the outcome of
a suit shall serve any process therein.,  [6ervtce by regsecered-’
or certified matt and c:tation by pubitcation may be made By =2he:
cterk of the court tu whitch the case t3 pendings] Service of
citation bv publication mav be made bv the clerk of the court 1in
which the case is pendinz and service bv mail as contemplated bv
Rule 106(a)(2) mav be made bv the clerk of the cour: in which :he:.
case is nending or mav »e made bv the partv, oT zhe attormav Of
the partv who 1s seeking service.

RULE 106. SERVICS OF CITATION

(a) Unless the citation or an order of the court otherwise
directs, the citation shall be served by any officer or
person authorized by Rule 103 by

———

(1) delivering to the defendant, in person, bv a sheriff
or constable referred to in Rule 103, a true copy of
the citation with the date of delivery endorsed
thereon with a copy of the petition attached
thereto, or

(2) [mattitng to the defendznt by regiseered or

, ceretfted matt; witeh dettvery reserteted to

sddressee onty; return receitpt reguestedT & true

\ \ copy of the cttation with a copy of the petition
| attached theretor]

(2) mailing a copv of the citation, with a copyv of the )
petition attached thereto, (bv firsc class mail, -
f postage prepald) to the person to be served, together

V~with two copres of a noctice and ackrowledgmenct
\ ﬁUﬁb Qﬁ/‘ conforaing subsctantiallv to the form heretrtnatfter sect

out and a return envelope, postage prepaid and

@/ I addressed to tne sender. if no scknowledgment of

. 7“/‘ service under this subdivision or this Rule 13

= %u recerved by the sender withian ctwencv {(20) davs artter
T v M ¢h ¢itation and

7
¢
i

)
-y C
o AN T,
E Cred AY
S
TR

| LSQD &/the dace of matling, service of ]
pecition shall be made bv scome odcper Zorm of service
[& Cﬂ”} provided tn this rule. However, uniess zood cause 1S
ﬂ shown for not doing sa,
'// ‘JM.Davmen: Of CcOSES Of other Mer=:2s5 H: ~=»rgonai service
UFU bv the oserson served if suc- cerson :0es not comolete
and recurn the notize and an~- P ment o7 Teceldt

Ju‘a W(;’ within twenty {(20) davs afzer ;qLLE::. The noctice

and scknowledgzament Oof recs=:212 > s1racion and

ﬁﬂf A n¢\§ petttlion snali each be execuZec undar oach. -
‘ ka JUUU0U o -

~f v

saJwc2 mav order the




The notice and acknowledzment shall conform substan-

stantiallv co the following form.

A. B., Plaintiff) (IN THE DISTRICT
) (
v. ) No. (COURT OF
2 {
C. D., Defendant) ( COUNTY, TEXAS
TO: (Name and address of person to be served)

The enclosed citation and petition are served
pursuant to Rule 106 of the Texas Rules of Ciwvyil
Procedure.

You must complete the acknowledgment part of this
form and return one copv of the complected fora to the
sender within twentv (20) davs.

You must sign and date the acknowledzment. If vou
are served on behalf of a corporation., onarctnershlp,
or other entitv, vou nust indicate under wvourt

signature vour relationship to that encictv. 12 vou
are sarved on benalf of another nerson and vou are
authorized to receive process, vou Zust iadicactsz

under vour signature vour authoriCwv. .

If vou do not complete and return the fora to tt
sender within twentv (20) davs, vou, (or the 2artv o
whose benalf vou are being servea) mav be rteculred ¢
pav _anv expenses incurred in serving 3 citation an
petition in any other manner peraitteg bdv law.

If vou do complete and returna this fora, vou (or
the partv on wnose benalf vou are being served) musc
answer ~he petizion as rTeguirea bv the orovisions of
the cication. If vou fail rto do so. ‘tudg=ent by
default mav be taken agalinst vou
Sougit in the petition.

‘e

or the relief

This notice and acknowledement of receiot of
cltation and petitlon will have been mailad on (insert
date).

(Signature)

Date of Signature -

SWORN TO BEFORE ME bv the said (Signing parcv)
this dav of , 19 .

Notaryvy Public, Stace of
( )

Mv commission expirasg:

00000016




LY 3
5

vy
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ACKYNOWLEDGMENT OF RECEIPT OF CITATION AND PETITION

I received a copv of the citation and of
petition iln the above captioned zatter on the
of C 19

Siznacture

(Relatcionshis 2o enticv or

authority Co receive servica of

process.

Date orf Signature

SWORN TO BEFORE ME bv the said (Sizaninz narcw)

this aav ot ., 19

Notarv Pubdblic
( )

. Mv cogmission 2xoLres:

i
[
[
[a]
o
[e]
re

(b) Upon motion supported by affidavit statizg the location
of the defendant's usual place of business or usual
place of abode or other place where the defendant can
probably be found and stating specifically the facts
showing that service has been attempted under either
(a)(1l) or (a)(2) act the location named in such affidavic
but has not been successful, the court may authorize
service

(1) by an officer or by any disinterested adult named 1in
the court's order by leaviang a true copy of the
citation, with a copy of the petition attached, with
anyone over sixteen years of age at the location
specified in such affidavit, or

(2) in any other manner that the affidavit or other

evidence before the courtc shows will be reasonably
effective to give the defendant notice of the suit.

RULE 107. RETURN OF CITATION. -

The return of the officer executing a citacion served

under Rule 106(a)(l) shall be endorsed on or attached to the

same; it shall state when the citation was served and the manner
of service and be signed by the officer officially. When' the
officer has not served the citation, the returna shall show the
diligence used by the officer to execute the same and the cause

of failure to execute it, and where the defendant is to be found,

if he can ascertain, (WFhen the cteatiton was served bHv
regtstered or cevTtiited mar:r a3 authorized by Rute +865 che
retorn by the offrcer muset 2tso concztn the return recetpt with
the addresseets strgnataores] When the citation was gerved bv

mail as authorized in Rule 106(a)(2), the person who 13s secured

sucn service shall return to the clerk of the cour: 1n which the
*case 1s pendaing, the sworn notlce and acknowledgzent of raceirnt

of the cltation and petition. Such raz:irned rez2i1n9f snall D=
attached to the orizinal citation issueag ~v Tne ¢l2ctk anc the
recturn Of suca cirraction shall bSe comolezo: v = e

lers 27 the

court ia wnl

< > caorvecstly
reflect ccample

w
1

N rthe case 1s nending 13 a1 =ann
tion of service bv mail,
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The Subcommittee
and ought

Where citation is executed by an alternative method as
authorized by Rule 106(b), proof of service shall be made in che
manner ordered by the courtc.

No default judgaoent shall be zranted in any cause until
the citation with proof of service as provided by this rule, or
ordered by the court in the event citacion is executed under Rule
106(b), shall have been on file with the clerk of the cour:z ten
days, exclusive of the day of filing and the day of judgment.

BRIEF STATEMENT OF REASQNS FOR 2EQUESTEID CHANCES
ADVANTAGES TO BE SERVE 3Y PROPOSED NEW

The proposed Rule changes arise froa the facct that the
provisions of Rule 106(a){(2) are no lofiger available for use.
That Rule provides that service of citation mavy bde accomplished
by:

"(2) Mailing to the defendant by ragistered or

certified mail, with deliverv raestric2ad to

addressee onlv, return receipt requested, a true

copy of the citation with a copy of the petition .

attached thereto." (Emphasis added)

At the time :that portionm of Rule 106 was adoptced, the United
States Postal Service provided an "Addressee Only" service buc
that particular service i1s no longer available througn the postal
service. The closest approximation of such a service 1s now
known as "Restricted Delivery"” and assures delivery only to the
addressee or to some agenz of the addressee who has been
authorized ia writing co r=2ceive the mail o the addressee. It
is the feeling of the Subcommittee that this Restricted Delivery
may not fulfill the requirements of due process insofar as nottice
is concerned. .

feels that service

by mail is a useful device

to be preserved 1f 1t 1is possidle to do so. The

proposed Rule changes conforma closely to a method of service
available under Rule 4 of the Federal Rules of Civil Procedure.

P s 2

The particular parts of Rule &4 that areadapted to the proposed
changes to the Texas Rules of Civil Procedure are:
RULE 4. Process.
(c) SERVICE.
(C) A summons and complaint may be served upon a

defendant of
(1) or (3) of

any class referred
Subdivision (d) of

to
this

in Paragraph
Rule =

(ii)

3v mailing a3 copy of the summons and of the
complaint (by Firsct Class Mail, postage prepalid)
to the person to be served, together wilh Cwo

copies of a notice and acknowledgment conforaming
substantially to Form 18-A and a recturn eavelope,

postage prepaid, addressed to the sender. I[f no
acknowledgment of service under this subdivision
of this Rule is received by the seader within
tventy (20) days after the date of mailiag,
service of such sumaons and coaplaiant shall be
maid under subparagzraph (A) or (B8) of zhis
paragraph ln the manner prescribed by subdivision
(d)(1) or (d)(3). '
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RN PR S
N X oA
e TR

While

the

(D) Unless good cause is shown for not doing so,
the Court shall order the payment of the costs of
personal service by the person served 1f such
person does not complete and retura wichin twenty
(20) days after mailing, the notice and acknowl-
edgment of receipt of summons.

(E) The notice and acknowledgment of receipt of
summons and complaint shall be executed under
oath or affirmaction.

of service will constitute a compliance wich
requirement of notice.

the

proposed service by mail will not be used in a majority
of situations, it is felt that it will be useful under a anumber
of circumstances and that the return of the acknowledgment of
receipt
process

du
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- CERTIFIED MAIL - RETURN RECEIPT REQUESTED CE;

Receipt No. P 458 526 813 s// . 2

State Bar Staff Coordinator .

for Administration of Justice Committee
P. 0. Box 12487
Austin, Texas 78711

55 7 A

I enclose in final form proposed revisions of Rules 99, 103, 106
and 107 of the Texas Rules of Civil Procedure. This proposal 135
to be submitted to the next Administration of Justice Committee
meetiang, which I believe will be April 5. It 1s requested that
this matter be circulated to members of the Committee as early as
possible and that the proposal be included on the agenda for that
meaeting.

If any problem arises, pleaasa contact me by telephone.

Sincerely, .-J -—:

~

Charles R. Griggé/
CRG:b1
Enclosure
cc: The Honorable James Wallace
Assoclate Justice, Slupreme Court of Texas
P. 0. Box 12248

Austin, Texas 78711

Mr. Mike Gallagher.:

Attorney at Law

7th Floor, Allied Bank Plaza -
1000 Louisiana

Houston, Texas 77002

The Honorable John Cornyn
37th District Court o
Bexar County Courthouse
San Antonio, Texas 78205

Mr. Phillip Johnson
Attorney at Law
( . 10cth Floor, First National Bank Building
I /
- Lubbock, Texas 79408 OLOB050
' OGO
Mr. Donald 0. Baker e o
Attorney at Law
1024 Tenth Street
. Huntsville, Texas 77340
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STATE SAR OF TEXAS

COMMITTEE ON ADMINISTRATICN OF JUSTICE

Exact wording of existing Rule:

RULZ 106. SERVICE OF CITATION
(a) Unless the citation or an order of the court =:th
directs, the citation shall be Served by
by Rule 103 by

the citacion
copy of the petition attached thereto, or

(2) mailing to the defendant Yy registerad or
matl, with delivery rescricted to addres
recelpt requested, a true copy of the citacian
the petition attachad thereto.

(b) Upon motion supported by aZfidavic stazing th
of the defendanct's usual place of business or
abode or other place where the deleadant can
and statinz specifically che facts showing that
attempted under either (a)(l) or (a)(2) ac the
such affidavic but has not been
authorize service

STTNG RULE 106 CONTINLED ON

usual pla
provcabdbly e

iocacion na
succeassiul, *he cour

POUVOZZTrFAC—IOTMMOO®D

1I. Procposed Rule:
new woraing; see exampie attachea).

seTvica2 1as

see onlv, recu

<2

(1) delivering to the defendant, in persoa, a true copv o
with date of delivery endorsed :hereoa wich

.

nerwis,
any officer authorized

the lacation

i
'
i

Marx througn Celetions 1o existing rule witn casnes or put in carentnesis: uncartine progc:

; RULE 105. SERVICE OF CLTATICON
3 (a) Unless the citatcion or an ordac of tha tourt octherwis
4 directs, the citation snhall be served by any oificer ar =2rso
5 authorized by Rule 103 by ) ;
6 . . P . C o

(1) delivering to the detandant, ia person, v a sherifi or
U constable refaerrad to in Rula 103, a true copy o ctnce..
8 cltazion witn Che aate of delivery e2endorsad thereon with
9 copy of the petition acttached thereto, or
10 “(2) [m2titas 28 2he de<endzne 5y resgtzcersd or car=+sted
1 matty ¥witeh dettvery reserrcssd 0 addresszes ontws Teszcc T
12 recerdt reguestecdT 3 £rue copy of the crtaszen wreh 2 copy or -

the pesttton sttacned sheretor] —
13 (2) mailiag a copv nf tha cization, with 'a coov of =4
14 petition asitachea thereto, (bdv firsz class marl 20stage
15 prepald/ o the nerson ta D& served, fovmbier <ifn {(wo 213°tes |
16 of a noctica uand acxnowledrmoant conformiaoe suoscantiaily fo
17 the form neroilnatter s2C osut and a return 2~nvalone., ~asCige=
18 prenatd and addressed to the »~ender, [ no acxnowtedsment ot

service under this subdivision o0 this Rufe 15 raceivaa Dve
19 the sender withtina twenCvy (20) davs after tne Jdate of =ati,: :ng
20 service of Such ¢l1Cafion Jdad nell1lion s0atl e made 2% some
21 OCher {orm 00 Sarvice nravided in this rule, Hdowever, unjiess
ete. 000d cause 15 shown far aac dolne »0, fhe Caur: DSav orsaer fne

PROPOSED RULE 1OA CONTINUEIN OY SEXT DG
Brief statement of reasons for requested changes and Jacvantages to be served Dy prosased new Rule: B
00400853
Rgsoecr!ully submittea,
MName
Date 167
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REQUEST FOR NEW AULE QR CHANGE OF EXISTING RULE ~ TEXAS RULES CF CIVIL PROCECUA

i

z
n
-t
2
3

=t
O

COMMITTEZ ON ADN N OF JUSTICE

m

Exact wording of existing Rule:

VOVOZIrA-"ITOmMmMmoOO®»

Preposed Rule: (Mark threugn celetions to existing ruie witn C2shes or cut in pirenthesis; uncariina proc:
new worcing; see examp:e atizanea).

SA0RN T ZEFORE ME 5+ tha said (Sizarar ageze)

S _ZOoOTALSSlon 2XDiras;:

O ~ND O L WA —
[e]
2}
%)
1
u
3]
»
)
v
v

ACKNOWLEIGMENT OF 2ECSTI?PT OF CITATION AND PETITICN

LA

[Fe}

—
o
—
1
v
)
v
~
v
[=%

..... 2 coov of the citation and of zhe netistiapg in
11 the above c:3scatianad mattar sn Cne lav o or B
12 ’ )
13
14 Sitcnactura
15
16 (Reiazionsais 1o ane.-a S
17 AUTRATLTY TO TACRLlVS Sacviia ae
18 DrOoCA~S.
19 o
Nn‘u Date a: di1zzazura
!
etc. . Coay e
DROPOSED RELEL LA CONTINULD ON NENT PAcs
Brief statement of reasons for recuested changes and acvantages to te werved by prencsed new Auje:
.
XA} el &)
00300056
Resoectruliy susmutted,
.
MNam
Cate 157 ame
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COMMITTZZ CN ADMINISTRATION OF JUSTICE

1. Exact worcing of existing Rule:

{«ww.

.&‘H-Mu

¥ P Puigrin Irk. = el

= 1y SR MRl Twit i AR NE
. ot~ o IR 2

i 225705 Sy kw&.«y > ‘-..,«MIW—.Ap

PPOVOZLCARETTOTMOOT D>
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new warging; see exampie attacnea).

8]
1 -
2 SW0RTN TQ 3ETNIAT MIT tha sq1d I3lsans : farzw) aa =na
<5 DR :
3 Fo
5
4 °3
5 Soctar Fuesitie 332 of yK
6 ( )
7 My commission sxoiras: .
;
8 (%) Upon motion supported Sy afiidavict stating th “
9 locacion of the defandanc's usual place of Susianess or usuai-
1 £ ; i i - - S
-.nhﬂu1\',.v4.n.o.., 10 vm,m.nmfonu uwocm or other u_.urm.....nm.‘m the defendantc can
.Qw.nh&(qﬂﬂ.%ﬂ»«. 11 prodasly be found and scatiag specifically the facts showine-
e R VS B % v i ; jer st . . Can
> J\MM{JWW..W\..} == 12 that service has been attempced under =2ither 13)(1l) or {(a){2:
RN D itiv: E 13 at the locaction named in such affidaviz Su-

; Sul has not Seecr '}
successful, the cour:s may iuthorize ser - -

13 uT Tvice

(1) by an officer or bv aav disinterested aduit aamea
15 in che courc's order by leaviag 4 true copy of the cita- ..
16 tion, r.m.n: a copy of the petizion ._nnur.:mu.. vith anvone-
17 over sixtae=2n vears of age a1t the location mvnnwm_..mw Lo
18 such atfidavig, or
19 (2) tn anv other manner tha:z the af:fidavic or other

evidence before the cour: shnows wil! S¢ reasonadl v
effective to give the defendant aottce of suic.

etc. END OF PROPOSED RULLE oo

Briet statement of reasons tor requested changes and 3avantages to be werved by pracased new Rula:

00000057 '

Rescectiully suomittea,

Cate 197
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REQUEST FOR NEW RULE CRCHANGE OF ZXISTING RULE -= TEXAS AULES OF CIVIL FRCCICURE
I, Exact wording of existing Ruie:
RULZ 107, OF CITATION
A .
8 The rezurn of the offizer executing the citation saall >e
(o] endorsed on or acttached to the same; iz snail scaze waea tha
D citacion s served ana cthe manner of servic2 and Sust 32 signea
£ by the officer officially, “hen the citacion vas servaag by
£ registerad or‘c;rtified 2ail as authorized 35y Rula 108, the
return by the officer nmus?t also conctain the rezurna recei-s with
G the addressee's signature. “hen the officer 73s not served the
H citation, the rezturna snall show zhe diligence usad Sy the asfficer
1 to exacule the saze and Tthe cause of f3ilzire 13 axscucze 12, and
J where the defansanc 1s o 52 faund, 17 he can ascz2rzain.
K %he{e TL1faliosn 18 aexecuted S5v an a1lternsiiive meIsss 3s
L ::fo:ziii,zz ;f‘iq.iié—?rao: 0I service snai. %2 mac2 L1 the
M No defaulc j:.xcg':en: H
N clzacion =witn nro2f 27 se
fo) ordarad oav e in =&
[ 1905, sanalt >een on I
davrs exciusiv 2 tne dav
a 3,
R
D 0rF Lz (o7
. Preposez Ruie: {Marx thrcugh celetiens exISUNG rule wiItn CJISNeS Cr Sut in Cirentnes:s; uacariine ore
f2w wWOorging; see examsg:e atlacnea).
1 RULI 1907 RITURY CITATION
) . ZTUR: TIiTaTIOn
3 The raturn of the ofiicer executiang a cizazioan
4 Rule 195(a)(l) snhall be endorsed on or attacnes :o C z
5 shal} stace en the cltation was served 3aad the :snne; og
5 Sizche ?nd be signed 53 :h; officer offiiziailv, ~hen the
7 Z{;}f;;enizego;'sgrveizrne citacion, :he.re:ur: shall show the
ilige ¥ the oflicer to execute the same and the ciusae
8 ?{ failure to execute it, and where che delendant (s zo 32 fasung
g 1t he can ascertain, [When 2he cifz22r2a was sarwas b;
10 regtstec-ea *fied ma2ii 33 szchori=es 3 R=te EES e
11 re e H 2
12 °° Bl
a 3
13 = >y
14 2 B
15 4 321zl cetns in B
16 % aricinal ¢ clars Ji;\';e
17 Itfatica saa Sierd st
18 co e case s $9 corcagcc ey
19 re:{?c: t2oDiezian oaf sarvice
20 fnere Sridiion 13 sxeculed by an alternative mezixod 3s
i authortzed hy Rule 196(H), nroocr of service shat! se made 1a the
qanner orler-a 3v the court.
ete. PROPOSED AVLY 197 CoNTINULD on N AL

Zrief statement ct reaccns for rez

GOU000LS

ed. .
u

Reccogtivily suzminied,

25103 CRINGES INC 1C¥aNtages 10 be wMed By CIC2CRT New Rule:

Name
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9
10
1
12
13

Precosec Ruie: (Mark througn celetions 1o existing rule with casnes or sut in ¢

2y
oy

st

ik

STATE SAR CF TEXAS

CMMITTEZE CNADMINISTRATION OF JUSTICE

REQUEST FOR NEW RULE CR CHANGE QF EXISTING RULE — TEXAS RULES OF CIVIL PROCESUF ™.

. Exact worcing of existing Rula:

Irentnesis; uncerina oroses

new worging; see examao:2 attacnea), i

No defauit judgmen: shall be
cizaztion with proof of sarvice as AT2viied by thils rula,
aveat =zi: 100 15 executed under
106(>), shail nave bYeen oa file

days, exclusive of the day of

Tanzed in anv cause un:i

<IN

orderad 5v the cour: in =-hae iz

o

wizh

a
o clerg of the ¢aur-s
filing and the day of judgmenc.

14
15
16
17
18
19 y -
2 L
21 END 0F PROPOSED AULE 10T
etc.
Brief statement cf resegns for requested Cran7es 3nQ aCvantages ta e wervec By prescwd new Aule:
SEEOTLLLOVING pa
YELE e
Guso0059H
Resgectiully sucmittes
. .\ S - . - .
T . l et N 4 f.ame [
se ’ - -~ ~ K .
Dste 157 L RN
s ~ — —=
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OF RTASONS ANGES
AND
AJVANTACEIS TO 22 SZaveEDd =2y 2ULES:

Thz proposed Rwule changes
provisions of Rule 106(3)(2) a

That Rule provides thac servic
by:

"(2) Mailing to the defendant
certified mail with daeliversw
,

" n
o
e,
(2]
-
~
(%]

from the fact tha:t zha
r availadie Zor usas.
ion 2ay be accompliisaed

- addrassee salwv, return rzgcelpt ¢
Cop¥ ¢l the cization with a coony

o
2quested, a trou
ot

attached thereto." (EZmphasis added)

At the tinme that portion of Rulza 106 was adopted, Zhe Tnicted

States Poszal Service provided an "Addressee Onlv" servi 5
that parcicular service is nao longer availasie through zhe sost

service. The closest approximaction of
addressee or to some agant of the ad
authorized in wrizing to racaive

is the Zeeling of zhe Subcommiczea ¢

<nown as "Rescriccted Deliverw" and assures dalivery onlv 2o
]

c
o
may not fulfill the requirements of
is concernea.

s
he matl of the addressaa. iz
aT Iats Restrizczad : T
due process iasofar

vica ez
al

such a service i3 now
1 the

dressee wno =ha

The Subcomaitces Z2els that serviece 5v =ail is a useful zavige
and ought 9 be preserved 17 iz is pessiola o do so. The
proposad Rule changes confosrm closelvy to a4 aethod 0 sarvice
avalladble under Rulz 4 of the Federal Rulaes o7 ivil Procaaura,
The parciczuiar jarcs of Rule & 73t areadasced T3 the oprozosed

changes to the Taxas 2ulas of Civil Procedure ara:

RULE 3, Przcess.,

{e) sErvice.
(c) A summons and complaiat mav

defandant of anv class raferred

be served upon a
to in Paragraph

(1) or (3) of Subdivision (d) of zhis 2ule =

(ii) 3y nailing a copv of the summons and of the

complainec (by First Clas
to the person to be
copies of a notice and ac
sudbstanttally to Fora 13-A and a
postage prepaid, addressed to the
acxnowledgmeant of service under
of this Rul2 is received by che
twancy .(20) davs after the da
service of Such summons and com
maivd under subparagraph (4A)

]

Mail, »
erved, to
xnowleds

— W

ostage preosaid)
gether with two
meat conforamaiag
recturn envelope,
sender. I{ no
this subdivision

seader wizhin
te of aailiag,
oplains shall be
or (8) of this

parawrapn 1a the Aanner prescribed 5y sudbdivision
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@(]llEF lUSTl(:E THE SUPREL\I E CO URT O F TEX[\S CLLERK
:‘ JOHN L. HILL PO. BOX 12218 CAPITOL STATTON MARY M. WAKEFIELD
: JUSTICES AUSTIN, TEXAS ™87 11 i

EXECUTIVE ASST.

SEARS McGEE WILLIAM L \ILLIS

ROBERT M. CAMPBELL
FRANKLIN 8. SPEARS
C.L. RAY

JAMES P. WALLACE

TED 7. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A, GONZALEZ

ADMININTRATIVE ASNT.
MARY ANN DEFIBAUGH

o September 18, 1985

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Cliffe

1235 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
70th F1., Allied Bank Plaza
"Houston, TX 77002

Re: Rule 101

if Dear Luke and Mike:

I am enclosing a letter in regard to the above
j rule.

May I suggest that this matter be placed on
our next Agenda.

Sincerely,

-~

J S P. Wallace
stice
JPW:Tw
Enclosure
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LOGAN. LEAR. GOSSETT. HARRISON, REESE & WILSON

ATTORNEYS AT Law
12 NORTH ABC
P. O. DRAwER 911 2
SAN ANGELO. TEXAS 76202.0911
RatrH Locan (1913.1983)
Tom LEAR

GREG GOSBETT
GEORGE W. HARRISON {

MORRIS M. REESE. JR ‘ < i
Jc";:::H\AVNIL;.ONDAVIS Se pt ember 12 , 1985 4'/‘\’/ 1-/0
4} ﬁ}2;7
| s .
! oA

TELLPHONE (913) €33.3291

Honorable John Hill, Chief Justice
Texas Supreme Court
Supreme Court Building
Austin, Texas 78711

Re: Proposal of Amendment to the Texas Rules of Court

Dear Chief Justice Hill:

I would like to propose a change in the requisites for ci-- £
tation as set out in Rule 101 of the Texas Rules of Civil
Procedure. Presently our citation has required the defen-
dant "to appear by filing a written answer to plaintiff's
petition at or before ten o'clock A.M. of the Monday next
after the expiration of 20 days after the date of service
thereof."

My objection to this anachronism is two-fold. First, the
computation of the answer day can sometimes be confusing,
particularly if the twentieth day falls on Monday or the
Monday is a holiday. Secondly, often intelligent clients
assume that they must appear ian court at ten o'clock on
the answer day and are confused by this terminology. Why
not provide that an answer must be filed within a definite
time, such as 20 days as required in federal court?

In this age of fair notice z2nd consumer protection I would

also suggest that citation might contain some simple state-

ment to the recipient, such as: You have been sued. You

have a right to retain an attorney. If you do not file a

written answer with the appropriate court within the appro- b
priate time, a default judgment may be taken against you. -

Your consideration to the above will be greatly appreciated.

With warmest regards, I remain

Very truly yours,

<:§79éééz;-

L

SSETT, HARRISON, REESE & WILSON

005000635 A -



TexasTech University

School of Law
Lubbock, Texas 79409-0004 / (806) 742-3791 Faculty 742-3785

October 15, 1986

o Mr. Luther H. Soules III
. Soules & Reed

800 Milam Building

East Travis at Soledad

San Antonio, Texas 78205

In re Rules 205-09

Dear Luke:

I am attaching the committee changes to Rule 209, the Supreme
Court Order relating thereto, and the corresponding revisions to Rules

205-08.
Sincerely yours,
J. Hadley Ed
Professor of Law
JHE/nt
Enclosure
] | 0050006

i “An Equal Opportunity/ Affirmative Action Institution”



Rule 205. Submissicon to Witness; Changes; Signing

When the testimony is fully %ranscribed the deposition
cfficer shall submit the original déposition transcript to the
witness or if the witness is a party with an attorney of record,
to the attornev c¢f record, for examination and signature, urless
such exeminaticr und signature are waived by the witness and by
the parties.

Arny chengec in form or subksterce which the witness desires
to make shall be entered upon the criginal deposition transcript
by the cfficer with the statement of the reasons givenr by the
witness for making such changes. The oricinal deposition
transcript shall then be signed by the witness, unless the
parties by stipulation waive the signing cr the witness is ill or
cannot be found.or refuses to sign. If the witness dces not sign
anc¢ return the cricinal deposition transcript within twenty davs
of its submissicn to him or his ccunszel of reccrd, the officer
ghall sign it and state cn tte record *the “zct o the waiver of
examination and signature or of the illress or absence of the
witness or the fact of the refusal to sign together with the
reason, if any, given therefor; and the original deposition
transcript may then be used as fully as thouch signed; unless on
motion to suppress, made as provided in Rule 207, the Ccurt holds
that the reascns given for the refusal tc sion require its
rejecticn ef-the-depesitier in whole or in part.

Ruie 206. Certification ané Filing by Cfficer; Erhibits; Copies;

letice ¢f Filing

VOL0006H




1. Certificaticn and Filing hy Cfficer. Tre cfficer shall
certify cn the depositicn transcript that the witness was Jduly
swcrn by him and that the deposition is a true reccrd of the
testimony given by the witness. The officer shall include the
amount of his charges for the preparation of the ccrpleted
depcsition transcript in the certification. Unless otherwise
orderecd by the court, he shall then securely seal the oricinal
depcsiticn transcript in an envelope endorsed with the title of
the action and marked ”Depc:itﬁon trenscript of (here insert nzme
cf witrese)" ard shall prempily file it with the ccurt ir which
the action is pending or send it by registered or certified mail
to the clerk therecf for filing.

2. Exhibits. Documents and things produced for inspecticﬁ
during the examinaticen of the witness, shall, upch the recuest of
& rartyv, be marked for iIdentification and annexed to the
depositicen transcript and may be inspected ané copied by any
party, except that if the person producing the materials desires
to retain them he may (a) cffer copies to be marked for
idertification and annexed to the depcsition trenscript and to
sexve thereafter as originals if he affcrés to all parties fair
cppcrtunity to verify the "copies by comparison with the
criginals, or .(b) offer the originals tc be marked for
identificaticn, after giving to each party an oppcrtunity to
inspect and ccpy them, in which event the materials may then be

tsed in the same manner as if annexed to the depcsition

transcript. Any party may move for an order that the original be

0000006
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annexed to and returned with the depcsition transcript to the
court, pending final disposition cof the case.

3. Copies. Upcr pavrert of reascnable charges therefor,
the officer shall furnish a copy cf the deposition transcrint to
any perty or to the cepcnent.

4, Mctice of Filinc. The person filing the deposition
transcript shall give prompt rotice of its filing to all parties.

5. Insrection cf Filed Depociticn Transcript. After it is
filed, the depositicn transcript shall remain .on file zné be
aveilable for the purpose of being inspected by the dercnent or
any party and the deposition transcript may be cpened by the
clerk or justice at the reguest of the depcnent or any party,

tnlecs otherwisze crcdered kv the ccurt.

Rule 207. Use cf Dercsition Tranccrirt in Court Prcceedings

1. Use of Deposition Transcript. 2t the trizl or upon the
hearing of & motion or an_interlocutory proceeding, any part or
all of a deposition transcript, insofar as admissible under the

rules of evidence applied as thcugh the witness were then present
and testifying, may be used by any perscn for any purpose against
any party who was present or represented at the takinc cf the

deposition or whc had reasonakle notice therecf.

2. Substituticn of parties pursuant to these rules does
¢t 2Zfect the right to use depcsiticn transcripts previcusly
trlon: end, wken a suit in a ccurt of the Uritad sta=-:z:s cr of

this cor any other state has been dismissed and anctler cuit

GOLO006"7




involving the same subject matter is brought between the same

parties cr their representatives cr successors in interest, all

cdepcsition transcripts lawfully taken and auly filed in thLe
former suit may be used irn the latter as if origirally taken

therefor.
) 3. Motion tc Suppress. When a depositicon trarnscript shall
nave been filed in the court and nctice civen at lezst one entire
cey tefcre the day on which the case is called for trial, errors
and irregularities in the noﬁice, and errors in the manner in

which the testimory is transcribed or the depcsition transcript
is prepared, siéned, certified, sealed, endorsed, trznsmitted,

filed or otherwise dealt with by the depcsition officer under

Rules 205 and 206 are waived, unless a motion to suppress the~
cdeposition trarscript or some part therecf is made and notice cf

the written cbjecticns made in the motion is given tc every other

prarty ktefore the trial commences.

“ule 208. Depositions Upor Writtern Cuestions
1. {lo chance)
2. (Nc charce}

3. (Mo chkange)

4. (No change)

S. Officer tc take Responses and Prepare Record. 2 copy of
the notice and ccpies of all questions served shall ke delivered
by the party taking the derosition to the officer designated in
the nctice, whc shall preoceed promptly to administer an cath to

the witness in the manner provided in paragraph 2 cf BRule 204, to

00500068



take the testimony cf the witness in response to the questicns in
the mranrer preovided in paragraph 3 of Rule 204 and to prepare,

certify, and file or mail the depcsiticn in the

G

menner previded by PRules 205 and 206, attaching zhereto the copv

¢? rle nctice end gquestions received by him. ié
The person filing the depositicn transcript shall c¢ive

prompt notice of its filing to all parties.

After it is filed, the depcsition transcript shall remain on o

file and ke available for the purpose of being inspected by the
witness or deponent cr any party and the depcsition transcript

may be opened bv the clerk or justice at the request of the

witness or deponent or any party, unless otherwise ordered by the

ccurt.

Rule 202. Retention énc Dispositicn c¢f Derosition Transcripts

and Cepcsiticns upon Written Questions (New Rule)

"The clerk of the court in which the deposition transcripts

ané depositicns upcn written questicns are filed shall retain and

dispose c¢f the same as directed by the Supreme Court.

00500069



SUFZ=LT COURT CORDLP. FELATING TC PETENTION ANLD DISPOSITICN OF

DETOSITICN TFANSCRIPTS 2AND DEPCSITICHMS UPOM WEITTEN QUESTIONS

In compliance with the prcvisicns cf Rule 20¢%, the Suvreme

Ccuvrt herelvw directs that depositicon transcripts and depositions

uron writter cuesticns be vetairad and dicpcsed cf kv the clerk

ci the ccurt in which the same are filed upcn the fcllowing

basis.

This order shall apply chly to (1) thcse cases in which no

-

retiorn. for new trizl was filed within two(2) vears after -udcment

PR
Cld .

was rencered on service of preccess by puklicaticn aré (7))

cther cases in which judament has keen entered bv the clerk for

one hundred-eichty (198C) davs and either there was 1¢c perfectiodn

cf arpeal or there was perfection of aprpeal and order of

dismisszl or renditicn of final -Judgment as tec all parties and

mandate iscued so that the case is ro lcnger rnending or on

1

appeal.

After firet aiving all the attornevs of record written

nctice thaet they have an cpportunitv teo claim and withdraw the

seme, the clerk, unlecss ctherwise directed by the court, may

dispose cf ther trirte (06} Savys after agivino such notice. If

B P

any such ccocunent is desired hv more then cne attornev, the clerk

shall make the necessarvy cecpies and rrcrate the cost amcnag all

the attornevs desiring the dccument.

OUL0O0 0



LAW QFFICES

SOULES & REED

800 MILAM BUILDINC - EAST TRAVIS AT SQLEDAD
SAN ANTONIO, TEXAS 78203

STEPHANIE A. BEL3ER
RCBERT E£. ETLINCER
PETER F CAZDA
ROBERT D. REED
SUSAN D. REED
RAND . RIKUN

JEB C. SANFCRD
SUZANNE LANCFORD SANFCORD
RUCH L. 5COTT. IR
SUSAN C. SHANK
LUTHER H SCULES HI
W. W. TCRREY

TELEPHONE
(512) 222-2144

July 14, 198s

Prorfessor William V. Dorsaneo III
Souteshrn Methodist University
Dallas, Texas- 75275

Dear B1ill:

Enclosed is a letter from Justice Wallace regarding consideration
of amendments to Rule 74 and Rule 131 of the Texas Rules of
Apcellate Procedure. Please draft, in proper form for Commitzee
ccnsiceration, an appropriate Rule change for submission to the
Ccémmittee and circulate it among your Standing Subccmmitte
members to secure their comments.

As always, thank you for your keen attention to the business of
the Advisory Committee.

Verytruly yours,

LHSIII/tat
encl/as
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CHIEF IUSTICE THE SUPREME COURT OF TEXAS
JOHN L. HILL P.O. BOX 12248 CAPITOL STATION

JUSTICES AUSTIN, TEXAS 78711
SEARS McGEE

ROBERT M. CAMPBELL
FRANKLIN S. SPEARS
C.L. RAY

JAMES P WALLACE

TED Z. ROBERTSON
WILLIAM W, KILGARLIN
RAUL A. GONZALEZ

Mr. Luther H. Scules, III, Chairman
Supreme Court Advisory Committee
Scules, Cliffe & Reed

800 Milam Building

San Antonic, TX 78205

o m——

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center

Gouston, TX 77010

Re: Rules 74 and 131

June 27,

1986

Texas Rules of Appellate Procedure

Dear Luke and Mike:

The Court reguests that your committees consider amending
Rules 74 and 131 of the Texas Rules of Appellate Procedure as

follows:

Rule 74. Requisites of Briefs

Briefs shall be brief. In civil cases the brief shall

CLERK
MARY M. WAKEFIELD

EXECUTIVE ASST. 4
WILLIAM L. WILLIS

ADMINISTRATIVE ASS'T. )
MARY ANN DEFIBAUGH -+

consist of not more than 30 paces exclusive of the Table of

Contents and Index of Authorities. The court | mav,

motion, permit a longer brief. Briefs shall be filed

Rule 131. Requisites of Applications

-

1
i

¥
rr
Pl
wad

The application for writ of error shall be addressed to
"The Supreme Court of Texas," and shall state the name of the

party or parties applying for the writ.

00U000 72
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- June 27, 1986

Page 2

designated as "Petitioner" and "Respondent." Application for

writ of error shall be as brief as possible shall consist of

not more than 30 pages exclusive of the Table of Contents and

the Index of Authorities. The court may upon motion permit a

longer brief. The respondent should file ...

Sincerely yours,

O\
Jamégfﬁi Wallace
Jéstice

00300073



LAW OFFICES

SOULES & REED

800 MILAM BUILDING + EAST TRAVIS AT SOLEDAD

SAN ANTONIO, TEXAS 78205

STEPHANIE A, 3EL3ER
ROSERT E. ETLINCER
PETER F CAZDA
ROSERT D. REED
SUSAN D. REED
RAND [. RIXLIN

JEB C. SANFORD
SUZANNE LANCFCRD SANFORD
HUCH L. SCOTT. AL
SUSAN C. SHANK
LUTHER H. SOULES It
W. W. TCRREY

TELEPHONE

October 24, 1986

Professor William V. Dcrsaneo III
Southern Methodist University
Dallas, Texas 75275

RE: Appellate Rules 80 (a) and 90(a)

Dear Bill:

The enclosed is a recommendation Zfrom COAJ. Please circulate
within vour subcommittee and draft Please dratft, in proper form
for Committee consideration, appropriate Rule changes for
submission to the Committee and circulate it among your Standing
Subcommittee members to secure their comments.

As alwayvs, thank you for your keen attention to the business of
the Advisory Committee. ‘

Very truly yours,

Tleb

TUTHER H. SOULES III
Chairman

LHSIII/tat
encl/as
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[ énd necessary to final disposition of the appeal ]aﬁe-hand down a
written opinion which shall be as brief as practicabT&. Where the

issues are clearly settled, the court shall write a brief memoran-

dum opinion which should not be published. /LMA&M”““}XZ ¢@¢@ﬂuu€!

Comment:

This charge is suggested by the Supreme Court. The
purpose is to require the court of appeals to address

all pertinent issues rather than decide the case on one
or more dispositive issues and disregard the other perti-
nent issues. This quite often results in a reversal and
remand by the Supreme Court causing unnecessary. delay in
disposition of the cause along with an unnecessary second
consideration of the cause by the court of appeals,

l')
. s UOLODOTD .
N Lt &W“CO L @ ‘“ ’d//
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LAW OFFICES

SOULES &8 REED

800 MILAM BUILDING - EAST TRAVIS AT SOLEDAD
SAN ANTON!O. TEXAS 78205

STEPHANIE A. 3EL2ER
ROBERT £ ETLINCER
PETER F CAZDA - o
ROBERT D REED :
SUSAN D. REED

RAND |. RIXLIN

JEB C. SANFQRD -

SUZANNE LANCFCRD SANFCRD

HUCH L. SCOTT. !’.

SUSAN C. SHANK

LUTHER H. SQuULzs it g
% w. TORREY

TELEPHONE
(512) 224-9124

September 25, 1986

Proressor William V. Dorsaneo III
Soutenxrn lethcodist University
Dallzs, Texas 75275

Dear =Z1ill:

Enclcsed is a letter Irom E. Landers Vickery regarding amendment
< of Rule 136(a) of the Texas Rules orf Appellate Prccedura., Please
irart, in proper form for Committee consideration, an apprcpriate
Rule change fcr submiscion to the Committee ané circulate it .
amcng your Standing Subccommittee members to secure their "
comments. '

e

As alwavs, thank you for your keen attention to the busiress of
the Advisory Committee.

Very trulyv vours,

C;fioCﬂLu A/(;;QLCQ»ZZZ

LUTHER H. SQULES IIX
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PETER J. BALEGA
BYROD L. BONNER

OICK TERRELL BROWN
JAMES M. BURGER®*
CURTIS W, CANNON
JAMES S CHESLOCK
GEQRGE COWDEN It
J. ANDREW CRawWFQORD
ROSS S. CROSSLAND
1. PATRICK CEEwr
ROBIN A, FASTENAU®

JAMES P GALLATIN, JR*

CILEEN M GLE:MER®*
JEFEREY A SREEN
CAVID 5. mURT
JAMES E.INGRAM
RICHARD J, *ENDALL®
JACK T. KOLZE

LAWRENCE R LINNARTZ

THOMAS A MARTIN

LAW OFFICES

McCAMISH, INGRAM, MARTIN & BROW\I

DALE V. MATTHENS

JOMN N. MCCAMISH, JR.
JOHN A, MCCULLOUGH*
PAULA 5 MCGEZ

DONALD PANCOAST NOBLE
THOMAS M. O'BRIEN
JONATHAN D. PAUERSTE!N
BRUCE S. RAMO”

ROBERT a. RaPo

NANCY ~AMILTON REYES
SOHN T REYNOLDS
WILLIAM M, PORK
CHARLES W, SCHOL2Z
RCHARD A, SITH
BRUNO SONS.NO

€. LANDERS VICKERY
ANDREW S, VIGER

B0OB WAGGONER

Q. JERROLD WiNSK!

A PROFESSIONAL CORPORATION

September 15, 1986

1200 T4

650 MBANK TOWER
221 WEST 6TH STREET
AUSTIN, TEXAS 78701

(312) 474-6575

TELECCPIER (512) 4741388

VO PEPUBLICSANK PLATA
175 €. AQUSTCON
SAN ANTOMNIO, TEXAS 78205
($12: 225-95C0
TELEX 2108711104
TELECCPIER (512) 2251283

MCCAMISH, INGRAM, MARTIN,
BROWMN & MCCULLCUGH,
2C.

2828 PENNSrLVANIA AVENUE, NW.

WASHINGT UN, D.C. 20007
1202 237-7200 |
TELECOPIER 1202 3381299

ROBERT /. MURRAY

OF CIUNSEL

0T ADWITTES 1N TEXAS

Mr. Luther H. Soules, III

Chairman

Texas Supreme Court
Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, Texas 78205

Re: Tex. R. App. P. 1l36(a)

To the Committee:

I recently consulted Rule 136(a) to determine when to file my
brief in response to my opponent's application for writ of error.
This Rule prescribes filing the response fifteen days after "the
filing of the application for writ of error." It is unclear
whether this language refers to the filing by the petitioner (Rule

130) or to the filing by the Clerk of the Supreme Court (Rule
132(c)).

When I called the Clerk's office, I was advised that the
Suoheme Court interprets Rule 136(a) to refer to the filing (i.e.
docketlng) of the appllcatlon in the Supreme Court. Nonetheless,
this interpretation is not clear from the face of Rule 136(a). To
help prevent high blood pressure among Texas attorneys, I would
suggest that the Committee clarify this Rule the next time the
Rules of Civil Procedure are amended.

Sincerely,

Yy

5, mi.;/é—— \///bs /L-’
E. Landers Vickery

ELv/dsg 00s00077
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| LAW OFFICES
i R
|
j ‘ SOULES & REED
, £-3 300 MILAM BUILDINC * EAST TRAVIS AT SOLEDAD
| & SAN ANTONIO. TEXAS 78205
i
i STEPHANIE A. 3EL3ER TELEPHONE
! ROBERT E. ETLINCER (312) 224-9144 L
! PETER F. CAZDA i
: ROBERT D. REED -
. SUSAN D. REED
: RAND 1. RIKLIN
i JEB C. SANFORD
SUZANNE LANCFORD SANFGRD
; HUCH L. SCOTT. !R.
; SUSAN C. SHANK
LUTHER H. SOULES 111
; w. w. TORREY
j June 25, 1686 -
1 . s
i Professor William V. Dorsaneo III
‘ Southern Methodist University
Dallas, Texas 75275 -
Dear Bill:
: Enclcsed 1is a letter from Judge Frank Douthitt regarding £
consicderation of an amendment to Rule 356. Please dratft, in
preper form for Committee consideration, an appropriate Rule
change z1cr submission to the Ccmmittee and circulate it among

your Standing Subcommittee members to secure their ccmments. =

: As always, thank you for your keen attention to the kusiness of
g . the Advisory Committee.

LHSTII/tat
encl/as

3
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RAY SHIELDS

COURT REPQRTER FRANK J. DOUTHITT P 0.BOX 530

l HENRIETTA, TX 78365—0530
. JUDGE

S7TH JUDICIAL DISTRICT AREACODE 817
ARCHER.CLAY AND | 538-5913
MONTAGUE COUNTIES

¥ ' LINDA BURLESON
- COURT COORDINATOR

May 21, 1986

Luther H. Soules, III

800 Milam Building, East Travis at Soledad
San Antonio, Texas 78205

Re: Supreme Court Advisory Committee

Dear Luke:

Thanks for your list of the members of the above committee.

| I was in the State Bar Center at the same time as your meeting

’ and ran into Frank Branson. He invited me to come in and -
talk to the Committee about my problem, but we were so busy

7% with Pattern Jury Charges I, I never got in.

_ From looking at the Committee it's obvious that very few
of the Committee members practice in a multi-county district
court. Because of that, I want to make one more short comment
about the two matters I have brought to the Committee's attention
in the past. One has to do with recusal practice and the
other with time table for filing the record in appellate
courts. Both are problems in rural districts. Apparently,

they are not such a problem in an urban district. I believe
I know why.

RECUSAL PRACTICE

My original proposal was that the lawyer be required to swear
to a Motion for Recusal setting forth with particularity

the reasons he seeks to recuse a judge. That the rule be
changed (and probably the statute) to permit the judge that
the recusal is directed against to summarily deny it if it
does not state a proper cause for removal.

00500079
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Page 2
May 21, 1986

In an urban area, there are many judges in the courthouse

and a judge can simply get one of them to come hear the
recusal motion. It creates no problem. In a rural area,

we have to get a judge from somewhere else assigned. The
recusal has to wait until that judge can be there and until
the judge against whom the recusal is directed can be available
in the county that the recusal is filed in. He may have

to recess a jury trial in another county in order to meet

the visiting judge's schedule, or make some other kind of
docket change. Usually, the recusals that 1 see are actually.
made for the purposes of delay and that is obvious. If the
lawyers had to swear to these, they wouldn't file them except
when they were true. They would not then be summarily denied
by the judge against whom they are directed.

A couple of years ago when my daughter was showing heifers,
we had a show in Tucumcari, New Mexico followed by one in
Cheyenne, Wyoming. Because a recusal that did not state
proper grounds had been filed in a criminal case, set for
jury trial the week following the calf shows, I had to make

a trip from Tucumcari back to Henrietta when a visiting judge
could be here so I could have the hearing on the recusal.

I then went on to Cheyenne to be with my daughter showing
heifers. If I had not -done that, the case would not have
gone to trial the week in question.

I am probably the only judge that ever had to make that kind
of a trip because of a recusal practice, but it's ridiculous
to have rules that permit lawyers to use recusals for
continuances.

APPELLATE TIME TABLE

Luke, I am not going to go into any further detail about

the rules themselves and the time table. From the transcript
furnished me of the meeting, the Committee understands that.
What they don't understand, is that the rules permit a lawyer
to perfect an appeal and request the statement of facts as

00500050
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- Page 3
May 21, 1986

little as 10 days prior to the time it's due in the Appellate
Court. I don't know of any court reporter except those with
a CaT who can get out a record in 10 days if he's got any
. business in his courthouse. It's a bigger problem in the
B country because if you have 30 minutes or an hour of dead
time in the court, and you are in the city, the court reportar
is always at his office and can simply go in and type during
that time period.

In the country, my court reporter is with me in the other
two counties and the office is in Clay County. If we are

sicting idle for an hour in Montague, he cannot be working
on that record.

i There is no problem with the 60 days permitted if the lawyer
has to notify the court reporter timely and there is no

g problem with the additional time period in the event of =

T motion for new trial. However, it just makes sense thac

a court reporter ought to have at least 30 days to get a
) statement of facts ready.

If the rule is not going to be changed, I think the appellate
judges should quit going to the conferences and complaining
about court reporter delay when the Supreme Court's own rules
create some of the problem.

Luke, my feeling about these two matters is really not much
different than a lot of other things. The Legislature very
seldom thinks about those of us out here that have got miles
and miles between courthouses. I guess those drafting the
rules seldom do either. I don't know all the details of
S how your committee operates. However, I obviously have not
. been able to articulate the problem well by letter and
probably haven't improved on it much with this letter. If
the Committee ever takes testimony from individuals about
these matters, I would certainly like to appear. Based upon
the transcripts you have furnished me with respect to both
of these matters, I do not think the problem that exists

voLU00HL
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Page 4
May 21, 1986

for rural judges is being addressed. I know the rules should
not be tailored just to fit the rural judges.

However, they
should not be drafted ignoring us either.

‘Luke, I appreciate your consideration of this matter and
if I can do anything further to at least get the real issues
discussed, I would appreciate hearing from you.

Sincerely,

Frank J. Douthitt

FJD:1b
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: W ARCHER, CLAY AND P. O. BOX 530
ONTAGUE COUNTIES FRANK J DOUTHITT HENRIETTA, TEXAS 763865
JUDGz

97TH JUDICIAL DISTRICT AREA CODE 317
. 538.5913

RAY SHIELDS
COURT REPORTER

- May 1, 1986

Luther H. Soules, III
800 Milan Building
P East Travis at Soledad
| San Antonio, Texas 78205

Dear Luke:

Thanks for the information from the meeting of the Supreme
- Court Advisory Committee. This is the second suggestion
that I have made that I feel the Committee has not understood.
The problems we have in rural, multi-county discriccs are
- just different than the problems in San Antonio, Houston
and Dallas.

—would you please send me a list of the members of this

Committee. Frankly, I want to see if the Committee i1s just
overbalanced with city folks.

The request that the Committee virtually ignored about the

90 day, 100 day problem on statement of facts and transcripts
was treated as if I wanted to give more time to court reporters.
What I want, 1s a requirement that the lawyers let the court
reporter know something before there is only 10 days lefrt.

My court reporter's office is in Henrietta. The large part

Of our business is in Montague and the smallest part in

= Archer City. Court reporters in the big cities, when the

‘ court is idle, can simply go to their office and start to

L work. Court reporters in the country with more than one

- county can work only when they're in the county where their
office 1is.

I am getting sick and tired of hearing about court reporter
delay at every meeting I go to when I know that my court
reporter 1s working nights and weekends when he has to to
get a statement of facts done. He seldom takes depositions
and that is not causing any problem. In fact, he seldom
has to ask for an extension of time and then only when some
lawyer perfects an appeal at the last minute.

00000085
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May 1, 1986 .

I guess I just wanted to get this off my chest. But, I'd
still like a list of the members of the Committee.

It has been a long time since I've seen you and perhaps we'll
run .together again one of these days.

Very truly yours,

Frank J. Douthitt

FJD:1b ER




“MARCHER. CLAY AND

P. O. BOX =290
NTAGUE COUNTIES FRANK J. DOUTH[TT

HENRIETTA, TEXAS 78385

Y Ay Jubcse

RAY SHIELCS 97TH JUDICIAL DISTRICT AREA CCOE 817
COURT REPORTER £38.5313

November 14, 1985

an. James P. Wallace
P.QO. Box 12248
B, Austin, Texas 78711

Dear Jim:

) In the last couple of years every time we have a judges'
reeting, somebody on the Supreme Court raises criticisms

= of court reporter delay in preparing statements of fact fox

appellate purposes. I may have written you about this beZore.

I know I have commented to the Chief on the matter.

. Recently, a case tried by me has had appeal perzectesd in

] er timely under the rules, but impossible with respect
to the clerk and court reporter. It will require my cour:

- norter to get an extension of time, which extension will
bably be later cited by some appellate judge at some

ring to demonstrate ''court reporter delay'.

The problem is the two rules which have to do with perfecting
. appeal (Rule 356) and f£iling of the statement of facts and
transcript (Rule 386). As you know Rule 386 provides that
the transcript and statement of facts will be filed in the
Appellate Court within 60 days of the date the judgment is
signed unless there has been a motion for new trial filed

in which case it must be filed within 100 days. Rule 356
provides that appeal must be perfected by the filing of a
cost bond within 30 days of the date the judgment is signed,
or if a motion for new trial is filed, within 90 days after
the judgment is signed.

00060085



GOLLO0OSE

Hon. James P. Wallace
Page 2
November 14, 1985

To give you an example of the problem cansed, the case T

mencicned above had its final judgment signed on August 12,
1985. In perfect compliance with Rule 356, the losing
attorney filed a cost bond on November 12, 1985, 92 days
afcer the judgment was signed, but the first day following

a Sunday and legal holiday. He filed it lace that afterncon
and therefore left 7 days for the transcript and statement
of facts to be prepared and.filed in the Appellate Court.

In checking with the clerk with the Second Court of Appeals,
I understand that it is prcbably 4 to 5 months after an
appeal is filed with the Cour? of Appeals before it is
actually submitted. It seems to me that there could either

be more time for the court reporter to get the statement
c‘?

of facts ready afrer the appeal is perfected, or there could’

be a requirement that a notice to the court reporter and
clerit be earlier than 90 days after judgment when a motion
for new trial has been filed.

Trankly, Jim, I don't guess I have a solution. However,

‘if you feel the court would be interested in trying to do .
something about this, I would put more time intc a possible
solution. '

Very truly yours,

i
]
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§
|
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Texas Tech University

School of taw ‘
Lubbock, Texas 79409-0004 /(806) 742-3791 Faculty 742-3785

May 1, 1986

Professcr William V. Dorsaneo III
Schoeol of Law

Southarn Methodist University
Dallas. Taxas 7527

Dear 31l1l:

As I told you this morning in our telephone conversation. I just received a
copw ot a partial transcript of the March 7-8 meeting of the Supreme Court )
Advisory Committee. On page 53 I see that the Committee voted to direct you to
seek f{urther 1input from me regarding my propcsal to amend paragrarh (g) of the
Juprame Court Order following Rule 376-a. (See p. 10 of my letter to Michael
Gallagher. which vou referred fo during your meeting.) I am afraid that no ons
understood what I was attempting to accomplish. but I should and do accept all
tha blame. While the order needs to be amended. as I shall explain. the wav I
proposed to do so was. on further reflection, not the best wav to do 1if.

First. I realized all along that the Order was amended. effective April 1.
1235, The problem is it still requires the trial clerk to endorse on. the
rranscript: “"Applied for by P.S. on the ____ _ day of ________, AD..12 ___. and

delivered Lo P.S. on the day of . AD. 19 . " Since

the clerk has a duty to prepare and deliver the transcript without the request
of a parrtv, and the clerk sends it directly to the court of appeals. not to the
party. the currently required endorsement is erroneous. Parties don't apply for
transcripts. and they are not delivered to parties. The enclosed propcsed
amandment simply requires the clerk fo andorse on the transcript the date he
delivarad 1t fo the court of appeals.

Sacond. the last sentence of paragraph (g} should be deleted because the
“atffirmince on cerrificate” practice no langer exists. Prior fo the amendment
Lo Rule 387, effective Januarwy 1. 1281, it was possible to have the judament
atlirmad "on certificata"” 1f the appellee {iled 1n the appellate court: (1) a
certitiied copy ot the judamant and (2) a "certificarte" of the trial court clerk
sratina the time when and how such appaal or writ of error was pertfactad. It
wasn o this cerritficarte thaft the last sentence of the Urder following Rule 387-2

feiars to. The 1931 amendment. however. completelv rewrote Rule 387 and. amona
. orhar rhinas. deleted the certiiicate reguirement. -

00650087
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Professor William V. Dorsaneo. III May 1, 1986 Page 2

I hope this clears up the matter and that the Committee can expedite this §§
change without consuming much of its valuable time.

Sincer=ly yours,

Jeremy C. WHicker
Professor of Law

JCH/nt !

ce: Mr. Luther H. Soules. III -
Chair. Supreme Court Advisory Committee

00u60088
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Supreme Court Order Relating to Preparation of Transcript

(following Rule 376-a)

The Clerk shall deliver the transcript to the appropriate
Court of Appeals and shall in all cases indorse upon it befors

1t finally leaves his hands as follows, to wit:

"[AppEed—for—by-P.5= cn the — —day—of—l_;:,'ktD:—l9;__
and—dedivered] Delivered to [2.8+] the Court of appeals for
Surreme Judicial District on the ____ cay of ;-
a.D. 19 ," and shall sign his name officially thereto.

[Fhe same- indorsement shal: be—made om certificares feor af<irwance

si the dudgment.]

Comment: Since the clerk of the trial court delivers the

Eranscript directly to the clerk of the court of appeals, and not

to

a party, and a party no longer has a duty to request delivery
the transcript, the language of the current endorsement requirement
erroneous. The last sentence is deleted since the "affirmance
certificate" parctice was abolished by the amendmenﬁ of Rule

7, effective January 1, 1981.
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- LAW OFFICES
SCULES 8 REED

800 MILAM BUILDING * EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXAS 78205

STEPHANIE A. BELBER

RCBERT E. ETUNCER

PETER F CAZDA

ROBERT O. REED

SUSAN D RELID

RAND J. RIKLIN

1€3 C. SANFORD

SUZANNE LANCFCRD SANFORD
HUCH L. SCOTT. IR.

SUSAN C. SHANK

LUTHER M. SOULES I August 22, 1986

W.W. TORREY

TELEPHONE
(512) 22.4-9134

Professor William V. Dorsanec III
Southern Methodist University
Dallas, Texas 75275

Dear Bill:

Our Committee receives continuing complaints about the
cderelicts among the court reporters and their duties to prepare
transcripts. Do you and your Subcommittee believe that there 1is
some way that we could amend Rule 376c, or some other Rule, to
impose additional burdens on the court reporters. One case was
dismissed after the third request for extension of time to file
the record, because the court reporter would not get the record
together, and the lawyer on the third "go around" missed his
deadline of December 17 bv more than fifteen days (the filing was
January 16, 1985). At some point, should the courts impose the
Fenalties for missed deadlines on their own officers, i.e. their
own court reporters, in event the extensions are plainly caused
by the officers of the court, and the missed deadlines would not
have occurred had the court's officer properly prepared a record.
In this «case, the lawyer recognized the deadlines on two
occasions, presumably he would have filed the record had it been
ready on either of those two occasions, but missed the third
deadline when the reporter failed to get the record the third
X time, and ultimately the client's case was forfeited. '

truly/ﬁgurs,
et

Very

L
TUTHER H. %@III
_////
LHSIII:gc
Enclosure
cc: Mr. Frank Baker

00369090
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OFFICE OF COURT ADMINISTRATION
TEXAS JUDICIAL COUNCIL

1414 COLORADO. SUITE 630 ¢ P.O. BOX 12066 « AUSTIN. TEXAS 78711 « 51214752421

~)

TO: Justice Wallace
FROM: C. Raymond Judice
DATE: December 4, .1984

RE: Certification of transcription
Supreme Court Order following Rule 377

On November 20, 1984 the Supreme Court promulgated amendments to
the Standards and Rules for Certificaticn of -Certified Shorthand
Reporters in conformity with Article 2324b, V.T.C.S.

These amendments provide, among other matters, that each
shorthand reporter, when certifying to a tramscription, indicate his
or her certification number, date of expiration of certification, and
business address and telephome number. '

The Order following Rule 377 of the Rules of Civil Procedure,
provides a similar certification form but it does not require the

certification number, date of expiration of current certificationm and
business address and phone number of the reporter certiiying.

As it is unclear whether the. Supreme Court Order of November 20,
1984 amended the Order following Rule 377 of the Rules of Civil
Procedure as well as the Standards and Rules for Certification of
Court Reporters, I felt that I should brizng this to your attenticn,

If the November 20, 1984 Order had the effect of amerndirng the
Order following Rule 377 as well as the Court Reporter Standards,
should this be communicated to West Publishing Company to ensure that
the next printing of the Rules of Civil Frocedure will include this
amendmert?

If the November 20, 1984 Order did not amend the Order following
Rule 377, should this amendment be brought to the attention of the

Advisory Committee for possible actiomn to bring it into cornformity
with the action of the Supreme Court of November 20, 19847

OCA:MEMWAL. 21
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QRDER OF THE COURT : .

” ,

RDEZED by th

o -/,

—i

IT IS

1]
'

Supreme Ccurt of Texas that' the following changes, -

additicns, and amencments to the Standards and Rules for Certif i

tified Shorthand Reporters as they were adoptad and promulgatad

January 1, 1684, in conformity with Article 2228b, V.T.C.S., as zmended by

, B&th Legislature, Requler Session, shall be and read as follows:

Rule I., Generzal Reaquirements and Definitions, is amended by ’adding

Parégraphs [. and J. to read as follows:

I. Cerzification of traascrigrions.

1. The trzamscriprion of amy oral

- decesizion or proceedizg before a grazmd jury, releree or couzll
cezzissiozer, or any other document cerzified by a certified skberziand
reporter for use ia lirigatica in the courts of Texas, shall co

courz proceedizng,

-

as a part of the certiiication thereof, the sig-zture, address aad
telesohoze rumber of the cerfified shorthand ceporter and ais or bex =
State certification number and tkhe dace of expiratioa of
cerzificazion, substantially iz the followizng foz=:
.
I, , & certified sbortbacd
Teporter of the State of Texas, do hereoy cerzify zhat the above and
fecregoing cozczins & true and correct traascription of
(izserc description of =aterial or N
doct=ent certified)

Cerzified to on this the i day of

(Sizzacure of Reporter)

(Iypea or frizied haze oI Zeporcer)

Certificatica Nucber of Seporter:

Dace cf Ixpiracion of Currect Certificatisa:

Busicens Addresa:

Telezhone Ruzder:
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Rule 377

/(e) The statement of facts shall contain the certificate signed by the

COURTS OF APPEALS

court reportar in substance as follows:
“THE STATE OF TEXA }

COUNTY OF ——— .
I8 official court reporter in and for the
court of . County, State of Texas, do nereby certify that the

above and foregoing contains a true and correct transcription of all the
proceadings (or all proceedings directed by counsel to be inciuded in the
statement of facts, as the case may be), in the above styled and
numbered cause, all of which occurred in open court or in chambers and
were reported by me.

I further certify that this transcription of the record of the proceed-
ings truly and correctly reﬂects the exhibits, if any, offered by the
respective parties.

WITNESS my hand this the .- dayof 19

(Signature)
Official Court Reporter”
(f) As to substance, it shall be agreea to and signed by the attorneys
for the parties, or shall be approved by the trial court, in substantiaily
the following form, to-wit

“ATTORNEYS" APPROYAL

We, the undersigned attorneys of record for the respective parties, do
hereby agree that the foregoing pages constitute a true and correct
transcription (or, a true and correct partial transcription as requested, as
the case may be) of the statement of facts, and other proceedings in the
above styled and numbered cause, all of which occurred in open court or
in chambers and were reported by the official court reporters.

SIGNED this ___dayof 19

(Sigrnature)
Attorney for Plaintiii

SIGNED this — _

dayof — 19

(Signature)
Attorney for Defendant

COURT'S APPROVAL
The within and foregoing pages, including this page, having been
examined by the court, (counsel for the parties having failed to agree)
are found to be a true and correct transcription (or, a true and correct
partial transcription as requested, as the case may be) of the statement
of facts and other proceedings, all of which occurred in cpen court or in
chambers and were reported by the official court reporter.

JOUG0OG G

Annotation materials, see Vernon's Texas Rules Annotated

230




OFFICE OF COURT ADMINISTRATION
TEXAS JUDICIAL COUNCIL

¥ 1414 Colorado, Suite 602 + Q. Box 12056 « Austin, Texas 73711 » 512/475.2421

TC: Chief Justice Pope

! FROY: C. Ravmond Judice

DATZ: Auzust 22, 1984

dor BE: Proposed amendzents to Rules of Civil Procedure.

One of the proposed amendments to the Bules and Stzudards for the
Court Reporters Certification Board would require tkat the court
reporter insert im the certification of any deposition or court pro=-
ceedirng his or her certification number, date of expiration of curczeznt
certification and his or.her busicess address.

Presently, the Sucreme Court Ozder Relarinz to the Premaration

0f Statement of Facts as found Iollewing Rule 377 of the Texas Rules
-~ . . . - .

of Civil Procedure do™mot require these wmatters to be imserzed in

such certification.

Attached is a draft

oL a proposed amendzment to this order waich
would imsert these requirement:

5 1n that oxder.

00400095
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PROZOSID AMENDMENT TO SUPRDME COURT ORDER
RELATING TO THE PREPARATION CF ,
- TATDMERTS OF FACTS

Item (e)_of the Supreme Court Order Relating to the Preparation of
Stztements of Facts (Rule 377, T.2.C.P.) 1is amended to read as
follows: :

00uG0056

(e) The statement of faccs shall contain the certificate signed
by the courz reporter iz substance as follcws:

Z STATZ CF TS
-~
o

s s e e 4 o o o s s s e s s sy 0fficial court reporter in aand for
EE8 ¢ ¢ ¢ 4 v o o e o COUTE Of 4 4 4 o o ¢ o o County, State of Texas,
do hereby certify that the above and foregoing contains a true and
correct trasscriprion of all the proceedizngs (or all proceediczs
directed by counsel to be iccluded in the statemeat of facts, as the
cise may de), ia the above styled and numbered cause, all of wiaich
occurzed in open court or im chazbers and were reported by =me.

I further cewxzify that this tragseripticn of the record of the

proceeaicss truly and correctly refleccs the exhibits, if acy, offered
by tha repseczive parties. -

WLTNISS =y bazd this the o o & ¢ day 0f & o o o o o o oy 13 . . .

(Sigzacure)
0fficial Court Reporter"

(Typed or Pricted Name of Reporzer)

Cerzification Nuczbes of 2eporfer: . « + « « o
Date of Expirazioa of Cuzzemt Certificatioa:

Busizness Address: . .

LRy
Telephone Nuz=ber: . . Yo v




8 LAW OFFICES

SOULES & REED.

800 MILAM BUILDING + EAST TRAVIS AT SCLEDAD
SAN ANTONIO, TEXAS 78205

STEPHANIE A, BELBER TELEPHONE
RC2ERT E. ETLINCER (512) 222-21a4
: PETER F. CAZDA

: ARC2ERAT D. RZID

: SUSAN D. REED

RAND J. RIKLIN

JE3 C. SANFORD . February 10, 1S86
SUZANNE LANCFORD SANFORD

HUCH L. SCCTT. IR, -
SUSAN C. 3HANK

: LUTHER H. SCULES 11t

' W, W, TCRREY

Professor William V. Dorsaneo, III
Scuthern Methodist University
Dallas, Texas 75275

Dear Bill:

Enclosed are proposed changes to Rules 356 and-r386 submitted
by Judge Frank J. Dcuthitt. Please draft, in proper form for
Committee consideration appropriate Rules changes for sutmission
X to the Committee and circulate them among your Standing
Subcommittee members to secure their comments.

b I need your proposed Rules changes by February 15, 1%2856, to
' circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business
of the Adviscory Committee.

Very truly yours,

Luther H. Scules III

LHESIII:tk
Enclosures

cc: Honorable James P. Wallace,
Justice, Supreme Court of Texas
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CHIEF JUSTICE
JOHN L. HILL

JUSTICES
SEARS MGEE
ROBERT M. CAMPBELL
FRANKLIN § SPEARS
C.L. RAY
JAMES POWALLACE
TED Z. ROBERTSON
WILLIAM W, KILGARLIN
RALL A. GONZALEZ

» Mr. Luther H. Soules,
Soules, Cliffe & Reed

800 #Milam Building
- San Antonio, TX 78205
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PO. BOX 12248

THE SUPREME COURT OF TEXAS

CAPITOL STATION

AUSTIN. TEXAS 78711

EXECUTIVE ASST.

ADMINIST

IRt

CLERK

MARY M. WAKEFIELD 7%

WILLIAM L. WILLIS

RATIVE ASST. .

III, Chairman
Supreme Court Advisory Committee

. Michael T. Gallagher, Chairman

Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center

.
Houstor

, TX 77010

February 4, 1986

Re: Rule 356 (perfecting appeal)
Rule 386

Dear Luke and Mike:

oy
(]

DOLGO0DS

JPW:fw
Enclosure

and

(filing of statement of facts and

transcript)

cc: Honorable Frank J. Douthitt
Judge, 97th Judicial District

P. 0. Box 530
Henrietta, Texas

7

6

3653, -

AASEAY o LS B0t i

I am enclosing a letter from Judge Frank J.
1rietta, regarding the above rules.

Douthitt

Sincerely,

J

nes P.
stice

Wallace

of

v I suggest that these matters be placed cn our next

]

Y
LE%-24



-3 "‘)ARCHER. CLAY AND

T P. 0. BOX 230
/‘.,; JIONTAGUE COUNTIES FRANK J. DOUTHIT HENRIETTA, TEXAS 76365
JUDGE
97TH JUDICIAL DISTRICT AREA CCC= 817
538-5913

RAY SHIELCS
COURT REPORTER

November 14, 1985

Eon. James P. Wallace
P.0. Box 12248
Austin, Texas 78711

Dear Jim:

In the last couple of years every time we have a judges'

meeting, somebody on the Supreme Court raises criticisms

of court reporter delay in preparing statements of fact Ior

appellace purposes. I may have written you about this beZore.
- I know I have commented to the Chief on the matcer.

) Recerntly, a case tried by me has had appeal perZected in
a manner timely under the rules, but impossible with respect
to the clerk and court reporter. It will require my courc

recorter to get an extension of time, which extension wil
prcbadly. be later c1ted by some appellate judge at some
meeting to demonstrate ''court reporter delay'.

The problem is the two rules which have to do with perfecting
appeal (Rule 356) and filing of the statement of facts and

transcript (Rule 386). As you know Rule 386 provides that

the transcript and statement of facts will be filed in
. Appellate Court within 60 days of the date the judgment
s signed unless there has been a motion for new trial fi
o in which case it must be filed within 100 days. Rule
. provides that appeal must be perfected by the filing o
o cost bond within 30 days of the date the judgment is si

-

or if a motion for mew trial is filed, wichin 20 days a:
the judgment 1s signed.

ot
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Hon. James P. Wallace
Page 2
Noverber 14, 1985

To give you an example of the problem cansed, the case.T

mencioned above had its final judgment signed on August 12,
1685. 1In perfect compliance with Rule 356, the losing
attorney filed a cost bond on November 12, 1935, 92 days
after the judgment was signed, but the first day following

a Sunday and legal holiday. He filed it late that afternocn
and therefore left 7 days for the transcript and statement
of facts to be prepared and £iled in the Appellate Court.

In checking with the clerk with the Second Court of Appeals,
I understand that it is probably 4 to 5 months after an
appeal is filed with the Cour? of Appeals berfore it is
ac"u:lly submitted. It seems to me that there could either
be zore time for the court reporter to get the statement '
oL cts ready after the appeal is perfected, or there could
be a requlrement that a notice to the court reporter and
clerk be earlier than 90 days after judgment when a motion
for new trizl has been filed.

FTrankly, Jim, I don't guess I have a solution. However,

'if you feel the court would be interested in trying to do.
something about this, I would put more time into a possible
solution. -

Very truly yours,




5T, OFFICE OF COURT ADMINISTRATION
: TEXAS JUDICIAL COUNCIL

414 Colorado, Suite 600 » P.O. Box 12066 + Austin, Texas 78711 « 512/475-2421

TO: Justice Jim Wallace
FRCM: C. Raymond Judice
DATZ: December 11, 1984

RE: Proposed amendments to Rule 423, T.R.C.P.

During the meeting of the Chief Justices of the Courts of Appeals
on Friday, November 30, 1984, the assembled Chief Justices adopted a
motion by Chief Justice Summers that the attached proposed amerndments

to Rule 423, T.R.C.P. be submitted for comnsideraticn by the Supreme
Court. '

I was asked to forward it to you for consideration by the
Advisory Committee,

- / —
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SUGGESTED AMENDMENTS TO RULE 423, TEX. R. CIV. P

LY

Rule 422 Argunent.
(a) Right to Argument. VWhen a case is properly prevarad for submission,
any party who has filed briefs in accordance with the rules prescrited there-

for and who has made a timely recuest for oral argument under (f) hereof may,

upon the call of the case for submission, submit an oral argument to the

court. [either-erzl-er-pleinbewrittoneorDrintedi—— i writtensaorintad—six

jg v (=2 ary A

<ositecsha b de-Fied—rith-she Teesrdss
(b) Unchanged.
(c) Unchanged.

(d) Time Allowed. In the argument of cases in twh

Court oF Appeals,

[14]

each sice may be allowed thirty (30) minutes in the argument &t the bar, with

i

-"

teen (15) minutes more in conclusion by the appellant. In casas involving
difficult questions, the time allotted may be extended by the courz, provided
application is made before argument begins. The court may alsc align the

L

parties for purposes of presenting coral argument. The Ccurt rav, in its

-

discretion, shorten the time allewed for oral arcument.

Not more than two counsel on each side will be heard, except on
leave or the court.

Counsel for an amicus curize shall not be permitted to arcue except
that an amicus may share time zllotted to one of the counsal who consents and
with leave of the court obtzined prior to argument.

(e) Unchanged.

(f) A rcartvy to the aopeal desiring oral arcument shzll file a recues

th

f{)
«t

refaor at the time he files his brief in the case. Fzilura of a carty_ =cC

VCO10OL

i

i

i
:
£




file a recuest shall be deemed a waiver of his richt to oral arcument in tha

i

case. Althouah a party waives his richt to oral arcument under this rule, the

Court of Appeals mav nevertheless direct such party to aoce

[8Y]

r and submit oral

arqument on the submission date of the casse.

The Ccurt of Aopezls mav, in its discreticn, advance casss for

submission without oral arcument where oral argqument woulc not matarizlly aid

the Court in the determination of the issues of law and fact presented in the

anpeal, HNotice of the submission date of cases withocut oral araument shall be

given bv the Clerk in writina to all attornevs of record, and to anv opartv to

the arceal not reorasented bv counsel. at least twentv-one (21) dzvys orior to

the submission date. The date-of the notice shall be deemad to be tha date

such notice is delivered into the custodv of the United States Postzl Services

in a properly addéressed post-oaid wracper (enveloope).

MOTE: Additions in text indicated by underline; deletions by [sfriizcuis]
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CHIEE TUSTICE THE SUPREME COURT OF TEXNAS CLERK fo
JOHN L. HHLL PO BOX 12248 CAPITOD NTATION MARY M. WAKEFIELD {‘_’_‘i
JUSTICES AUSTIN TEXAS 7871 EXFCUTIVE ASST.
SEARS McGEE WILLIAM L. WILLIS =
ROBERT M. CAMPBELL bl
FRANKLIN §. SPEARS ADMINISTRATIVE ASST,
C.L. RAY MARY ANN DEFIBAUGH
JAMES P, WALLACE

TED 7. ROBERTSON Ry
WILLIAM W, KILGARLIN
RAUL A. GONZALEZ.

July 9, 1985

Mr. Luther H. Soules, III, Chairman '
Supreme Court Advisory Committee * !
Soules & Cliffe

1235 Milam Building
San Antonio, TX 78205

Re: Tex. R. Civ P. 216, 439, 440, 441

Dear Luke:

Enclosed is a memo from Judge Robertson supporting b
deletion of Rules 439, 440 and 441. His suggestion is : %ﬁ
that all remittiturs should be eliminated.

The First Court in Houston recentiy handed down an
unpublished opinion in First State Bank of Bellaire v.
C. H. Adams, a copy of whicn 1s enclosed. To avoid the .
prooiem in the future, I suggest that Rule 216 be amended i
to require both a jury fee and a request for jury not less
than ten days before trial. -

Sincerely,

Kl
P i
James P, Wallace &
Justice

JPW:fw

Enclosure

cc: Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010
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MEMORAKRDUM

TO : Judce Wallace -

FRCM: Judce Rchertson /él

DATZ: July 8, 1885 =

RE : Supreme Court Advisory Committee

It is suggested that the Supreme Court Adviscry Ccmmittee
consicder deleting and/or abolishing Rules 439, 440 and 441 of the

~

Texas Rules cf Civil Procedure.
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. Tri-Stat

a2 receiver to te

MARY M. WAKEFIELD, Clerk

By Depuy

NO. 01-84-0536-CV vs.

The acggellant, C.B. Adams,

damages alleging an illegal offset by the aprc

ellee, Pirst State

el

Bank of Bellaire, against funds thab Tri-Stats COi

o

fu

(o1

o]

=)

o]
s
-
[11)
3
0.
(2]
fu
n

eposit with the bank.

(1]

[®]
o
=

intervenad in the suit.  The

its juécment on isszies rot

v

moticn fer

expressly set out in

summary jucgment; that the

“limitaticns is applicable to his cause “of action, nct the two-

year statute of limitations; and he asserts that the dcctrines of

res judicata and estogpel prevent a recovery ky the

Tri-State's

relationship with the

depositor and a borreower. It mains

Cn

February 20, 1976,

$30,000 from the arrellee, executed a

Securec that note by an assicgnment of 0il leases.

; 1876, the State of

acainst Tri-State and some of its

ellecing irrecularities in Tri-State!

hearing, cranted the e=

(o]
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