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Sincerely,



rr'

October 1, 1986

Harry L. Tindall, Esquire

•Tindall & Foster

2801 Texas Commerce Tower

Houston, Texas 77002-3094

Re: Revision of the "300 Series"

Rules (actually Tex.R.Civ.P.

296 through and including

crazy Rule 331)

Dear Harry,

Well, here is the "first" draft reorganizing the above
referenced rules. I prepared it when we were working up the
Texas Rules of Appellate Procedure. As you can see, not all of
the "source" rules are covered either because of the Court
Administration Act (e.g. Rule 330) or because I had already

redrafted them to c.orrespond to the TRAP package (e.g. Rules 306a
and 306c).

What should we do now?

Best regards,

William V. Dorsaneo III

WVDIII:vm

enc.

cc: Luke Soules



Rule Judgment.

(a) In General. The judgment of the court shall conform to

the pleadings, the nature of the case proved and the verdict, if

any, and shall be so framed as to give the parties all the relief

to which they may be entitled either in law or equity. When a

verdict is rendered, the court shall render judgment in con-

formity with the verdict unless the verdict is set aside or a new

trial is granted or judgment is rendered notwithstanding the

verdict or in disregard of particular jury findings as provided

in Rule Only one final judgment shall be rendered in any

cause except where it is otherwise specially provided by law.

Judgment may in a proper case, be given for or against one or

more of several plaintiffs, and for or against one or more of

several defendants or intervenors.

(b) On Counterclaim. If the defendant establishes a demand

against the plaintiff upon a counterclaim exceeding that estab-

lished against him by the plaintiff, the court shall render

judgment for defendant for such excess.

When a counterclaim is pleaded, the party in whose favor

final judgment is rendered shall also recover the costs, unless

it be made to appear on the trial that the counterclaim of the

defendant was acquired after the commencement of the suit, in

which case, if the plaintiff establishes a claim existing at the

commencement of the suit, he shall recover his costs.

(c) Draft of Judgment. Counsel of the party for whom a

judgment is rendered shall prepare the form of the judgment to be

entered and submit it to the court.

1



rW,

(d) Conformity with Findings. In non-jury cases, where

findings of fact and conclusions of law are requested and filed,

and in jury cases, where a special verdict is returned, any party

claiming that the findings of the court or the jury, as the case

may be, do not support the judgment, may have noted in the record

an exception to said judgment and thereupon take an appeal or

writ of error, where such writ is allowed, without a statement of

facts or further exceptions in the transcript, but the transcript

in such cases shall contain the conclusions of -law and fact or

the special verdict and the judgment rendered thereon.

COMMENT: Paragraph (a) is based upon Tex. R. Civ. P. 300

and 301 (first and last two sentences). Paragraph (b) is
Tex. R. Civ. P. 302

P. 305. Paragraph

and

(d)

303. Paragraph (c) is Tex.

is Tex. R. Civ. P. 307.

R. Civ.
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Rule Confession of Judgment.

Any person against whom a cause of action exists may,

without process, appear in person or by attorney, and confess

judgment therefor in open court as follows:

(a) A petition shall be filed and the justness of the debt

or cause of action be sworn to by the person in whose favor the

judgment is confessed.

I (b) If the judgment is confessed by attorney, the power of

attorney shall be filed and its contents be recited in the

judgment.

(c) Every such judgment duly made shall operate as a

release of all errors in the record thereof, but such judgment

may be impeached for fraud or other equitable cause.

COMMENT: This proposed rule is copied from Tex. R. Civ. P.

314. This is a strange rule because before suit is brought,

a person may not accept service and waive process, enter an

appearance in open court or.confess a judgment. C.P.R.C.

§ 30.001 superseding R.C.S. Art. 2224.

3



"i /

Rule . Particular Judgments; Enforcement.

(a) In General. Process to enforce a judgment for the

payment of money shall be a writ of execution, unless the court

directs otherwise.

(b) Judgment for Personal Property. Where the judgment is

for personal property, and it is shown by the pleadings and

evidence and the verdict, if any, that such property has an

especial value to the plaintiff, the court may award a special

writ for the seizure and delivery of such property to the plain-

tiff; and in such case may enforce its judgment by attachment,

fine and imprisonment.

(c) Judgment Against Personal Representative. A judgment

for the recovery of money against an executor, administrator or

guardian, as such, shall state that it is to be paid in the due

course of administration. No execution shall issue thereon, but

it shall be certified to the proper court, sitting in matters of

probate, to be there enforced in accordance with law, but judg-

ment against an executor appointed and acting under a will dis-

pensing with court action in reference to such estate shall be

enforced against the property of the testator in the hands of

such executor, by execution, as in other cases.

(d) Child Support Orders; Contempt. In cases where the

court has ordered periodical payments for. support of a child or

children, as provided in the statutes relating to divorce, and it

is claimed that such order has been disobeyed, the person claim-

ing that such disobedience has occurred shall make same known to

the judge of the court ordering such payments. Such judge may
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thereupon appoint a member of the bar of his court_to advise with

and represent said claimant. It shall be the duty of said

attorney, if he shall in good faith believe that said order has

been contemptuously disobeyed, to file with the clerk of said

court a written statement, verified by the affidavit of said

claimant, describing such claimed disobedience. Upon the filing

.of such statement, or upon his own motion, the court may issue a

show cause order to the person alleged to have disobeyed such

support order, commanding him to appear and show cause why he

should not be held in contempt of court. Notice of such order

shall be served on the respondent in such proceedings in the

manner provided in Rule 21a of the Texas Rules of Civil

Procedure, not less than ten days prior to the hearing on such,

order to show cause. The hearing on such order may be held

either in term time or in vacation. No further written pleadings

shall be required. The court, the parties and the attorneys may

call and question witnesses to ascertain whether such support

order has been disobeyed. Upon a finding of such disobedience,

the court may enforce its judgment by orders as in other cases of

civil contempt.

Except with the consent of the court, no fee shall be'

charged by or paid to the attorney representing the claimant for

his services. If the court shall be of the opinion that an

attorney's fee shall be paid, the same shall be assessed against

the party in default and collected as costs.

(e) Judgments in Foreclosure Proceedings. Judgments for

the foreclosure of mortgages and other liens shall be that the
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plaintiff recover his debt, damages and costs, witb a foreclosure

of the plaintiff's lien on the property subject thereto, and,

except in judgments against executors, administrators and

guardians, that an order of sale shall issue to any sheriff or

any constable within the State of Texas, directing him to seize

and sell the same as under execution, in satisfaction of the

judgment; and, if the property cannot be found, or if the

proceeds of such sale be insufficient to satisfy the judgment,

then to take the money or any balance thereof r-emaining unpaid,

out of any other property of the defendant, as in case of

ordinary executions.

When an order foreclosing a lien upon real estate is made in

a suit having for its object the foreclosure of such lien, such

order shall have all the force and effect of a writ of possession

as between the parties to the foreclosure suit and any person

claiming under the defendant to such suit by any right acquired

pending such suit; and the court shall so direct in the judgment

providing for the issuance of such order. The sheriff or other

officer executing such order of sale shall proceed by virtue of

such order of sale to place the purchaser of the property sold

thereunder in possession thereof within thirty days after the day

of sale.

COMMENT: Paragraph (a) of this proposed rule is based upon

Tex. R. Civ. P. 308's first sentence and Tex. R. Civ. P.

621. Paragraph (b) is taken from the remainder of Tex. R.

Civ. P. 308. Paragraph (c) is a slightly modified version

of Tex. R. Civ. P. 313. Paragraph (d) is Tex. R. Civ. P.

308-A. Paragraph (e) is Tex. R. Civ. P. 309 and 310.
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Rule Findings by the Court.

(a) Request. In any case tried in the district or county

court without a jury, the judge shall, at the request of either

party, state in writing his findings of fact and conclusions of

law. Such request shall be filed within ten days after the final

judgment is signed. Notice of the filing of the request shall be

served on the opposite party as provided in Rule 21a of the Texas

Rules of Civil Procedure.

(b) Time to File; Need for Reminder. .ahen- demand is made

therefor, the court shall prepare its findings of fact and

conclusions of law and file same within thirty days after the

judgment is signed. Such findings of fact and conclusions of law

shall be filed with the clerk and shall be part of the record.

If the trial judge shall fail so to file them, the party so

demanding, in order to complain of the failure, shall, in

writing, within five days after such date, call the omission to

the attention of the judge, whereupon the period for preparation

and filing shall be.automatically extended for five days after

such notification.

(c) Additional or Amended Findings. After the judge so

files original findings of fact and conclusions of law, either

party may, within five days, request of him specified further,

additional, or amended findings; and the judge shall, within five

days after such request, and not later, prepare and file such

further, other or amended findings and conclusions as may be

proper, whereupon they shall be considered as filed in due

time. Notice of the filing of the request provided for herein



shall be served on the opposite party as provided in Rule 21a of

the Texas Rules of Civil Procedure.

(d) Omitted Findings. Where findings of fact are filed by

the trial court they shall form the basis of the judgment upon

all grounds of recovery and of defense.embraced therein. The

judgment may not be supported upon appeal by a presumption of

finding upon any ground of recovery or defense, no element of

which has been found by the trial court, but where one or more

elements thereof have been found by the trial court, omitted

unrequested elements, where supported by evidence, will be

supplied by presumption in support of the judgment. Refusal of

the court to make a finding requested shall be reviewable on

appeal.

COMMENT: This proposed rule is based on Tex. R. Civ. P.

296-299.
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Rule Motion for Judgment N.O.V. or in Disregard of Jury

Findings.

(a) Motions. Upon motion and reasonable notice, the court

may render judgment non obstante veredicto if a directed verdict

would have been proper. Upon like motion and notice, the court

may disregard any jury finding that has no support in the

evidence.

( b) Judgment Notwithstanding Jury Findings;. Cross-Points.

When judgment is rendered non obstante veredicto. or notwith-

standizg the findings of a jury on one or more special issues,

the appellee may bring forward by cross-point contained in his

brief filed in the Court of Appeals any ground which would have

vitiated the verdict or would have prevented an affirmance of the

judgment had one been rendered by the trial court in harmony with

the verdict, including although not limited to the ground that

one or more of the jury's findings have insufficient support in

the evidence or are against the overwhelming preponderance of the

evidence as a matter of fact, and the ground that the verdict and

judgment based thereon should be set aside because of improper

argument of counsel.

The failure to bring forward by cross-points such grounds as

would vitiate the verdict shall be deemed a waiver thereof;

provided, however, that if a cross-point is upon a ground which

requires the taking of evidence in addition to that adduced upon

the trial of the cause, it is not necessary that the evidentiary

hearing be held until after the appellate court determines that

the cause be remanded to consider such cross-point.

9
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COrZMENT: Paragraph (a) of this proposed rule is based upon

the "provisos" in the second sentence of Tex. R. Civ. P.

301. Paragraph (b) is taken from the last paragraph of

current Tex. R. Civ. P. 324.

10



Rule . Remittitur.

Any party in whose favor a judgment has been rendered may

remit any part thereof:

(a) In open court, and such remittitur shall be noted on

the docket and entered in the minutes.

(b) In vacation, by executing and filing with the clerk a

written release signed by him or his attorney of record, and

attested by the clerk with his official seal. Such releases

shall be a part of the record of the cause.

(c) Execution shall issue for the balance only•ot such

judgment.

COMMENT: This proposed rule is Tex. R. Civ. P. 315. See

Tex. R. Civ. P. 319.
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Rule Relief from Clerical Errors.

(a) Correction of Mistakes. Mistakes in the record of any

judgment or decree may be amended by the judge in open court

according to the truth or justice of the case after notice of the

application therefor has been given to.the parties interested in

such judgment or decree, and thereafter the execution shall

conform to the judgment as amended.

The opposite party shall have reasonable notice of an

application to enter a judgment munc pro tunc.

(b) Z•iisrecitals Corrected. Where in the record of any

judgment or decree of a court, there shall be any omission or

mistake, miscalculation or misrecital of a sum or sums of money,

or of any name or names, if there is among the records of the

cause any verdict or instrument of writing whereby such judgment

or decree may be safely amended, it shall be corrected by the

court, wherein such judgment or decree was rendered, or by the

judge thereof in vacation, upon application of either party,

according to the truth and justice of the case. The opposite

party shall have reasonable notice of the application for such

amendment.

(c) Correction in Vacation. The judge making such correc-

tion in vacation shall embody the same in a judgment, and certify

thereto and deliver it to the clerk who shall enter it in the

minutes. Such judgment shall constitute a part of the record of

the cause, and any execution thereafter issued shall conform to

the judgment as corrected.

12



COMMENT: Paragraph (a) of this proposed rule is Tex. R.

Civ. P. 316. Paragraph (b) is Tex. R. Civ. P.-317. Para-

graph (c) is Tex. R. Civ. P. 318. See Tex. R. Civ. P. 319.



Rule . New Trials.

(a) In General. New trials may be granted and judgment set

aside for good cause, on motion or on the court's own motion on

such terms as the court shall direct. When it appears to the

court that a new trial should be granted on a point or points

that affect only a part of the matters in controversy and that

such part is clearly separable without unfairness to the parties,

the court may grant a new trial as to that party only, provided

that a separate trial on unlicuidated damages alone shall not be

ordered if liability issues are contested.

(b) Form of Motion for New Trial. Each motion for new

trial shall be in writing and signed by the party or his

attorney.

Grounds of objections couched in general terms - as that the

court erred in its charge, in sustaining or overruling exceptions

to the pleadings, and in excluding or admitting evidence, the

verdict of the jury is contrary to law, and the like -- shall not

be considered by the court.

Each point relied upon in a motion for new trial or in

arrest of judgment shall briefly refer to that part of the ruling

of the court, charge given to the jury, or charge refused, admis-

sion or rejection or evidence, or other proceedings which are

designated to be complained of, in such a way that the objection

can be clearly identified and understood by the court.

(c) Misconduct of Jury or Officer. When the ground of a

motion for new trial, supported by affidavit, is misconduct of

the jury or of the officer in charge of them, or because of any

14



communication made to the jury, or that a juror gave an erroneous

or incorrect answer on voir dire examination, the court shall

hear evidence thereof from the jury or others in open court, and

may grant a new trial if such misconduct proved, or the communi-

cation made, or the erroneous or incorrect answer on voir dire

examination, be material, and if it reasonably appears from the

evidence both on the hearing of the motion and the trial of the

case and from the record as a whole that injury probably resulted

to the complaining party.

A juror may not testify as to any matter or statement occur-

ring during the course of the jury's deliberations or to the

effect of anything upon his or any other juror's mind or emotions

as influencing him to assent to or dissent from the verdict con-

cerning his mental processes in connection therewith, except that

a juror may testify whether any outside influence was improperly

brought to bear upon any juror. Nor may his affidavit or evi-

dence of any statement by him concerning a matter about which he

would be precluded from testifying be recieved for these

purposes.

(d) Excessive or Inadequate Damages. New trials may be

granted when the damages are manifestly too small or too large,

provided that whenever the court shall direct a remittitur in any

action, and the same is made, and the party for whose benefit it

is made shall appeal in said action, then the party remitting

shall not be barred from contending in the appellate court that

said remittitur should not have been required either in whole or

in part, and if the appellate court sustains such contention it



shall render such judgment as the trial court should have

rendered without respect to said remittitur.

(e) Weight of the Evidence. Not more than two new trials

shall be granted either party in the same cause because of

insufficiency or weight of the evidence.

COMMENT: This proposed rule is based upon Tex. R. Civ. P.

320, 321, 322, 326, 327 and 328.

16



Rule When Motion for New Trial is Prerequisite to

Complaint on Appeal.

(a) Motion for New Trial Not Required. A point in a motion

for a new trial is not a prerequisite to a complaint on appeal in

either a jury or a nonjury case, except as provided in subdi-

vision (b).

(b) Motion for New Trial Required. A point in a motion for

a new trial is a prerequisite to the following complaints on

appeal:

(1) A complaint on which evidence must be heard such

as one of jury misconduct or newly discovered evidence or failure

to set aside a judgment by default;

(2) A complaint of factual insufficiency of the

evidence to support a jury finding;

(3) A complaint that a jury finding is against the

overwhelming weight of the evidence;

(4) A complaint of inadequacy of excessiveness of the

damages found by the jury; or

(5) Incurable jury argument if not otherwise rules on

by the trial court.

COMMENT: This proposed Rule is taken from the first two
paragraphs of Tex. R. Civ. P. 324.
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Rule Time for Filing Post-Trial Motions.

The following rules shall be applicable to motions for new

trial and motions to modify, correct, or reform judgments (other

.than motions to correct the record under Rules and ) in

all district and county courts:

(a) A motion for new trial, if filed, shall be filed prior

to or within thirty days after the judgment or other order

complained of is signed.

(b) One or more amended motions for new trial may be filed

without leave of court before any preceding motion for new trial

filed by the movant is overruled and within thirty days after the

judgment or other order complained or is signed.

(c) In the event an original or amended motion for new

trial or a motion to modify, correct or reform a judgment is not

determined by written order signed within seventy-five days after

the judgment was signed, it shall be considered overruled by

operation of law on expiration of that period.

(d) The trial court, regardless of whether an appeal has

been perfected, has plenary power to grant a new trial or to

vacate, modify, correct, or reform the judgment within thirty

days after the judgment is signed.

(e) If a motion for new trial is timely filed by any party,

the trial court, regardless of whether.an appeal has been

perfected, has plenary power to grant a new trial or to vacate,

modify, correct, or reform the judgment until thirty days after

all such timely-filed motions are overruled, either by a written

and signed order or by operation of law, whichever occurs first.



(f) On expiration of the time within which the trial court

has plenary power, a judgment cannot be set aside by the trial

court except by bill of review for sufficient cause, filed within

the time allowed by law; provided that the court may at any time

correct a clerical error in the record of a judgment and render

judgment nunc pro tunc under Rules 316 and 317, and may also sign

an order declaring a previous judgment or order to be void

because signed after the court's plenary power had expired.

(g) A motion to modify, correct, or reform a judgment (as

distinguished from motion to correct the record of a judgment

under Rules and ), if filed, shall be filed and determined

within the time prescribed by this rule for a motion for new

trial and shall extend the trial court's plenary power and the

time for perfecting an appeal in the same manner as a motion for

new trial. Each such motion shall be in writing and signed by

the party or his attorney and shall specify the respects in which

the judgment should be modified, corrected, or reformed. The

overruling of such a motion shall not preclude the filing of a

motion for a new trial, nor shall be overruling of a motion for a

new trial preclude the filing of a motion to modify, correct, or

reform.

(h) If a judgment is modified, corrected or reformed in any

respect, the time for appeal shall run from the time the modi-

fied, corrected, or reformed judgment is signed, but if a

correction is made purusant to Rule or after expiration

of the period of plenary power provided by this rule, no com-

plaint shall be heard on appeal that could have been presented in

an appeal from the original judgment.

19
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CMAENT: This proposed rule is based upon Tex. R. Civ. P.

3296.

20



Rule Motion for New Trial on Judgment Following Citation

by Publication.

In cases in which judgment has been rendered on service of

process by publication, when the defendant has not appeared in

person or by attorney of his own selection:

(a) The court may grant a new trial upon petition of the

defendant showing good cause, supported by affidavit, filed

within two years after such judgment was signed. The parties

adversely interested in such judgment shall be cited as in other

cases.

(b)' Execution of such judgment shall not be suspended

unless the party applying therefor shall give a good sufficient

bond payable to the plaintiff in the judgment, in an amount fixed

in accordance with Rule 364 relating to supersedeas bonds, to be

approved by the clerk, and conditioned that the party will prose-

cute his petition for new trial to-effect and will perform such

judgment as may be rendered by the court should its decision be

against him.

(c) If property has been sold under the judgment and

execution before the process was suspended, the defendant shall

not recover the property so sold, but shall have judgment against

the plaintiff in the judgment for the proceeds of such sale.

(d) If the motion is filed more than thirty days after the

judgment was signed, all of the periods of time specified in Rule

306a(7) shall be computed as if the judgment were signed thirty

days before the date of filing the motion.

21
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COMMENT: This proposed rule is Tex. R. Civ. P. 329a.
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TO: All Supreme Court Advisory Committee Members

FROM: Harry L. Tindall

DATE: October 22, 1986

RE: Rules 99 through 107, Tex,s Rules of Civil Procedure

I enclose for each of you a revised set of proposed Rule

changes for Rules 103 - 107, Texas Rules of Civil Procedure.

Slight changes incorporate suggastions t1nat I have received

frc::l Sam Sparks of El Paso. I also enclose proposed changes

to Rules 99 - 102 incorporating suggestions of William V.

Dorsaneo, ?II and Tom Ragland. These later changes have not been

discussed by the C--m:nittee and are not necessarily connected to

changes in Rules 103 - 107. I would ask that each of you review

the enclosed proposed Rule changes and contact me with any comments

rega:ciing the same prior to our meeting on November 7, i986.

Harry L. Tindall



(a) CI"'ATION ISSUANCE: Upon the filing of the petition, the

Clerk shall forthwith issue a Citation and deliver the Citation to

Plaintiff or Plaintiff's attorney, who shall be responsible for the

pro.ot service of the Citation and a copy of the petition. Upon

request of the plaintiff separate or additional Citations shall issue

aaainst any defendant.

S^?'IO`?: The Citation shall be signed by the Clerk,

be under the seal of the Court, contain the name of the Court, and the

names of the parties, be directed to the defendant, shall state the

name and address of the plaintiff's attorney, if any, otherwise the

plaintiff's address, and shall command the defendant to appear in

1



CCt•iMr:'T: This rule is obsolete and does not correctly state the law.

Citation may be served beyond the jurisdiction of this State

and thus is not consistent with existing practice. The

Rule was written before Rule 120a was added to the current

P.ules.



A11 process na^t be served by (1) the an,., sheriff or

c o n s t a b l e e€- a ny =:een t i . 3 A t ; T h t Ae pa i; t 1 c a-r

e e ns; or ( 2) by any oerson authoriced by the Court who is not

less than eiunteen vears of ace and who is authorizea by wr,.tten

orc.er. ;-^a^^- [N]0Derson who is a party to or

interested in the outccme of the suit shc311 serve any process,

theiFeii:t.- [Slervice by registered or certitied mail and citation

by publication shall, if rac,uested, be made by the cle.,-'-, of the
court in which the case is pending. The order authorizir.a a

person to serve orccess may be made w1t:loLlt written r7tion and no

fee shall be imoosed for :ssuance of sucn order.

Change: Court is OeLmitted to autnorize persons ot:-,er than

Sheriffs or ConstaulLs to s2L"ve CltatiOn , rurther,



J

_ .. 1 ...
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Chanqe: Rule is rendered unnecessary due to amendments to Rule 103.



The officer or authorized ne7son to whem process is delivered

shall endorse thereon the dav and hour on which he received it,

and shall execute and return the same without delay.

Change: Amended to conform to Rule 103.



(a) Unless the citation or an order of the court otherwise

directs, the citation shall be ser^:ed by any person

authorized by Rule 103 by

(1) delivering to the defendant, in person, a true copy

of the citation with the date of delivery endorsed thereon

with a copy of the petition attached thereto, or

(2) mailing to the defendant by registered or certified

;nail; with delivery restricted to addressee only, return

receipt requested, a true copy of the citation with a copy

of the petition attached thereto.

(b) Upon motion supported by affidavit stating the location

of the defendant’s usual place of business or usual place of abode

or other olace where the defendant can probably be found and

stacinq specifically he facts showing that service has been

att?roted under either (a)(:) or (a)(2; at the location named

in such affidavit but has not beer. successiul, the court may

aut’.zorize service

(2) in any other manner that the affidavit or

other evidence before the court shows will he reason-

ably efr--ctive to give the defendant notice of the

suit.



RULE 107. RETURN OF CITATION

The return of the o;:ficer or authorized person executing the

citation shall be endorsed on or attached to the same; it shall

state when the citation was served and the manner of service and

be signed by the officer officially or by the authorized nerson.

The re*_urn of citation by an authorized oerson shall be verified.

^ihen the citation was served by registered or certified mail as

authl--rized by Rule 106, the return by the officer or authorized.

person must also contain the return receipt with the addressee's

signature. When the officer or authorized person has not served

the citation, the return shal? sn.ow the diligence used by the

officer or authorized persen to execute the same and the cause of

failure to execute it, and where the defendant is to be found, if

he can ascertain.

j•.here citation is executed by an alternative r,ethed as

authorized by Rule 106, proof of service shall be made in the

manner ordered by the Court.

No default ;udcment s::all be qranted in any cause until the

citaticn with proof of service as provided by this rule, or as

ordered by the court in the event citation is executed under Rule

i0’o, shall have been on file with the clerk of the court ten days,

excluaive of the day of filing and tl-.e day of Judcment.

L’
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October 24, 1986

i

Mr. Sam Sparks

Grambling and Mounce

P.O. Drawer 1977

El Paso, Texas 79950-1977

RE: Supreme Court Advisory Committee

Dear Sam:

Enclosed are the recommendations of the COAJ with regard to Rules

99-107. I am sending a copy to each member of your subcommittee

and it will be included in our November agenda.

Very truly yours,

LUTHER H. SOULES III

Chairman

LHSIII/tat

enclosure

cc: David Beck

william Dorsaneo

Charles Morris

Tom Ragland

Harry Reasoner

Harry Tindall
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RULE 99. ISSUANCE

When a petition is filed with the'clerk, he shall promotly

issue such citations, for the defendant or defendants, as shall

be requested by any party or his attorney. Such citations shall

be delivered to the olaintiff or the olaintiff's attornev, or'

those oersons resoonsible cor service as sec forth in these

Rules, as shall be recuested by the olaintiff or the oLainc’?-,

e+erk of the coart in which the caae i z pencrng-] Service o[Ii

citation by oublicacion may be made by the clerk o: the court in

which the case is oendine and service by mail as concemolaced bv

Rule 106(a)(2) may be made by the c1er:< of the court in chich the

case is nendin¢ or may be made by the oartv or :he attorney of

the oarcv who is seekin¢ service.

that no officer who is a party to or intereisted in the outcome of

a a u i t sha11 serve any process therein,) [6erviee by regiatered-

or eerti=-ee maii and citat_on by pabiieas=on may be made by the:

by mai=7 either or the coanty in which the csae ze pea6=n3 or oi;i.:

the coanty in which the part7 to be serred is =omnc]; provided’’’=r

of any county in which the party to be ae ved is found ( or,-

RULE 103, OFFICER OR ?ERSON WHO MAY SER’VE.

All process may be served by the sher tf or any constable

RULE 106. SERVICE OF CITATION

(a) Unless the citation or an order of the court otherwise

directs,�the citation shall be served by any officer or

nerson authorized by Rule 103 by

(1) delivering to the defendant, in person, by a sheriff

or constable referred to in Rule 103, a true copy of

the citation vith the date of delivery endorsed

thereon with a copy of the petition attached

thereto, or

(2) (mai}ing to the deiendant by regseeered or

certzfred mai},- with de+isery reserieted to

addreisee on+y,- retnrn reeeipt reqoeated,- a trae

eopy or the eitation with a copy or the pet’rt=on

attaehed thereto.-]

petit:on attached thereto, ( b v firsc class mai1,

posta¢e orepaid) to the oerson to be served, toeether

(2) mailing a coov of the citation, with a conv of the

vith cvo cootes oP a nocice and sckr.ovled¢ment

conforming substantiallv to the form heretnafcer set

o u C a n d a r e C u r : l e n y e 10 o e . D o S C a Q e D r e D a td a n d

addressed co tne sender. no acknovledement

servtce under chis subdlvtston or chis Rula is

recetved by the sender a�ith:n caencv (20) days atcer

t h e d a C e o f Cl a i 1 i n 2, s e r v i C L’ 1 c i t a C i o n 1 n d

oecic:on shail be made bv -e cner ’ocm or service

provided in thts rute. Hovevar, nlevs 2ood cause:a

shovn for not 8oin¢ so, -ji�.t -i av order the

oavment of costs of otner mec� ; ^c rson.ii ser�:tce

bv the oerson served if succ rsn q ^)es not comolete

and recurn tiie notice and a-:nment o[ rece:ot

v:thn cventv (20) davs at -_i: The noc:ce

and a cKnovled¢3enc o[ reccacton and

o e t t t t o n sn a^^ . e a c h be e X e c u L e c u n d e r o a t:7 .



The notice and acknowiedzment shall conform subatan-

stanciallv Co the followinz torz.

A. B., Plaintiff)

V. ) N0.

)

C. D., Defendant)

(IN THE

(COURT OF

DISTRICT

COUNTY, TEXAS

T0: (Name and address of oerson to be served)

The enclosed citation and netition are served

pursuant co c2u1e 106 of the Texas Rules of Civ:1

Procedure.

� You must comolete the acknowled¢ment narc of this

form and return one coov of the comnleted form to the

sender within twencv (20) davs.

You must sizn and date the acknowled23ent. If v o u

are served on behalf of a cornoration. oartc:ershio,

or other e n t i t v , you must indicate under,vour

signature vour relationshin to that e.^.titv. I° vou

are served on behalf of another oerson and you are

authorized to receive orocess, v o u = ust .c:dicat_

under your siznacure your authoritv.

If you do not comolete and return the form to the

sender wichin twentv (20) davs, vou, (or t ^e :^ artv on

whose behalf you are beinz servea) may be recuired :o

pav any exoenses incurred in servin¢ a citation and

petition in any other manner oermitcea by Iaw.

If you do comt)lete and return this

the oartv on whose behal^ �:ou are beinz

answer the oecicion as reeuirea by the

t h e c L t a t 1 o n. I t v o u i a 1 1 t o a o so ,

default m a v be taken a z a i n s t v o u

souzhc in the oeti ion.

form, you (or

ser�:ed) must

orov:sions

iudc=enc by

This notice and acknowledzment of receiot o2

citation and oeti:ion will have been mailed on linsert

date).

(Signature)

Date of Signature

SWORN TO BEFORE ME by the said (Signing nartv)

this dav or L 19

Notarv PubLic. State

Mv commission exotres:



ACKxoWLEDGaENT OF RECEIPT OF CITATION AND PETITION

I received a coov of the citation and of the

petition in the above caotioned matter on the dav

oc 0
L

Siznacure

(Relacionshi:) to ent i v or

authoritv to receive service ot

Date of Signature

SWORN TO BEFORE ME by the said ( Sizninz oart:•) on

this_ a a v o: 219_

vocarv Plblic, ..tace

‘1v comaission >-x^^res:

(b) Upon motion supported by affidavit stating the location

of the defendant’s usual place of business or usual

place of abode or other place where the defendant can

probably be found and stating specifically the facts

showing that service has been attempced under either

(a)(1) or (a)(2) at the location named in such affidavit

but has not been successful, the court may authorize

service

(1) by an officer or by any disinterested adult named in

the court’s order by leaving a true copy of the

citation, with a copy of the petition attached, with

anyone over sixteen years of age at the location

specified in such affidavit, or

(2) in any other manner that the affidavit or other

evidence before the court shows will be reasonably

effective to give the defendant notice of the suit.

RULE 107. RETURN OF CITATION.

The return of the officer executing a citacion served

under Rule 106(a)(1) shall be endorsed on or attached to c h e

aame; it sha11 scate when the citation was served and the manner

of service and be signed by the officer officially. i:hen-the

officer has not served the citation, the return shall show the

diligence used by the officer co execute the same and the cause

of failure to execute it, and where the defendant is to be found,

if he can ascertain. hen the cztstion raz zervea bv

reg=otered or certiriec maii aa aethorraed by 3e}e 19 67 e h e

retarn by the officer most aiso contaia the retarn receipt .it4

the eddreaaeele eigaatare.-] When the citation vas served by

mail as authorized in Rule 106(a)(2), the oerson who has secured

s u c n s e r v i c e shall return to the c1erR or the cour: in vhLch t.^.a

•case is Denain,^ , the sworn notice and acknovledc-enc oP eceiot

oi c‘e citacLon a n d oetition. Suc’n !d - :-)t na!! o?

attached to t!n A_ ornal citation issuec c, inc c‘e

return or suc.-1 ci=ltion shall 5e comole: ^�: ^e ^’.er h

court in vnicn t7e case is oendin¢ i-.tne =o cor ec_tv

rer!?ct comoletion of servtce by mail.
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Where citaCion is executed by an alternative method as

authorized by Rule 106(b), proof of service shall be made in the

manner ordered by the court.

No default judgment shall be granted in any cause until

the citation with proof of service as provided by this ru1e, or

ordered by the court in the event citation is executed under Rule

106(b), shall have been on file with the clerk of the court ten

days, exclusive of the day of fiiing and the day of judgment.

BRIEF STAT_?’EVT OF REASONS FOR REOUES’ED C?A‘IC°-S

atiD

ADVAVTACES TO BE SERVED 3Y PROPOSED NEW RUicS:

The proposed Rule changes arise from the :act that the

provisions of Rule 106(a)(2) are no longer available for use .

That Rule provides that service of citation may be accomplished

by:

"(2) `lailing to the defendant by registered or

certified mail, vith deliver�: rescricted to

addressee only, return receipc requested, a true

copy of the citation vith a copy of the oetition

attached chereto." ( Emphasis added)

At the time that portion of Rule 106 was adooced, the United

States Postal Service provided an ":lddressee Onl’+" service but

that particular service is no longer available through the postal

service. The closest approximation of such a service is nov

known as "Zestricted Delivery" and assures deliverv only co the

addressee or to some agent of the addressee who has beec:

authorized in writing to receive the mail of the addressee. It

is the feeling of che Subcommittee that this Restricted Delivery

may not fu1fi11 the requiremencs of due process insofar as notice

is concerned.

The Subcommittee feels that service by mail is a useful device

and ought to be preserved if it is p o s s i b le to do so. The

proposed Ru1e changes conform closely to a method oE service

available under Rule 4 of the Federal Rules of Civil Procedure.

The particular parts of Rule 4 that areadapted to the proposed

changes to the Texas Rules of Civil Procedure are:

RULE 4. Process:

SERVICE.

(C) A summons and complaint may be served upon a

defendant of any class referred to in Paragraph

(1) or (3) of Subdivision (d) of this Rule -

(ii) 3v mailing a copy of the summons and of the

complaint (by First Class Mai1, postage prepaid)

to the person to be served, together with two

copies of a notice and acknovledgment con:or:oing

substantially to Form 13-A and a return envelope,

postage prepaid, addressed to the sender. If na

acknowledgment of service under this subdivision

of this Rule is received by the sender :ithin

tventy (20) days aEter the date oE cailing,

service oE such summons and comolainc sha11 be

maid under subparagraph (A) or (3) o: this

para¢raph in the manner prescribed by subdivision

(d)(1) Or (d)(3 ).



,.s

(D) Unless good cause is shown for not doing so,

the Court sha11 order the payment of the costs of

personal service by the person served if such

person does not complete and return vichin tventy

(20) days after mailing, the notice and acknowi-

edgmenc of receipt of summons.

(E) The notice. and acknowledgment of receipt of

summons and complaint shall be executed under

oath or affirmation.

While the proposed service by mail will not be used in a majorit;i

of situations, it is felt that it will be use’u1 under a number

of circumstances and that the return of the acknowledgment of

receipt of service will constitute a compliance with the due

process requirement of notice.

i



March 13, 1986

State Bar Staff Coordinator

for Administration of Justice Committee

P. 0. Box 12487

Austin, Texas 78711

276/ntlab

I enclose in final form proposed revisions of Rules 99, 103, 106

and 107 of the Texas Rules of Civil Procedure. This proposal is

to be submitted to the next Administration of Justice Committee

meeting, which I believe will be April 5. It is requested that

this matter be circulated to members of the Committee as early as

possible and that the proposal be included on the agenda for that

meaeting.

If any problem arises, please contact me by telephone.

CRG:b1

Enclosure

cc: The Honorable James Wallace

Associate Justice, Slupreme

P. 0. Box 12248

Austin, Texas 78711

Mr. Mike Gallagher.-

Attorney at Law

7th Floor, Allied Bank Plaza

1000 Louisiana

Houston, Texas 77002

The Honorable John Cornyn

37th District Court .^

Bexar County Courthouse

San Antonio, Texas 78205

Court of Texas

Mr. Phillip Johnson

Attorney at Law

10th Floor, First National Bank Building

Lubbock, Texas 79408

ur. Donald 0. Baker

Attorney at Law

1024 Tenth Street

Huntsville, Texas 77340
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(a) Uniess che citacion or an order o[ c h e courc ^ervis.

direccs, the citation shall be served by any of cicer authorizea

by Rule 103 by

receipt requesced, a true copy of the ci.tac:J.^. :it.l 1c ) n v

the peciti.on attached thereto.

(b) Upon -totion suoporced bv acfi.davi.t staci,g the :acaloo_,;

of the deiendanc’s usual place of business or 7sua1 y.:ace a

abode or other olace uhere the decendant can orooablv’=e :oun:;.’

and staciag soeci..’icaLly the :accs snow ing taac secvtce n a s been

attemoced under ei.ther (a)(1) or (a)(2) at the iocacion -a ^ea in

such acfidavLt but has n o c been success:ui, c:ie ca.:r; m a

auchorize servcce

1

2

RULEE 106 .

RULE 105.

SERVICE OF CIT;TIOt7

3 (a) Unless the citation or an order

4 directs, the citation shall be served by

5 authorized by Rule 103 by

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

etc.

(1) delivering to the defendant, in oerson, a true copv o

the citation with date of delivery endorsed :hereon :icti

copy of the petition attached thereto, or

(2) enailing to t:he de[endanc by re¢iscered or -erced

mai1 ait:h detivery r e s c r i c t e d to addressee oniv, retur"

any or_iczr or

(1) delivering to the de[endant, in person, by a sheri?' or

conscabla e d to in 3ute 103, a crua co:) v o: ;ne

ci.tation �.L Cn the aate of deLivery endorsed thereon with ;

copy of the Detition attached thereto, or

(2) (na^.rto the de’ena e- ^s r- cer - !i o r

maii- xit^ ae=.»ec+ reetrreoea to sdarese_e oni

receipt reqaestea - a trae copy, or the crtit-o-i wi^_h

the petttion setnehec tZeretoc)

cert_-^ec

r re__r

a

(2) mai.lin2 n coov of the cit.ltion. with a coov ,c ttie

petition a : t:7ereto. (b v .’trst c1: ^..ail -2 os;a z

preoati) ;o che nersnn t.i oe servP u� covNc:)er ^ tcn W o ..^tes

oc a notic^ and acknnvlede7enc concorntn; <�-3osr.lnt:a ilv ,,.

..,

107
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The re:urn o: the ocer executLng the Cac:on snall Je

endorsed on or ac:acled co the sar..e; it s'nail sca:e wnen the
citation was ;erved ana he nanner of servLC_ and - usc be si3aea
bv the o::icer ofcicia! When t`:e ci:a[i3 a vas sera by

r2gLstered or cerced q ai1 as authorized Ruie 1,06, [he

return by the o:.icer aus[ also contain . ;e ,-ec.:rn rece: c:i[`1

the addressees signaCUr2. When the oi.•cer ’iaslot ser':ed t4e

cicacion, the return saali show the di:iyence usea by c:le o;_icer

to 2 X 2 C u : 2 C , . e i a_.e and t R e c au s e o: :a: ,..', _ to eXecut e . , a :l a

V fl 2 r e t h e ^ Z : _ . , C a 1 C s to b e : .7 u n d, l: .^, e can 3 5 C_ r: 3 ln.

, . 2 0 ..

. ,. ._,

. . _

T . l e r , . . , r n J : the o: : LC e r 2xe cu: L:7?y c:_,a: LJn se^:•-C
Rule i05a)(1) s;�1a11 be endorsed on Jr act3cnaa to t':e ;a-2

shall stace vhen [he ci[ation w as serv2d aad Che 7 3an er o[
s e r v i c e and b e s i g n e d b:: :h e oc:iczr a::’_ciallv� ;zn [5e
o:[icer has no.c served the ci[ation, the return shall show the
diliyence used bv cae ocar co execute the sa-e and �^ z c3use
o' Cai.lure [o aXecu[e ic, and where the decendant is to ._ ;ouna,
i: he can ascercain. (W nea

ret^]__rec or ccrr_r^_e -a`_ ]] -•._, -:1-

tiee aeace']e] ]igr.]' rer) Nhen the cit3[ij n :as , _rv^d ‘+v
^ai1 as an;5ari=ed i n ?u1e [ne ;on :.io n7s

•^ ' turn a[ n ;ia r!t l ono ^ eu. _ .. .?

n. ..
n
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The prooosed Rule changes arise from tne cact that the

provisions of 3ule l05(a)(2) are no lonqer availabie ’ar

That Rule provides that service o’ cita[ion may oe accoapLisa=-d
by:

"(2) !failing to the defendant by registered or

certitied clail, vith delive ^ : res[ r !-_^d ^o

-
addressee onlv reCurn ,ece1DCreQuested,+a ruz

cop_+ o[ taa citation vith a c o D v o[ C4e petiCion

attached thereto." (.°.mohasis added)

At the ti^e* that oortion o: Ru1e 105 vas adopted, the "’^ited

States ?ostaL Service provided an "Addressee On1:�" ser�:ic^ but

that particular service is no longer avaliao ie throu¢h the :oscai

known as "Bescricted Deliver" and assures .ieliv>r�: only to the

addressee or [O sone agant o? the add:assee �Jno ‘as Sezn

authorized in vriti:]g to receive tha 1 Jt the addres;az, i:

is the :eeLing o the Subcommit:ee _hat t;nls ?estr.:d De._�:er

m a v not Eultill t:-ie requirements o: due arocess insofar as ot:

The Subcoamittee ’.eels that service ^v m ait is a usetuL zevi_ -

and ough: to Se preservea i? it is pOSsiala to do so. he

?r0?osed 3u1e c;langes con;Jrm closeiy to .i net^od o: ser:ica

available under 3uie » of [he ?aderal 3ule; 3’ Cici! ?roc! a :e,

The particular ^arts ot 3;11a a that areada -a t zs CJ the
ed

e h a n g e s to C:l e . e X a s Ru l e s O t C 1 v 1 l Pr o c Z d u r e .- : e:

RCL° 1,

(c) SERVICE.

(C) A sumnons and complaint may be served ;lpon a

deiendanc of any class reLer:ed to in ?aragrapi

(1) or (3) of Subdivision (d) of :his Rule -

(ii) 3v mailii3 a coD;+ Of the summons and of the

c o m D l a 1 n t ( b y r 1 r s t C l a s s ?1 a 1 l , 7 o 5 C a k d p r B D a 1 d

Co the person to be served, toge[ier w i:h _:o

copizs of a notice and ac;novtad;nent :On;Jraiog

suostanciallv to Form 13-A and a raCura anveloDe,

postage prepaid, addressed to the sender. :E no

acknowledg;aent J[ ;ervice under this subdivialon

o[ :tiis Sule is received by the srn,ler vi:hin

tventv.(:0) d a v ; aEtar the J ate J[ m ailinS,

service of sucn sumnon. and :Jmolaint shall be

aalyl under eubpara4raoh (,\) Jr (3) J: this

par.zkrapn in the manner prrscr:bed by suDdiv ision

( d ) ( 1 ) or (1 ) ( 3) .
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September 18, 1985

Mr. Luther H. Soules, III, Chairman
Supreme Court Advi.sory Committee

Soules & Cliffe
1235 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

70th Fl., Allied Bank Plaza

Houston; TX 77002

Re: Rule 101

Dear Luke and Mike:

rule.

I am enclosing a letter in regard to the above

May I suggest that this matter be placed on
our next Agenda.

JPW:fw

Enclosure



RALrM LOGAM ( 1913-1983)

TOM LEAR

GREO GOS6ETT

JI)NATMAM R. DAVIS September 12, 1985

Honorable John Hill, Chief Justice

Texas Supreme Court

Supreme Court Building

Austin, Texas 78711

Re: Proposal of Amendm’ent to the Texas Rules of Court

Dear Chief Justice Hi11:

I would like to propose a change in the requisites for ci--

tation as set out in Rule 101 of the Texas Rules of Civil

Procedure. Presently our citation has required the defen-

dant "to appear by filing a written answer to plaintiff’s

petition at or before ten o’clock A.M. of the Monday next

after the expiration of 20 days after the date of service

thereof."

My objection to this anachronism is two-fold. First, the

computation of the answer day can sometimes be confusing,

particularly if the twentieth day falls on Monday or the

Monday is a holiday. Secondly, often intelligent clients

assume that they must appear in court at ten o’clock on

the answer day and are confused by this terminology. Why

not provide that an answer must be filed within a definite

t;me, such as 20 days as required in federal court?

In this age of fair notice and consumer protection I would

also suggest that citation might contain some simple.state-

I;,ent to the recipient, such as: You have been sued. You

have a right to retain an attorney. If you do not file a

written answer with the appropriate court within the appro-

priate time, a default judgment may be taken against you.

Your consideration to the above will be greatly appreciated.

With warmest regards, I remain

Very truly yours,



October 15, 1986

Mr. Luther H. Soules III

Soules & Reed

800 Milam Building

East Travis at Soledad

San Antonio, Texas 78205

In.re Rules 205-09

Dear Luke:

I am attaching the committee changes to Rule 209, the Supreme

Court Order relating thereto, and the corresponding revisions to Rules

205-08.

Sincerely yours,

J. Hadley Ed

Professor of Law

JHE/nt

Enclosure



Rule 205. Submission to Witness; Changes; Signing

When the testimony is fully transcribed the deposition

cfficer shall submit the oriainal deposition transcript to the

witness or if the witness is a party with an attorney of record,

to the attorney of record, for examination and sianature, unless

EUCh e:iaminF_t).r’r_ i.ii7d signature are waived by the witness and r�i-

the parties.

Any chcnces ir. –c�^r^ c:r zur:;tar:ce which the witness desires

to make shall be entered upon the criSinal deposition transcript

by the officer with the statement of the reasons given by the

witness for making such changes. The oriainal deposition

transcript shall then be signed by the witness, unless the

parties by stipulation waive the signing or the witness is ill or

cannot be found or refuses to sign. If the witness dces not sign

and return the or-:c:r:al deposition transcript within twentv da.vs

of its subm.issicn to him or his cclTn_E.l of rF�cczd, the offi_cer

shall sign it and state on thE: Y’E’.CO::cl t}:F- ‘c:z o= thE; waiver of

examination and signature or of the illness or absence of the

witness or the fact of the refusal to sian together with the

reason, if any, g-i,,-E:n therefor; and the original deposition

transcript may then be used as fully as though signed; unless on

mot=an to suppross, made as provided in Rule 207, the Court holds

that the reasons given for the refusal to sign reaui1-e its

rejection e^-the-e^e^e9}tie^ in whole or in part.



1. Certification and Filing by C,=i"’re cf.‘icer. shall

certify on the depositien transcript that the witness was duly

swcrn by him and that the deposition is a true record of the

testimony given by the witness. The officer shall include the

ar.^ount of his charges for the prepuration of the ccmpleted

depesition trar_script in the certification. Unless otherwise

ordered by the court, he shall then securely seal the oriainal

deposition transcript in an envelope endorsed with the title of

the action and marked "Lai^cc^.=ion transcript of (here insert "^^me

cf iAitrEs;:) " G,^.f; -1:,;=1 i Ci!tT tl^i file it with the ccurt -_^_ which

the action is pending or send it by registered or certified mail

to the clerk therec’L for filing.

2. Exhibits. Documents and things produced for inspection

during the examinaticr_ of the witness, shall, upon the recuest of

deposition transcript and may be inspected and copied by any

party, except that if the person producing the materials desires

to retaii; t-hem he may (a) offer copies to be marked for

ic?er;tification and annexed to the Ceposi’.:ion transcript and to

�



annexed to and returned with the deposition transcript to the

court, per.ding final disposition of the case.

3.

4. Notice of Filinc. The person filing the depositicn

transcript shali give prompt notice of its filina to all parties.

5. Inspection of Filed Depositicn Transcript. After it is

hearing of a motion or an interlocutory proceeding, any part or

all of a deposition transcript, insofar as admissible under the

rules of evidence applied as tricugh the witness were then present

and testifyina, may be used by any perscn for any purpose against

any party who was present or represented at the taki nc of the

deposition or who had reasonable notice thereof.

Substi^ut n f ti ^ t th l do par es pursuan o ese ru es oes
=c



involving the same subject matter is brought between the same

parties or their representatives or successors in interest, all

deposition transcripts lawfully taken and duly filed in the

3.

the cou_r^ ^ and nctice c_rer. at I_A4t one entire

c:ay rEfcre the day on which the case is called for trial, errors

and irregularities in the notice, and errors in the manner in

which the testimor.y is transcribed or the deposition transcript

is prepared, sigr.ed, certified, sealed, endorsed, transmitted,

filed or ctherwise dealt with by the deposition officer under

Rules 205 and 206 are waived, unless a motion to suppress the

deposition trar.script or some part thereof is made and notice of

thc r:ritten ob;ections made in the motion is given to every other

pr:rty before the trial cormer.ces.

208.

2.

3.

4.

5. Officer to take Responses and Prepare Record. P. copy of



The person filing the deposition transcript shall c;ive

prompt notice of its filing to all parties.

After it is filed, the deposition transcript shall remain on

file and be available for the. purpose of being inspected by the

witness or deponent or any party and the deposition transcript

may be opened by the clerk or Justice at the request e’ff the

witness or deponent or any party, unless othen-7ise ordered by the

ccurt.

.

The clerk of the court in which the deposit=on transcripts

and depositions upon written cruesticns are filed shall retain and

dispose of the same as directed by the Supreme Court..





LAW OFFICES

July 14, 1986

I
41

Pro:essor ;-V-illiam V. Dorsaneo III

Soutehrn Methodist University

Dallas, Texas- 75275

Dear Dill:

r Enclosed is a letter from Justice Wallace regarding consideration

of amendments to Rule 74 and Rule 131 of the Texas Rules of

Aopellate Procedure. Please draft, in proper form for Ccmmi zzee

ccnsideration, an appropriate Rule change for submission to the

Cc::=,ittee and circulate it among your Standing Subccttee

members to secure their comments. ^

As always, thank you for your keen attention to the business of

the Advisory Committee.



June 27, 1986

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Buildina

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600.Two Houston Center

‘Houston, TX 77010

Re: Rules 74 and 131

Texas Rules of Appellate Procedure

Dear Luke and Mike:

The Court requests that your committees consider amending

Rules 74 and 131 of the Texas Rules of Appellate Procedure as

follows:

Rule 74. Requisites of Briefs

Briefs shall be brief. In civil cases the brief shall

consist of not more than 30 paQes exclusive of the Table of

Contents and Index of Authorities. The court mav, uDon

mdtion, permit a lonaer brief. Briefs shall be filed ...

Rule 131. Requisites of Applications

The application for writ of error shall be addressed to

"The Supre;ne Court of Texas," and shall state.the name of the

party or parties applying for the writ. The part:es sha:.’_ be



June 27, 1986

Page 2

designated as "Petitioner" and "Respondent." Application for

writ of error shall be as brief as possible shall consist of

not more than 30 pages exclusive of the Table of Contents and

the Index of Authorities. The court may upon motion permit a

lonQer brief. The respondent should file ...

Sincerely yours,

(^ ^

�



October 24, 1986

Professor Ulillia;,l V. Dcrsaneo III

Southern Methodist University

Dallas, Texas 75275

RE: Appellate Rules 80(a) and 90(a)

Dear Bill:

The enclosed is a recommendation from COAJ. Please circulate

within your subcommittee and draft Please draft, in proper form

for Committee consideration, appropriate Rule changes for

submission to the Committee and circulate it among your Standing

Subcommittee members to secure their comments.

As always, thank you for your keen attention to the business of

the Advisory Committee.

LUTHER H. SOULES III

Chairman

LHSIII/tat

enci/as



Amend Rule 97U-t:a)lTexas Rules of Appel.late Procedure as fo lows:

^ 01 '

and necessary to final disposition of the appeal a-r^--hand down a

written opinion which shall be as brief as practicable/. Where the

issues are clearly settled, the court shall write a brief inemoran-

dum opinion which should not be published.

Comment: This charge is suggested by the Supreme Court. The

purpose is to require the court of appeals to address

all pertinent issues rather than decide the case on one

or more dispositive issues and disregard the other perti-

nent issues. This quite often results in a reversal and

remand by the Supreme Court causing unnecessary.delay in

disposition of the cause along with an unnecessary s^cond

consideration of the cause by the court of appeals.

3



Professor William V. Dorsaneo III

Soutehrn i-iethodist University

Dallas, Texas 75275 +

Dear 3--il’_:

Enclosed is a letter from E. Landers Vict:ery, regarding amendment
of Rule 136(a) of the Texas Rules of tipt-ellate Prccedure. Please

draft, in proper form for Com.-nittee consideration, an appro^riate

Rule change for submission to the Committee and circulGte it
ar:c..g your Standing Subcommittee members to secure their
co,;,.:,e n zs .

LUTHER H. SOULES III



LAW OFFICES

PETER J.BALEGa

BYRD L. BONNER

September 15, 1986

ROBERTR,MURRAY

JF C,.,:NSEL

Mr. Luther H. Soules, III

Chairman

Texas Supreme Court

Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, Texas 78205

Re: Tex. R. App. P. 136(a)

To the Committee:

I recently consulted Rule 136(a) to determine when to file my

brief in response to my opponent’s application for writ of error.

This Rule prescribes filing the response fifteen days after "the

filing of the application for writ of error." It is unclear

whether this language refers to the filing by the petitioner (Rule

130) or to the filing by the Clerk of the Supreme Court (Rule

132(c)).

When I called the Clerk’s office, I was advised that the

Supreme Court interprets Rule 136(a) to refer to the filing (i.e.

docketing) of the application in the Supreme Court. Nonetheless,

this interpretation is not clear from the face of Rule 136(a). To

help prevent high blood pressure among Texas attorneys, I would

suggest that the Committee clarify this Rule the next time the

Rules of Civil Procedure are amended.

Sincerely,

^



•

June 25, 1986

. Dear bill:

A^
Enclosed is a letter from Judge Frank Douthitt regarding

consideration of an amendment to Rule 356. Please draft, in

proper form for Committee consideration, an appropriate Rule

change for submission to the Cer^,niittee and circulate it among

your Standing Subcommittee members to secure their comments.

LHSIII/tat

encl/as



LINDA BURLESON
COURTCOOROINATOR

ARCHER. CLAY AND

MONTAGUECOUNTIES

Luther H. Soules, III

800 Milam Building, East Travis at Soledad

San Antonio, Texas 78205

Re: Supreme Court Advisory Committee

Dear Luke:

Thanks for your list of the members of the above committee.

I was in the State Bar Center at the same time as your meeting

and ran into Frank Branson. He invited me to come in and

talk to the Committee about my problem, but we were so busy

with Pattern Jury Charges I, I never got in.

From looking at the Committee it’s obvious that very few

of the Committee members practice in a multi-county district
court. Because of that, I want to make one more short comment

about the two matters I have brought to the Committee’s attention

in the past. One has to do with recusal practice and the

other with time table for filing the record in appellate

courts. Both are problems in rural districts. Apparently,

they are not such a problem in an urban district. I believe

I know why.

1 Qa RECUSAL PRACTICE

My original proposal was that the lawyer be required to swear

to a:lotion for Recusal setting forth with particularity

the reasons he seeks to recuse a judge. That the rule be

changed (and probably the statute) to permit the judge that

the recusal is directed against to summarily deny it if it

does not state a proper cause for removal.
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May 21, 1986

In an urban area, there are many judges in the courthouse

and a judge can simply get one of them to come hear the

recusal motion. It creates no problem. In a rural area,

we have to get a judge from somewhere else assigned. The

recusal has to wait until that judge can be there and until

the judge against whom the recusal is directed can be available

in the county that the recusal is filed in. He may have

to recess a jury trial in another county in order to meet

the visiting judge’s schedule, or make some other kind of

docket change. Usually, the recusals that I see are actually�

made for the purposes of delay and that is obvious. If the

lawyers had to swear to these, they wouldn’t file them except

when they were true. They would not then be summarily denied

by the judge against whom they are directed.

A couple of years ago when my daughter was showing heifers,

we had a show in Tucumcari, New Mexico followed by one in

Cheyenne, Wyoming. Because a recusal that did not state

proper grounds had been filed in a criminal case, set for

jury trial the week following the calf shows, I had to make

a trip from Tucumcari back to Henrietta when a visiting judge

could be here so I could have the hearing on the recusal.

I then went on to Cheyenne to be with my daughter showing

heifers. If I had not�done that, the case would not have

gone to trial the week in question.

I am probably the only judge that ever had to make that kind

of a trip because of a recusal practice, but it’s ridiculous

to have rules that permit lawyers to use recusals for

continuances.

Luke, I am not going to go into any further detail about

the rules themselves and the time table. From the transcript

furnished me of the meeting, the Committee understands that.

What they don’t understand, is that the rules permit a lawyer

to perfect an appeal and request the statement of facts as

t
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little as 10 days prior to the time it’s due in the Appellate

Court. I don’t know of any court reporter except those with

a CnT who can get out a record in 10 days if he’s got any

business in his courthouse. It’s a bigger problem in the

country because if you have 30 minutes or an hour of dead

time in the court, and you are in the city, the court reporter

is always at his office and can simply go in and type during

that time period.

In the country, my court reporter is with me in the other

two counties and the office is in Clay County. If we are

sitting idle for an hour in Montague, he cannot be working

on that record.

There is no problem with the 60 days per*.nitted if the lawyer

has to notify the court reporter timely and there is no

problem with the additional time period in the event of a

motion for new trial. However, it just makes sense that

a court reporter ought to have at least 30 days to get a

statement of facts ready.

If the rule is not going to be changed, I think the appe^late

judges should quit going to the conferences and complaining

about court report.er delay when the Supreme Court’s own rules

create some of the problem.

Luke, my feeling about these two matters is really not much

different than a lot of other things. The Legislature very

seldom thinks about those of us out here that have got miles

and miles between courthouses. I guess those drafting the

rules seldom do either. I don’t know all the details of

how your committee operates. However, I obviously have not

been able to articulate the problem well by letter and

probably haven’t improved on it much with this letter. If

the Committee ever takes testimony from individuals about

these matters, I would certainly like to appear. Based upon

the transcripts you have furnished me with respect to both

of these matters, I do not think the problem that exists
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for rural judges is being addressed.- I know the rules should

not be tailored just to fit the rural judges. However, they

should not be drafted ignoring us either.

Luke, I appreciate your consideration of this matter and

if I can do anything further to at least get the real issues

discussed, I would appreciate hearing from you.

Sincerely,

Frank J. Douthitt

FJD:1b



RAY SHIELDS

COURT REPORTER

Luther H. Soules, III

800 11i1an Building

East Travis at Soledad

San Antonio, Texas 78205

Dear Luke:

,

P. O. BOX 530

HENRIETTA, TEXAS 76365

Thanks for the information from the meeting of the SuDreme

Court Advisory Committee. This is the second suggestion

that I have made that I feel the Committee has not understood.

The problems we have in rural, multi-county districts are

just different than the problems in San Antonio, Houston

and Dallas.

--;;ouid you please send me a list of the members of this

W overbalanced with city folks.
J,

The request that the Committee virtually ignored about the

90 day, 100 day problem on statement of facts and transcripts

was treated as if I wanted to give more time to court reporters.

That I want, is a requirement that the lawyers let the court

reporter know something before there is only 10 days left.

My court reporter’s office is in Henrietta. The large part

of our business is in Montague and the smallest part in

Archer City. Court reporters in the big cities, when the

court is idle, can simply go to their office and start to

work. Court reporters in the country with more than one

county can work only when they’re in the county where their

office is.

1,&"^ Committee. Frankly, I want to see if the Committee is just

I am getting sick and tired of hearing about court reoorter

delay at every meeting I go to when I know that my court

reporter is working nights and weekends when he has to to

21et a statement of facts done. He seldom takes depositions

and that is not causing any problem. In fact, he seldom

has to ask for an extension of time and then only when some

lawyer perfects an appeal at the last minute.
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I guess I just wanted to get this off my chest. But, I’d

still like a list of the memb’ers of the Committee.

It has been a long time since I’ve seen you and perhaps we’ll

run _together again one of these days.

Very truly yours,



RAY SHIELCS

COURT REPORTER

Hon. James P. Wallace

P.O. Box 12248

Austin, Texas 78711

AREA CCDE 817

538-5913

In the last couple of years every time we have a judges.’

meeting, somebody on the Suoreme Court raises criticisms

of court reporter delay in preparing statements of fact for

apteilate purposes. I may have written you about this be=ore.

I know I have comWented to the Chief on the matter.

Recently, a case tried by me has had appeal perfected in

a mar:ner timely under the rules, but impossible with resoect

to the clerk and court reporter. It will require my court

reoorter to get an extension of time, which extension will

probably be later cited by some appellate judge at some

The oroblem is the two rules which have to do with perfecting

appeal (Rule 356) and filing of the statement of facts and

transcript (Rule 386). As you know Rule 386 provides that

the transcript and statement of facts will be filed in the

A r r^^e^-̂- ar -̂ Court within 60 days of the date the judgment is

signed unless �there has been a motion far--new trial filed

in which case it must be filed within 100 days. Rule 356

provides that appeal must be perfected by the filing of a

cost bond within 30 days of the date the judb ent is si-ned,

or if a motion for new trial is filed, within 90 days after

the judg:,:ent is signed.
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To give you an exayple of the pral-lA*^ ^auGPn rh,n case I

mentioned above had its final judgment signed on August 12,

1985. In perfect compliance with Rule 356, the losing

attorr.ey filed a cost bond on November 12, 1985, 92 days

a^ter the judgment was signed, but the first day following

a Sunday and legal holiday. He filed it late that aTternoon

and there=ore left 7 days for the transcript and statzment

of facts to be prepared and.filed in the Appellate Court.

In checking with the clerk with the Second Court of Apoeals,

I understand that it is probably 4 to 5 months after an

atceal is filed with the Cour! of Appeals before it is

actualiy submitted. It seems to me that there could either

be more time for the court reoorter to get the statement

of f-̂ cts ready after the appeal is perfected, or there could

be a requirement that a notice to the court reporter and

c1cr:: be earlier than 90 days after judga:ent when a motion

for new trial has been filed.

Fran:ly, Jim, I don’t guess I have a solution. However,

if you feel the court would be interested in trying to do.

something about this, I would put more time into a possible

solution.

Very truly yours,



1986

Dear 3111:

Flrst. I realized all along that the Order was amended. effective April 1.

19 8 5. The problem is it still requires the trial clerk to endorse on.the

19

the clerk has a duty to prepare and deliver the transcript without the request

of a narty, and the clerk sends it directlv to the court of anpeals. not to the

p,,rr.y. the currentl-: reoulred endorsement is erroneous. Parties don’t apply for

transcrlpts. and they are not delivered to parties. The enclosed proposed

.;m^?ndrnenr. simply requlres the clerk to endorse on the transcript the date he

kieLlvert;d it to the court of appeals.

,
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I hope this clears up the matter and that the Committee can expedite this

chanae without consumina much of its valuable time.

Jeremy C. Wicker

Professor of Law



Supreme Court Order Relating to Preparation of Transcript

(following Rule 376-a)

(g) �

The Clerk shall deliver the transcript to the appropriate

Court of Appeals and shall in all cases indorse uoon it before

it finall_v leaves his hands as follows, to wit:

,

A.D. 19 ," and shall sign his name officiall: thereto.

Comment: Since the clerk of the trial’court delivers the

transcript directly to the clerk of the court of apoeals, and not

to a party, and a party no longer has a duty to request delivery

on certificate" parctice was abolished by the amendment of Rule

33%, ef fecti%°e January 1, 1981.



August 22, 1986

Professor William V. Dorsaneo III

Southern Methodist University

Dallas, Texas 75275

Dear Bill:

Our Committee receives continuing complaints about the

derelicts among the court reporters and their duties to creoare
transcripts. Do you and your Subcommittee believe that there is

some way that we could amend Rule 376c, or some other Rule, to

imoose additional burdens on the court reporters. One case was

dismissed after the third recuest for extension of time to file

the record, because the court reporter would not get the record

tocether, and the lawyer on the third "go around" missed his

deadline of December 17 by more than fifteen days (the filing was
January 16, 1985). At some point, should the courts impose the

penalties- for missed deadlines on their own officers, i.e. their

own court reporters, in event the extensions are plainly caused

by the officers of the court, and the missed deadlines would not

have occurred had the court’s officer properly prepared a record.

In this case, the lawyer recognized the deadlines on two

occasions, presumably he would have filed the record had it been

ready on either of those two occasions, but missed the third

deadline when the reporter failed to get the record the third

time, and ultimately the client’s case was forfeited.



RE: Certification of transcription

Supreme Court Order following Rule 377

On November 20, 1984 the Supreme Court promulgated amendments to

the Standards and Rules for Certification of -Certified Shorthand

Reporters in conformity with Article 2324b, V.T.C.S.

These amendments provide, among other matters, that each

shorthand reporter, when certifying to a transcription, indicate his

or her certification number, date of expiration of certification, and

business address and telephone number.

The Order following Rule 377 of the Rules of Civil Procedure,

provides a similar certification form but it does not reouire the

certi-fication number, date of expiration of current certil"ication and

business address and phone number of the reporter certifying.

As it is unclear whether the Supreme Court Order of November 20,

1984 amended the Order following Rule 377 of the P.ules of Civil

Procedure as well as the Standards and Rules for Certi:ication of

Court Reporters, I felt that I should bring this to your attention.

If the November 20, 1984 Order had the effect of amending the

Order following Rule 377 as well as the* Court Reporter Standards,

should this be communicated to West Publishing Company to ensure that

the next printing of the Rules of Civil Procedure will include this

amendment?

If the November 20, 1984 Order did not amend the Order following

Rule 377, should this amendment be brought to the attention of the

Advisory Committee for possible action to bring it into conformity

with the action of the Supreme Court of November 20, 1984?



t

ORDER OF THE CCUnT •

Paraoraohs I. and J. to read as follows:

addi: icns, and amend.ents to the Standards and Rules for Certification of

Cerr- ified Shor;.hand Reporters as they were adopt_C-d and prc.mulcated effect;ve

January 1, 19c4, in confor-^ity with Article ZC24b, V.T.C.S., as amended by

Senate 3i11 55-5, 68.th Legislature, Regular Session, shall be and read as follows:

Rule I., General Reauirements and Oefinitions, is amended by ’adding

1. Cert_=:cation of trcascriYtions.

1. The t_ ^^scri^tion of any oral court proceed

de:^osi_:oa or ?roceeding before a gr=a jurq, rezeree or court

cc==ssiozer, or a.y ot--er doc:.=ent ce=tifled by a cer--i=_ed sco^_^a:d

reaorter for use in liti5ation ia the courts of Texas, shall ccutain

as a part of the certification thereof, the sia=rtu:e, adc.’ess aad

teleo’--oue mu=ber of the ce_t_=_ed short:tand =e-,orter and his or ber

State certi-_c.at:on nuWber and the date of es, _at-oa of

I, . a certi.ied sborrSaad

reporter e: the State of Texas, do hereo? eerti:y that the above and

Icregoirz cnatain� a c:a.e aad correcr tranicrip:ion of

(i:.sert description of -aeerial or

docc=ene certiii.ed)

Cerz:::ed to on this the day of I9

.

(5is^Acure ot i.e?orter)

(Iy?eo or c.-_=;ea ha=e o: ccporcer)

Cert1f!Ca:=CO Nuober of Reporter:

CAce C: rzr::de^on Of CurreCC Cert:!:c1CiC3:

puf'.,^^elL



S=A:= 07 :T’w:5

C:.;.’1:’: 07

I . . . . . . . . . . . . . . .. offiti.al court re-porter i= ind for

t.^.e . . . . � . eoqrt of � � . � � . COUaC7, $tate Of TeZJS,

do hereb7 certif7 that the above and ;oregoing containa a true and

correct transcri?eion of all the proceeaiags (or all proceesi:;s

dizected by counael to be iael:sded in the stataent of :acts, as the

ease uv be), in the above st7led and :u- erea cause, all of vhich

occurred i-a open court or i.n ch-oers and vere reporcea by ee.

I:urt.^.er certi_7 that this t.a.nzcriotina of the record of the

proceeCl_3s cr•317 and eorrectlT reileets the esnia;ica, i ! an], of!ered

by tte repsecti•re parties.

. . . . . . 19 . . . .

• • • • • • • •

� � � • •(:y;ed orPriaced:fa=e ofaeporter)

Cer:if:cation tiu=ber of 3epor:er : . . . . . . . . . . . . . . . . .

Dace o: Trp_ratio= of Current Cer.___cati1¢.

. . . . . . . . . . . . . . . . . . . . . . . . .

.elepoon< Hu_ber:

3.
.. _ . _ ,

re_orte: was availahle to take the deposition, vnich shall be svo_n to

by that person and the parties to the p:oceedic;s, or t::eir actc_-e�; s

p:esen . ’e cert---c;.tion of a trazsc: t_oa of a ccur:: r_ocee^a

:e_e:zed oursuazt to sec-.ien 14 of art:c’_e Z32_4b, V.:.C.;., by a

pe_con not cert_f:ed sha11 con.Z_z an af=-d:vi. sverz to by that

,:ercon, -::e --tcr_--ys represent_c5 the psrt_es in the cou_t - ceed:

aa.. the judze presid:ng t‘aat no certed snorthunc was

av3=’-.:h1e to per:crr the dutles Of the cour:^ re^orter.
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Proposed amendments to Rules of Civil Procedure.

One of the proposed amendments to the aules and Standards for the

Court Reporters Certification Board would require that the court

reporter insert in the certificatioa of any deDosition or court pro-

ceeding his or her certification number, date of expiration of current

certification and his or-her business address.

PresentlJ, the Su^^e^e CoLrt C-der ??ezat;^2 to the

of Statement of Facts as found folloaing Rule 377 of the Tesas Rules^
of Civil Procedure do^ not require these matters to be inserted in

suc*-- certification.



I

I

..T

Item (e)‘ o.’ the Supreme Court Order _°.elating to the Preparation of

Stcte=ents of. Facts (Rule 377, T.’.C.P.) is ar:ended to read as

fo11oG5:

(e) The atatenent of facts shall contain the certificate signed

by the court reporter in aubscance AS follavs:

"=°_ ST _.. CF =^lS

C^CJi.^CF

I. . . . . . . . . . . .•. • . , of:ieial court reporter in and for
the . . . . . . court of . .

•

. County, State of Texas,

do hereby certify that the above and foregoing contains a trae and

correct tranacriDtion of all the proceed i.ga (or all proceedings

directed by counsel to be included in the stace=eat of facts, as the

case r^y be), in the above styled and nuabered cause, all of vhich

occurred in open court or in cha=oers and were reported by ne.

I further certify that this transcrivtion of the record of the

proceeai=gs truly and correctly refleccs the exhibits, if any, offered

by t‘_e repsect_:e parties.

. . . . . . . . . . . . . . . . . .

(Siy:ature)

Official Court %eporter"

. . . . . . . . . . . . . . . . . .

(Ty?ed or ?rinced Hane of ^eporte:)

Cert__icacion tieiber of 3eporter: . . . . . . . . . . . . . . .

Date of E---jiration of Current Certificatioa:

9uailesG Address: . . . . . . . . . . . . . . . . . . . . . . . .

. . . . . . . . . . . . . . . . . . . . .

. . . . . . . a. . . . . . . . . . . . . . . .
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Professor William V. Dorsaneo,

Southern Methodist University

Dallas, Texas 75275

Dear Bill:

February 10, 1986

III

Enclosed are proposed changes to Rules 356 and•386 submitted

by Judge Frank J. Douthitt. Please draft, in proper for^>, for

Committee consideration appropriate Rules changes for su:.mission

to the Committee and circulate them among your Standing
Subcommittee members to secure their comments.

I need your proposed Rules changes by February 15, 18?6, to

circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business

of the Advisory Committee.

cc: Honorable James P. Wallace,

Justice, Supreme Court of Texas



Februarv 4, 1986

:Mr. Luther H. Soules, III, Chairman

Suore^e Court Advisorv Committee

Soules, Cliffe & Reed

800 :�iilam Buildinc

San nntonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

facts and

Re: Rule 356 (perfecting appeal) and

Rule 386 (filing of statement of

transcript)

I am enclosing a letter from Judge Frank J. Douthitt of

Henrietta, regarding the above rules.

May I suggest that these matters be placed on our next

Acenda.

Sincerely,

stice

JPW:fw

Enclosure

cc: Honorable Frank J. Douthitt

Judce, 97th Judicial’District

P. 0. Box 530

Henrietta, Texas 76365. -



RAY SHIELDS

COURT REPORTER

November 14, 1985

i

FA

Hon. James P. Wallace

P.O. Box 12248

Austin, Texas 78711

Dear Jim:

In the last couple of years every time we have a judges’

meeting, somebody on the Supreme Court raises criticisms

of court reporter delay in preparing statements of fact for

appellate purposes. I may have written you about this before.

I know I have commented to the Chief on the matter.

Recer.tly, a case tried by me has had appeal perfected in

a manner timely under the rules, but imaossible with resoect

to the clerk and court reporter. It will require my court

retorter to get an extension of time, which extension will

prcbably. be later cited by some appellate judge at some

meeting to demonstrate "court reporter aelay".

The problem is the two rules which have to do with perfecting

appeal (Rule 356) and filing of the statement of facts and

transcript (Rule 386). As you know Rule 386 provides that

the transcript and statement of facts will be filed in the

Annol^aro Court within 60 days of the date the judgment is

signed unless there has been a motion fo.‘new trial filed

in which case it must be filed within 100 days. Rule 356

provides that appeal must be perfected by the filing of a

cost bond within 30 days of the date the judgment is signed,

or if a motion for new trial is filed, within 90 days after

the judgment is signed.



14, 1985

To give you an e:{amale of the pr4--1--r-11GPd t^° case.’I

mentioned above had its final judgment signed on August 12,

1985. In Der-ect compliance with Rule 356, the losing

attorney filed a cost bond on November 12, 1985, 92 days

after the judgment was signeci, but the first day following

a Sunday and legal holiday. He filed it late that afternocn

and therefore left 7 days for the transcript and statemeiit

of facts to be prepared and filed in the Appellate Court.

In checking with the clerk with the Second Court of Appeals,

I understand that it is probably 4 to 5 months after an

appeal is filed with the Cour! of Appeals before it is

actually submitted. It seems to me that there could either

be more time for the court retorter to get the staterent

of facts ready after the appeal is perfected, or there could

be a requirement that a notice to the court reporter and

clerk be earlier than 90 days after 3udgtient when a motion

for new trial has been filed.

Frank^ly, Jim, I don’t guess I have a solution. However,

if you feel the court would be interested in trying to do

so:-nething about this, I would put more time into a possible

solution.

Very truly yours,



RE: Proposed amendments to Rule 423, T.R.C.P.

During the meeting of the Chief Justices of the Courts of Appeals

on Friday, November 30, 1984, the assembled Chief Justices adopted a

motion by Chief Justice Summers that the attached proposed amendments

to Rule’423, T.R.C.P. be submitted for consideraticn by the Supreme

Court.

I was asked to forward it to you for consideration by the

Advisory Comaittee.

-1

�



(a) Right to Argument. When a c,:se is properly prepared ^or sutmission,

any party who has filed briefs in accordance with the rules prescribed there-

for and who has made a timelv reQuest for oral arcument under (f) hereof may,

upon the call of the case for submission, submit an oral argument to the

(b) Unchanged.

(c) Unchanged.

(d) Time Allowed. In the argument of cases in the Court of Appeals,

each side may be allowed thirty ( 30) minutes in the arcur^ent at the bar, with

fifteen (15) minutes more in conclusion by the appellant. In cases involving

difficult questions, the time allotted may be extended by the ccurt, provided

application is made before argument beeins. The court may also align the

parties for purposes of presenting oral argument. The Court rav, in its

Not more than two counsel on each side will be heard, except on

leave of the court.

Counsel for an amicus curiae shall not be permitted to arcue except

that an amicus may share time allotted to one of the counsel who consents and

with leave of the court obtained prior to argument.

(2) Unchanged.

�



file a recuest shall be deemed a waiver of his rieht to oral arcument in the

case. Althoueh a oartv waives his richt to oral arcu,,ent under this rule, the

Court of Aooeals may neyertheless direct such Darty to aoGear and Sl;’--;,,it oral

areument on the submission date of the case.

The Court of ADee;zls may, in its discret:cn, advance cases for

submission without oral arcument where oral arcunent would not materiallv aid

the Court in the determ ination of the issues of law and fact Dresented in the

aooeal. Notice of the submission date of cases without oral arcuTent shall be

aiven by the Clerk in writine to all attorr,evs of record, and to anv oartv to

the acceal not reoresented by counsel, at least t,.rentv-one (21) days orior to

the submission date. The date-of the notice shall be deemed to be the date

such notice is delivered into the custody of the United States PoS_-ml Services

in a Drooerlv addressed Dost-oaid wraooer (envelooe).

0



July 9, 1985

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules & Cliffe

1235 hiilam Building

San Antonio, TX 78205

Re: Tex. R. Civ P. 216, 439, 440, 441

Dear Luke:

Enclosed is a memo from Judge Robertson supporting

deletion of Rules 439, 440 and 441. His suggestion is

that all remittiturs should be eliminated.

The First Court in Houston recently handed down an

unpublished opinion in First State Bank of Bellaire v.

C. H. Adams, a copy of which is enclosed. To avoid the

proDlem in the future, I suggest that Rule 216 be amended

to require both a jury fee and a request for jury not less

than ten days before trial.

Sincerely,

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Houston, TX 77010



It is suggested that the Supreme Court Advisory Cc�stittee

consider deleting and/or abolishing Rules 439, 440 and 441 of the

Texas Rules of Civil Procedure.
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^.. a SL'-^?rV_

judcment for the am_ellee, and the a==e'1a,t r '- ca asserts t^ree

o

year statute of limitations; and he asserts that the doctrines of

res judicata and este_,el prevent a recovery by the a-_ellee.

Tri-State’s relationship with the a_-e11ee was as a

depositor and a borrawer. It maintained four bank accounts with

the ap;ellee, and on January 16, 1976, borrowed $100,000 frcm

ac,ellee. The loan was evidenced by a r.cte which
was secured by

warehouse recei:ts.
On February 20, 1976, Tri-State t^-r^__o.,ed

On March 1, 1576, the State Of ’^exas filed suit

acainst ’:’r_-State and some
_c cc’M^o!czrs,

allecing irrecularities in Tri-St, ^
. . .



newspater concerr.inq t:e state's activities acai,^.st Tri-State,

the appellee became aware of the state court action. Althouch

the appellant's notes had 'not matured, the ap:el'_ee declared

itself to be insecure, and off_=eE $102,000 of the a..ellant's

deposits acair,st the $'_C0,000 note. T: e_ezf _-r, nu-ercus c.`.ecks

b

Onkncwn to the appellee, on 2^.arci 1, 1976, Tri-State

had filed with the Federal Eankruptcy Court a petition under

Chapter XI of the Federal Bankruptcy Act, see;ci^, an a_rangeiment

to pay off and satisfy the debts it owed to its creditors. Th e

appellee became aware of the bankruptcy action about two or t:^.ree

days after it was filed.

a

o_erate the business and manace the pro,erty of ^_'ri-State until

further order of that court. The bankru;tc. 3 coLrt also erdered

.the ap=ellee to set up a special trust account and Vlace the

$102,000, which it had offset acainst Tr'_-State's note, in that

account. Funds could not be withdrawn exce.t by crder of the

bankruptcy court. The appellee protested the settina up of this

special account and appealed to the Federal District'Court.

On apceal, the district court reversed the judc-..:er.t of

the bankruptcy court. That order also noted that the a^^ellant

had reached an arrangement with its creditors, that the'issue of

the special trust account was then mcot, and dismissed the

appeal. The a=pellant then appealed to the 5th Circu'_t Court of

ppeals, which dismissed that ap_eal as beinc moot.

The apcellznts filed the present lawsuit on March 2,

1978.

,

. -

to trial in another district court.


