RAY HARDY

DISTRICT CLERKX
HOUSTON, TEXAS 77002

Oquﬁco »
September 15, 1983

Supreme Court Justxce James P. Wallace
Supreme Court Building

P. O.

Box 12248

Avuvstin, Texas 78711
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Rules

' (1)

Justice Wallages ™ *7 00 w1 E 0 Thome e ST e T T T
em writing to you again regarding the consideration of adopting several State
to celineate the following areas:

lerificaticn of Lead Counsel and Atternev of Record

Trere appears to be some inconsistancy with respect to which attorney is attorney
of record and lead counsel, and which are recorded only as attorneys of record.
According to State Rules 8 and 10, lead counsel is the first attorney employed
(does this mean just employed, or the attorney whose signature appears on the
first instrument filed by a party to a suit?), and remains such until he designates
ancther attorney in his stead. Does State Rule 65, substitution of amended
instrument for the original, act to substitute the lead counsel automatically? Or
timply to remove the superceded instrument? If lead counsel remains such until a
s:zarate designation is made, of record, by the counsel substituting "out”, then is
it necessary to provide notice under State Rule 165a of dismissal for want of
prosacution to all attorneys of record, or only to lead counsel? If the intent of
tre ruie is to insure notification be made to the gartv then notification to lead

-=sel should suffice; if, however, the notice is intended to protect every
attcrney comnected to the suit (multiple attorneys representing one party,
pstentially), then the Rule would be left as written.

Talow is Rule 1.G. (1) and {4), of the Local Rules Of The United States District
Ccrt for the Southern District of Texas, amended May, 1983, effective July 1,
15&3, which appears to adequately answer these questions:

1.G. Attornev in Ckarce,

esi;‘nation e:)d‘ Fesnonsibilitv. Uznli=ss ctherwise ordered, in all actiors
artv s=all, on the occzsion of

'zr ’.;g:, counsel, des:g:a e torney in charge” for such party arn
:rneY who is &2 member of the Bar of this Cour

-

21 or is appearing uncer the terms
of =ragvzph E of this rule. Thereafter, until such designation is changed by
mti.ce _:';::;ant to Lccal Rule 1.G.{4), said attzroey in charge shall be respensitle
fer the :z¢ 3

lon as to suck party and shall attend or send a fully auth\orized
: 3 N
aiive to all hearings, conlerences and the trial C0060e1



1.G.(4) Withdrawal of Counsel. Withdrawal of counsel in charge may be
effected (a) upon moticn showing good cause and under such conditions imposed
by the presiding judge; or (b) upon presentation by such attorney in charge of a
notice of substitution designating the name, address and telephone number of the
substitute attcrney, the signature of the attorney to be substituted, the approval
of the client, and an averment ‘that such substitution will not delay any setting
currently in effect.

Regarding the problem of appronrlage attorney not:f:cat:on, t‘ze same RLIe, -

.S 111G 8), regarding Notices, specifiasy - " v ' e
All communications from the Court with respect to an action will be sent to the

ttorney in charge who shall be repensitie for notifving his associate or co- -
tters affecting the action.

(2) Attcrnev responsitility for the prevaration and submission of a Bill of Costs

Criginally legislation was proposed to place the responsibility on each party to

mwaintzin a record and cause to have included in the judgment their recoverable

costs. This legislation was not adopted. We recommend consideration of a State
v Rule which would require that each attorney be responsible for the inclusion of
the recoverable cost in the Judgment submitted to the court. This might be

ttached to either State Rule 127 or State Rule 131, or be a separate rule, such

Rule: Parti=s Raspensible for Accounting of Own Costs.
Each party tc a suit shall be responsible for the accurate recordation of ali costs

incurred by him during the course of a law suit, and such shall be presented to
the court at the time the Judgment is submitted.

bt

(3) Removal ¢f the Fillng of All Depositicns and Exhibits: -

It is reccmmendecd that in an effort to save the counties from increasing space
reguirements tc previde lbrary facilities {or case files) that a limit be set on the
depositions, interrogatories, answers to interrogatories, requests for production
or inspection and other discovery material so that only those instruments to be
used in the course of the trial are filed. Agzin, the United States District Ceur

id +

r the Southi:n Tisirict of Tevas has #Cooted ‘.“. s rule

=]
2

F. Documen:ts .Not to be TFiled. Fursuant te Rule 5{d), Fed. R. Civ. F.,
:) czmositiens, in:errcg*to les, answers 1o ir-‘«:—.r:ogatories, regu=sts for procuciion
¥ or imepecticn, re ot iscovery material stzll not

(2)



pretrial procedure, those portions which are relevant shall be submitted to the
Court as an exhibit to a motion or answer thereto. Any of this material needed

at trial or hearing shall be introduced in open court as provided by the Federal
Rules. (Added May, 1983).

and
Rule 12. Disposition of Exhibits.

‘I~.\

A.  Exhibits offered or admitted into evidence which are of unmanage-
: 1

"3

Model exhibits [such as machine parts) will be withdrawn upon com
trizl unless ciherwise ordered by the Judge.

B. Exribits offered or admitted into evidence will be removed by the
offering party within 30 days after final disposition of the cause by the Court
without notice if no appeal is taken. When an appeal is taken, exhibits returned
by the Court of Appeals will be removed by the offering party within 10 davs
after telephonic notice by the Clerk. E=xhkibits nct so removed will be disposed of-
by the Clerk in any convenient manner and any expenses incurred taxed against
the offering party without notice.

C.  Exhibits which are determined by the Judge to be of a s=znsitive
ure so as to make it imprcper for them to be withdrawn shall be retzined in
custody of the Clerk pending disposition on order of the Judge.

002060015
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Craig Lewis and Frank Jones 2/34
(re: proyosals from Dist. Clerk, Ray Hardy)

Proposed Rule: Parties Responsible
for Accounting of Own Costs

. Each party to a suit shall be responsible for )
accu*ately recording all costs and-fees incurred during the o .
course of a lawsuit, and such record shall be presented g »
to the Court at the time the Judgment’is submitted to the i
Court for entry, if the Judgment is to provide for the -
taxing of such costs. If the Judgment provides that costs : '
are to be borne by the party by whom such costs were incurred, }
it shall not be necessary for any of the parties to present . b
a record of court costs to the Court in connection with . - {l
the entry of a Judgment. ' ’

. -+ . A judge of any court. may include in any order or
“judgment all taxable costs 1nclua1ng the follow;ng

(1) Fees of the clerk and service fees
due the county;

original of stenographic transcripts
necessarily obtained for use in the
suit;

(2) Fees of the 'court reporter for the : 5 .

(3) Compensation for experts, masters,
interpreters, and gquardians ad litem 3
appointed pursuant to these rules 5'
and state statutes; F

(4) Such other costs and fees as may be
permitted by these rules and state

statutes. : _l.a

Proposed Rule: Documents Not To Be Filed """';

Depositions, interrogatories, answers to interro- .
gatories, reguests for production or inspection, responses : 1'
to those reguests, and other pre-trial discovery materials
propounded and answered in accordance with these rules shall
not be filed with the Clerk. When any such documents are !
needed in connection with a pre-trial procedure, those por- .
tions which are relevant shall be submitted to the Court as
an exhibit to a motion or answer thereto. Any of such
material needed at a trial or hearing shall be introduced in
Open Court as provided by these rules and the Rules of
Evidence.
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P’ - Proposed Rule 8: Attorney in Charce

ST e

Each party shall, on the occasion of its first

“appearance through counsel, designate in writing the "attorney

in charge" for such party. Thereafter, until such designa-
tion is changed by written notice to the Court anc written
notice to all other parties in accordance with Rules 2la and
21b, said attorney in charge shall be responsible for the suit
as to such party and shall attend or send a fully authorized
representative tc all hearings, conferences, and the trial.

All commﬁhicaﬁioﬁs from the court or other counsel
with respect to a. suit will be sent to the attorney in charge.

':Proﬁoséé:Rule-LG Wlthcrawal of Counsel

Withdrawal of counsel in charce may be EfFected
(2) upcn motion showing good cause and under such conditions

. imposec by the Presiding Judge; or (b) upon presentation by

such attorney in charge of a notice of substitution declgnatlnc
the name, address and telephone number of the substitute
attorney, with the signature of the attorney to be substituted,
the approval of the client, and an averment that such substi-
tution will not delay any setting currently in effect.

Proposed Rule 14 (b): Return .or Other
Disposition of Exhibits

(1) Exhibits offered or admitted into evidence
which are of unmanageable size (such as charts, diagrams
and posters) will be withdrawn immediately upon completion
of the trial and reduced reproductions substituted therefor.
Model exhibits (such as machine parts) will be withdrawn upon
completion of trial, unless otherwise orcdered by the Judge.

(2) Exhibits offered or admitted into evidence
will be removed by the offering party within thirty (3) days
after final disposition of the cause by the court without notice
if no appeal is taken. When an appeal is taken, -exhibits
returned by the Court of Appeals will be removed by the offer-
ing party within ten (10) days after telephonic notice by
the clerk. Exhibits not so removed will be disposed of by
the clerk in any convenient manner and any exXpense incurred
taxecd against the offering party without notice.

(3) Exhibits which are determined by the Judge
to be of a sensitive nature, so as to make it improper for

- them to be withdrawn, shall be retained in the custody of

the clerk pending disposition on order of the Judge.

0CCCo01y
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MONTAGUE COUNTIES

May 21, 1986

Luther H. Soules, III
800 Milam Building, East Travis at Soledad
San Antonio, Texas 78205

Re: Supreme Court Advisory Committee

Dear Luke:

Thanks for your list of the members of the above committee.

I was in the State Bar Center at the same time as your meeting
and ran into Frank Branson. He invited me to come in and

talk to the Committee about my problem, but we were so busy
with Pattern Jury Charges I, I never got in.

From looking at the Committee it's obvious that very few

of the Committee members practice in a multi-county district
court. Because of that, I want to make one more short comment
about the two matters I have brought to the Committee's attention
in the past. One has to do with recusal practice and the

other with time table for filing the record in appellate

courts. Both are problems in rural districts. Apparently,

they are not such a problem in an urban district. I believe
I know why.

RECUSAL PRACTICE

My original proposal was that the lawyer, be required to swear
to a Motion for Recusal setting forth with particularity

the reasons he seeks to recuse a judge. -That the rule be
changed (and probably the statute) to permit the judge that
the recusal is directed against to summarily deny it if it
does not state a proper cause for removal.

00000018



Page 2
May 21, 1986

In an urban area, there are many judges in the courthouse

and a judge can simply get one of them to come hear the

recusal motion. It creates no problem. 1In a rural area,

we have to get a judge from somewhere else assigned. The
recusal has to wait until that judge can be there and until

the judge against whom the recusal is directed can be available
in the county that the recusal is filed in. He may have

to recess a jury trial in another county in order to meet

~the visiting judge's schedule, or make some other kind of

docket change. Usually, the recusals that I see are actually
made for the purposes of delay and that is obvious. If the
lawyers had to swear to these, they wouldn't file them except
when they were true. They would not then be summarily denied
by the judge against whom they are directed.

A couple of years ago when my daughter was showing heifers,
we had a show in Tucumcari, New Mexico followed by one in
Cheyenne, Wyoming. Because a recusal that did not state
proper grounds had been filed in a criminal case, -set for
jury trial the week following the calf shows, I had to make

a trip from Tucumcari back to Henrietta when a visiting judge
could be here so I could have the hearing on the recusal.

I then went on to Cheyenne to be with my daughter showing
heifers. 1If I had not done that, the case would not have
gone to trial the week in question.

I am probably the only judge that ever had to make. that kind
of a trip because of a recusal practice, but it's ridiculous
to have rules that permit lawyers to use recusals for
continuances.

APPELLATE TIME TABLE

Luke, I am not going to go into any further detail about

the rules themselves and the time table. From the transcript
furnished me of the meeting, the Committee understands that.
What they don't understand, is that the rules permit a lawyer
to perfect an appeal and request the statement of facts as

0C30001Yy



Page 3

‘May 21, 19386

little as 10 days prior to the time it's due in the Appellate
Court. I don't know of any court reporter except those with

a CAT who can get out a record in 10 days if he's got any
business in his courthouse. 1It's a bigger problem in the
country because if you have 30 minutes or an hour of dead

time in the court, and you are in the city, the court reporter
is always at his office and can simply go in and type during
that time period. '

In the country, my court reporter is with me in the other
two counties and the office is in Clay County. If we are
sitting idle for an hour in Montague, he cannot be working
on that record. '

There is no problem with the 60 days permitted if the lawyer
has to notify the court reporter timely and there is no
problem with the additional time period in the event of a
motion for new trial. However, it just makes sense that

a court reporter ought to have at least 30 days to get a
statement of facts ready.

If the rule is not going to be changed, I think the appellate
judges should quit going to the conferences and complaining
about court reporter delay when the Supreme Court's own rules
create some of the problem.

Luke, my feeling about these two matters is really not much
different than a lot of other things. The Legislature very
seldom thinks about those of us out here that have got miles
and miles between courthouses. I guess those drafting the
rules seldom do either. I don't know all the details of
how your committee operates. However, I obviously have not
been able to articulate the problem well by letter and
probably haven't improved on it much with this letter. If
the Committee ever takes testimony from individuals about
these matters, I would certainly like to appear. Based upon
the transcripts you have furnished me with respect to both
of these matters, I do not think the problem that exists

-
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. Page 4
Maye21, 1986

for rural judges is being addressed. I know the rules should
not be tailored just to fit the rural judges. However, they
should not be drafted ignoring us either.

Luke, I appreciate your consideration of this matter and
~1f I can do anything further to at least get the real issues
discussed, I would appreciate hearing from you.

Sincerely,

Frank J. Douthitt

FJD:1b
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LAW OFFICES

SOULES & REED

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

STEPHANIE A BELBER
ROBERT E. ETLINCER
PETER F. CAZDA
ROBERT D REED
SUSAN D. REED
RAND . RIKLIN

JEB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L. SCOTT. IR
SUSAN C. SHANK
LUTHER H. SCULELS 11
W. w. TORREY

TELEPHONE
(5i2) 224-9144

August 19, 1986

Mr. Sam Sparks

Grambling, Mounce, Sims,
Galatzan & Harris

P.0O. Drawer 1977

El Paso, Texas 79950

RE: Report on Rule 165a

Enclosed are some documents showing the success of the
Dismissal for .Want of Prosecution procedures that have been
pursued by Bexar County. In FYE August 31, 1985, the total cases
in Bexar County increased by only 1,000 in the face of 26,338 new
filings on top of a back log of 44,052 pending cases, for a
virtual "zero growth." 1In the first 10 months of FYE August 31,
1986, 1i.e. through June 30, 1986, the total number of pending
cases had been reduced from 45,038 to 37,291, i.e. by a factor of
just over 17%. Seventy-one percent of the cases disposed of in
June were 18 months or less in age, while 39% were over 18
months. While disposing of a heavy percentage of old cases, the
newly filed cases are still getting attention as well. In recent
years before the implementation of the Dismissal for Want of
Prosecuticn procedures, our courts were reasonably holding their
own through effective utilization of a well organized central
docket. I do not advocate the central docket for all districts,
but do bring this to your attention as to how the central docket
can work to dispose not only of recently pending cases but also

older cases that are the subjects of an absence of prosecution by
the parties.
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Mr. Sam Sparks

August 19, 1986
Page 2
You may want this

upccming report.

LHSIII:gcC
Enclosures

cc: Judge Raul Rivera
Judge Joe Kelly
Judge Solomon Casseb,

00006002

information in

connection

Very truly yours,

with

vour
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LAW OFFICES

SOULES & REED

800 MiLAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

STEPHANIE A. BELBER : . T
ROBERT E. ETLINCER (54
PETER F. CAZDA

ROBERT D. REED

SUSAN D REED

RAND J. RIKLIN

JEB C. SANFORD

SUZANNE LANGFORD SANFORD

HUCH L. SCOTT, JR.

SUSAN C. SHANK

LUTHER H. SOULES il

W. W. TORREY

EPHONE
24-9144

n

N om
-
[\

July 14, 1986

TO ALL MEMBERS OF THE SUPREME COURT ADVISORY COMMITTEE:
Enclosed for your information is a copy of:

(1) Order of the District Courts of Bexar County, Texas For
Dismissal for Want of Prosecution of Ad Valorem Tax Cases Filed
Prior to January 1, 1980, signed by Judge Raul Rivera on April 9,
1985; ' :

(2) Joint Order of the District Courts of Bexar County,
Texas, Concerning Dismissal for Want of Prosecution or
Alternative Pretrial Procedure for Civil Cases Filed Prior to

January 1, 1983, signed by each of the Civil District Court
Judges.

I have included same for discussion on our September agenda under
Rule 165a and request that Sam Sparks ({E1 Paso) make a
Subcommittee report critiquing this as a method to dispose of
pending case backlog. Judge Solcmon Casseb, Jr., should be
consulted for input.

Very truly yoyrs,

SOULES III

LHSIII/tat
enclosures

000060024
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ORDER OF THE DISTRICT COURTS OF BEXAR COUNTY, TEXAS
FOR
DISMISSAL FOR WANT OF PROSECUTION OF AD VALOREM
TAX CASES FILED PRIOR TO JANUARY i, 1880

Political subdivisions having ad valorem taxing authority
over property situated in Bexar County, Texas, filed certain
suits to collect delinquent taxes prior to January 1, 1980, of
which approximately 5,000 remain pending as inactive cases and
should be dismissed for Want of Prosecution for the following
reasons:

1. Most of the cases were filed Iy either the City of San
Antonio or the County of Bexar and all of the cases so filed
pertaining to ad valorem taxes remaining delinquent and unpaid as
of January 1, 1980, have been refiled and superseded in lawsuits
reinitiated by separate filings on or after January 1, 1980, and
no rights to collection of the subject taxes are diminished by
dismissing these cases.

2. All other pending ad valorem tax cases filed prior to
January 1, 1980, and not since refiled, have been inactive for
over five (5) years with no indication from the pertinent taxing
authorities of intent to pursue same. In any event, no rights to
collection of the subject taxes are diminished by dismissing
these cases because any such cases having merit and deserving
pursuit can be refiled without payment of filing fees and without
substantial risk of expiration of lengthy limitations periods
generally applicable to such suits.

G D am = am =. léi

3. These numerous pending cases are unnecessarily burden-
some to the District Courts and District Clerks and costly to the
County to retain in that: (a) the papers must be kept retrievable
as active files, (b) the pending dockets of the Courts appear
statistically distorted, (c) <he disposition of pending cases by
the Courts appears statistically distorted, (d) the cost of
maintaining these inactive pending cases has no offsetting
benefit and should be avoided, and (e) microfilming these files
upon dismissal and subsequent destruction of the paper files will
free physical space critically needed by the District Clerk for
storage of active litigation files.

It is accordingly ORDERED that:

The District Clerk shall give notice by publication on
four separate occasions of dismissal for want of
prosecution of all ad valorem tax suits filed prior to
January 1, 1980, and shall further give written notice
directly to all political subdivisions having ad
valorem taxing authority over property of any kind
situated in Bexar County, Texas, delivered or mailed to
the highest official of each such political subdivision
with instructions that :such notice be forwarded to
current attorneys for such subdivision.

Thirty (30) days after the last notice is given as
above provided, all cases not individually set for
immediate trial with notice of suéh setting given to-
the District Clerk by certified mail, return receipt
requested, will be dismissed for want of prosecution by
blanket order dismissing all pending ad valorem tax
cases filed prior to January 1, 1980, excepting only
those so set for trial with such notice to the District
Clerk given by individual cause number.

At any time following the expiration of thirty (30)
days after the dismissal, and compliance by the
District Clerk with all necessary legal prerequisites,

00000025
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cases. District Clerk Garcia further reported that all District
Courts are current on civil cases filed during and since 1983
since civil cases have been posted into computers and accordingly
subject to more readily available information for judicial
management. The Courts have determined jointly that the pre-1983

cases are proper cases for review as to dismissal for want of

prosecution pursuant to Tex. R. Civ. P. 165a, and that any cases

not dismissed for want of pProsecution are prcper cases eithar {a)

e g

where service is complete for immediate pretrial pursuant to Tex.
R. Civ. P. 166 and disposition by trial or, (b) where service is

incomplete, for immediate service pursuant to Tex. R. Civ. P

. 1086

or substitute service of Process pursuant to Tex. R. Civ. P.

108a, 109, 10%a, or 116, followed by prompt pretrial and trial.

It is, accordingly, ORDERED jointly by the 37th, 45th, S7th,
73rd, 131st, 150th; 166th, 224th, 225th, 226th, 285th, and 288th
Judicial District Courts of Bexar County, Texas, as fcllows:

1. APPOINTMENT OF JUDGES PRESIDING: Honorakle Solomon J.

Casseb, Jr., 57th Judicial Pistrict Judge, Retired, and
Honorable Eugene C. Williams, 131st &udic;al District
Judge, Retired, (the "Assigned Judges Presiding"), are
assigned +to s8it in designated Judicial District
Courtroom of Bexar County, Texas, (the "Courtroom"{\for
the purposes of conducting heérings for'dismissals for
want of prosecution, ordering service or substitute
service of process, entering pretrial orders, and
conducting trials oh the merits to conclusion, of all
pr¢-1983 civil cases pending in all Judicial District
Courts of Bexar County, Texas, with a goal towards
disposition of same prior to May 31, 1986. The
Assigned Judges Presiding shall for all purposes of
this Order sit simultanecusly and pfeside in all of

these Judicial District Courts of Bexar County, Texas.
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SCHEDULZ TO CALL CASES: Beginning with the oldest

cases first, and proceeding from those to the most
recent cases, during the forthcoming ten month period
ending July 31, 1986, all pending cases in all Judicial
District Courts of Bexar County, Texas, filed prior to
January 1, 1983, will be set in the Courtroom by any
one or more of the Assigned Judges Presiding for
hearing on the issue of dismissal for wgnt of
prosecution ("Dismissal Hearing") to be called fif-een
(15) cases or more per hour every hour on the héur at
9.:00 a.m., 10:00 a.m., 11:00 a.m., 2:00 p.m., 3:00
p.m., and 4:00 p.m., on every business day exélusive of
legal holidays, and shall thereupon be dismissed for
want of prosecution unless it is determined in the
discretion of one of the Assigned Judges Presiding that
there 'is good cause for cases, as individually
ccnsidered, to be maintained.on the docket of the Court
pursuant to prompt pretrial and trial. All proceedings
for dismissals for want of prosecution shall be

conducted in accordance with Tex. R. Civ. P. 165a.

ABSENCE OF SERVICE QF CITATION: In event that one of

the Assigned Judges Presiding should determine on
showing by a party that a case should be maintained on
the docket because it is reasonably possible for the
plaintiff to perfect service of process, ﬁhat Assigned
Judge Presiding shall forthwith order that service of
process be accomplisﬁed within a period not to exceed
sixty (60) days and, where apprepriate, shall enter an
order permitting substitute service by any available
means; if service is not perfected within the
prescribed period, any Aséigned Juage Presiding may,
upon motion and for extreme good cause shown, extend
the period for service, otherwise the case shall be

dismissed for want of prosecuticn; if service is

000060029
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perfected, immediately upcn service of process the case-

shall become subject to the default judgmeAt procedure
set forth in paragraph 4 if no answer is filed or to
the pretrial procedure set forth in paragraph 5
hereinbelow if answer is filed. When any citation is
sought by publication the preoceeding shall be governed
by the provisions of Tex. R. Civ. P. 109 and an

affidavit pursuant to that rule shall be filed at or

king to

prior to the Dismissal EHearing, by the parfy see
retain the case on the docket, his agent, or attorney,
sgtting forth in detail the facts of diligence
exercised in attempting to ascertain the reéidence or
whereabouts of all necessary aefendants or to obtain
service of non-resident notice, sufficient to authorize

the Court to approve the issuance by the Clerk of
citzation for service by publication, and sufficient
further to negative the reasonableness c¢f any other
form of substitute service of citation pursuant to Tex.
R. Civ. P. 106, 108, 108a. Absent sufficient showing
at the Dismissal Hearing to reasonably assure that Rule
106 service can be promptly made or to support
substitute service or service by publication or
otherwise, cases in which defendants are not served
shall be dismissed for want of prosecution. Parties

pursuing substitute service are directed to timely

comply with the provisions of 4.B. set forth below.

DEFAULT JUDGMENTS:

A. Wherever shown by a party to be proper pursuant to
Tex. R. Civ. P. 239 and 241 the Assigned Judge
Presiding shall render and sign prcper forms of def;ult
judgments presented at the Dismissal Hearing; where
Tex. R. Civ. P. 243 is applicable, proof of damages

shall be made at the Dismissal Hearing whereupon the

00060030
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Assigned Judge Presiding shall render and sign proper
forms of judgments presented at the DPismissal Hearing;
absent the presentment of a proper form of judgment and
absent such proof where necessary the case shall be

dismissed for want of prosecution at the Dismissal

Hearing.

B. In addition to the provisions set forth above in
4.A., wherever any defendant has been cited by

publication the plaintiff must secure, by order of

Y
=]

Assigned Judge Presiding, the arpointment of an

attorney ad litem pursuant to the provisions of Tex. R.
Civ. P. 244 prior to the Dismissal Hearing and have the
attorney ad litem present at the Dismissal Hearing to
comply fully with Tex. R. Civ. P. 244, otherwise the
case shall be dismissed for want of prosecution at the
Dismissal Hearing; in this connection, all costs of
court for reasonable attorneys fees allowed by ;he
court to the attorney ad litem shall be taxed against
and promptly paid by plaintiff and an atterney ad litem
shall be issued a writ of execution therefor against

any plaintiff who does not promptly make such payment.

PRETRIAL ORDER: When service of process has been
completed in a case and answers are filed, and it is
determined in the discretion of any of the Assigned
Judges Presiding that said case should be maintained on
the docket, the éresiding District Judge shall
thereupon enter an érder pursuant to Tex. R, Civ. p.
166 scheduling all pretrial matters and further setting
the case for trial upon the merits within four months
whether by trial to the Court or trial by jury. All
bProceedings in connection with the pretrial procedure
shall be conducted pursuant to Tex. R. Civ. P

. 166 and

the Ccourt shall, immediately following the Dismissal

p—
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Hearing, if the Court there €cncludes that the Case
should be maintained for "trial, render and sign an

order as follows:

(a) All time periods hereinafter sat forth commenca on

the date . 1.e., the date of the Dismissal
Hearing or the date of service of cita;ion and
answer by defendants a3 certified by *the District

f

Clerk whichever jg later.

(b) a1} dilatory pPleas and al} motions and exXceptions
Telating to the case will be filed on or prior to
the expiration of seven {(7) days ang immediately
set by the barty for hearing on or prior tolthe

expiration of fourteen (1lg) days, otherwise the

8ame shall be deemad waivad,

(c) Plainuire' g Amended Original Petition, 4 any,
shall be fileq on or prior to the eXpiration of 21
days, Defendant'sg Amended Original Answer, {f any,
shall be filed on or Prior to the expiration of 28
days. No amendment of pleadings will thereaftep

be Permitted.

(d)y 1f a jury trial ig desired, ga jury fee if not
already Paid will be pPaid on op Prior to the

expiration of 28 days otherwisge, jury trial shall

will be submitted by al} Parties, on op Prior to
the expiration of 28 days otherwise, the right to

request specig) issues ghal} be deemed waived; inp

-6
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not submitted wil] be deemeqd waived. Any

supplemental Pleadings of the parties, together

with a statement by every party identifying the

name, location, and telephone number of every

person  having knowledge of relevant facts,

including experts, and identifying by name,

address, telephone number, subject matter, and

substance of opinion every witness who will eor may

be called at trial in whole or in Part to express

an opinion on any matter shall also be filed on or
pPrior to the expiration of 28 days.

not thereafter be supplemented and pe}sons and

eéxpert witnesses not so identified may not testify

at any trial.

If a jury fee is paid, and Special issues are

requested, all requests for instructions and

definitions shall be submitted on Or prior to the

expiration of 35 days, otherwise such requests

shall be deemed waived.

All discovery will be completed on or Prior to the

expiration of 70 days: In this connection,

Pursuant to the Provisions of Tex. R. cCiv. p.

215(3), the Assigned Judge Presiding shall order

in all cases the harshest permissible‘sanctions

against parties and attorneys in circumstances

trials; default judgments against defendants and
dismissals against plaintiffs are to be considered

in all such cases and granted wherever supported

by the Circumstances,

w0955 Y e TS
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LAW OFFICES

SOULES & REED

800 MILAM BUILDING + EAST TRAVIS AT SOLEDAD
SAN ANTONIO. TEXAS 78205

STEPHANIE A BE
RCBERT E. ETLINCE
PETZR F. CAZDA
ROBERT D. REED
SUSAN D REED
RAND j. RIKLIN
JEB C. SANFCRD
SUZANNE LANCFCRD SANFCRD
HUCH L. SCOTT. IR,

- SUSAN C. SHANK August 22, 1986
LUTHER H SOULES 11 _

W. W. TCRREY

TELEPHONE
(512) 22.4-9144

Mr. Sam Sparks

Grambling, Mounce, Sims,
Galatzan & Harris

P.O. Drawer 1977

El Paso, Texas 79950

Dear Sam:

In light of the attached case do you believe that Rule 21c
needs any review for possible amendment?

Very truly

LHSIII:gc
Enclosure

00000056



0000003%

526 THE TEXAS SUPREME COURT JOURNAL

their flood insurance policy expired on June
16, 1979.

On July 26, 1979, the Kitchings’ house sus-
tained substantial damages from a flood.
Since their policy had not been renewed,
the flood insurance company refused to
cover the Kitchings’ losses. The Kitchings
then brought this lawsuit against Zamora
for damages, contending that Zamora neg-
ligently failed to inform them about the
impending expiration of their flood insur-
ance. The jury found that Zamora was
negligent in failing to notify the Kitchings
about the impending expiration of their
flood insurance. After determining that the
Kitchings were negligent in failing to act
on their own to renew their poclicy. the jury
apportioned the comparative negligence of
the parties at 25% for the Kitchings and
75% for Zamora. Based on the jury’s finding
of 820,704.75 in total damages. the trial
court rendered judgment for the Kitchings
for 315.528.26.

The court of appeals, however, reversed
the judgment of the trial court and ren-
dered judgment for Zamora. That court
held that Zamora did not owe a duty to
notify the Kitchings about the impending
expiration of their insurance policy absent
a statute, agreement, custom or course of
dealing. We disagree. An insurance agent,
who receives commissions from a customer’s
pavment of insurance policy premiums, has
a duty of reasonably attempting to keep
that customer informed about the customer’s
insurance policy expiration date when the
agent receives information pertaining to
the expiration date that is intended for the
customer.

Here, the jury found that Zamora’s neg-
ligence, in failing to notify the Kitchings
about the information he received pertain-
ing to their flood insurance expiration date,
proximately caused 757 of the Kitchings’
damages resulting from their lack of flood
insurance. In light of Zamora's duty to the
Kitchings, the jury’s findings must be given
effect. Consequently, we reverse the judg-
ment of the court of appeals and affirm the
judgment of the trial court.

C. L. RAY
Justice

Opinion Delivered: June 26, 1985.

JEROME E. CHOJNACKI vs, THE
COURT OF APPEALS FOR THE FIRST
SUPREME JUDICIAL DISTRICT ET AL,

“No. C-3943

Original Mandamus Proceeding.

Under the provisions of Rule 483, T.R.C.P.
motion for leave to file petition for writ of

Vol. 28

mandamus is granted and without hearing
oral argument the petition for writ of man-
damus is conditionally granted. (Per Cu-
riam Opinion.)

For Relator: Kirklin, Boudreaux and
Joseph, Gien M. Boudreaux, Edward J. How-
lett,. II and Deborah H. Peveto, Houston,
Texas.

For Respondents: Haynes and Fullen-
weider, Clinard J. Hanby, Houston, Texas.

PER CURIAM

This is an original proceeding in which
Jerome E. Chojnacki seeks to have this
court issue a writ of mandamus directing
the court of appeals to rescind an order
issued by it which granted the third motion
of the real party in interest. AMI Systems,
Inc., for an extension of time to file its
statement of facts. Without hearing oral
argument, we conditionally grant the man-
damus. TEX. R. CIV. P. .83.

In August, 1984, the trial court rendered
judgment non obstante verdicto for Mr.
Chojnacki in a suit by AMI Systems, Inec.
In October, the court of appeals granted
AMI's first motion for extension of time
to file its appellate brief and the statement
of facts. On December 13, the court of
appeals granted AMI’s second motion for
extension of time. That-order set December
17 as the date for filing the statement of
facts and January 16, 1985 as the date for
filing AMI’s appellate brief.

On January 16, AMI filed its third mo-
tion for extension of time to file the state-
ment of facts, more than 15 days arter the
last day for filing.

In B. D. Click Company, Inc., v. Safart
Drilling Corporation, 638 S. W. 2d 860, 862
(Tex. 1982), this court held that “an appel-
lant’s motion for extension of time to fiie
the transcript and statement of facts must
be filed within fifteen days of the last day
for filing as preseribed by Rule 21c.”

ADMI cites the case of Gibraltar Savings
Association v. Hamilton Air Mart, Ine.
662 S. W. 2d 632 (Tex. App.—Dallas 1983,
no writ) in support of its arfument that
this court’s opinion in B. D. Click applies
only to initial motions for extension of time.
We disapprove the holding in Gibraltar
Savings.

Because the court of appeals’ actions in
granting AMI’s untimely motion for ex-
tension of time directly conflicts with this
court’s holding in B. D. Click, we condition-
ally grant the relief prayed for. A writ of
mandamus will not issue if the court of
appeals abides by this decision.

Opinion Delivered: June 26, 1985.
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CHIEF [USTICE THE SUPREME COURT OF TEX CLERK
JOHN L. HILL P.O. BOX 12248 CAPITOL STATION : MARY M. WAKEFIELD
JUSTICES AUSTIN. TEXAS 78711 : EXECUTIVE ASS'T,
SEARS McGEE WILLIAM L. WILLIS
ROBERT M. CAMPBELL N .
FRANKLIN $, SPEARS ADMINISTRATIVE ASST.
C.L. RAY MARY ANN DEFIBAUGH
JAMES P. WALLACE
TED 7. ROBERTSON
WILLIAM W, KILGARLIN
RALL A. GONZALEZ June 27 , 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

it ———

Mr. Michael T. Gallagher, Chairman
Acéministration of Justice Committee
Fisher, Gallacgher, Perrin & Lewis
2600 .Two Houston Center
\JHouston, TX 77010

Re: Rules 74 and 131
Texas Rules of Appellate Procedure

Dear Luke and Mike:

The Court reguests that your committees consider amending

Rules 74 and 131 of the Texas Rules of Appellate Procedure as
follows:

Rule 74. Reqguisites of Briefs

Briefs shall be brief. 1In civil cases the brief shall
consist of not more than 30 pages exclusive of the Table of
Contents and Index of Authorities. The court . may, upon
motion, permit a longer brief. Briefs shall be filed

[y

Rule 131. Requisites of Applications
The application for writ of error shall be addressed to

"The Supreme Court of Texas," and shall state the name of the
party or parties applying for the writ. The parties shall be

00000038




June 27, 1986
Page 2

designated as "Petitioner" and "Respondent." Application for
writ of error shall be as brief as possible shall consist of

not more than 30 pages exclusive of the Table of Contents and
the Index of Authorities. The court may upon motion permit a
longer brief. The respondent should file -

Sincerely vours,

O\
Jamé%vﬁz Wallace

JGstice
v

JeW:fw
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MiCHAEL D. SCHATTMAN
DisTRICT JUDGE
348--JuniciaL DISTRICT OF TEXAS
TarraNT COUNTY COURT HOUSE
FORT WORTH. TEXAS 76!96-028I
(817) 8772718

December 4, 1985
Justice James P. Wallace
Supreme Court of Texas
P. O. Box 12248 Cavpitol Station
Austin, Texas 78711

Re: Rules of Civil Procedure

Dezr Custice Wallace:
Enclosed 1s a copv oI a vear—-old meme. It generated no activity
from the bar. Howewver, I think that we need to have some kind of
mec: ' for cezling with cases that lawvers abandon due to illness
or % wal from practice.
I hesitate to weit fcr the Legislature to act and the Disciplinarv
Rules are ncot the place for 1it. That leaves me thinking that the
subject cculd be covered thorouchly ané without controversv in the
Rules ¢I Civil Procedure. I will broach the subject with the Committee
on the ~caministratiocn of Justice, but it would be nice to cet some
guidance "Irom above."

Michael . Schattman
MDS/ 1w

XC with encl.:

Sucr Advisory Committee
Soules & Cliffe

1225 Milam Bldg.

San Antonio, Texas 78205

Micrhazel T. Gallacher

Eéministration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center

7701 N
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. ' MICHAEL D. SCHATTMAN
¥ DISTRICT JUDGE
348reJuDiCiaL DISTRICT OF TEXAS

TarRRANT COUNTY COURT HOUSE

FORT WORTH, TEXAS 76196-028!

January 12, 18984

- Judge
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strative District

l Honcrable Charles Murray
S m

I heve some cases in which Marshall Gilmore is attorney of
recoréd. I uncdersten
the practice of law.

G he has moved to "Oregon"” anc civen up
Apparently, he made no prior arrancements

for anyvone to succeed him or to take over his practice. David
Whaley is attemptinc to facilitate his withdrawal in scrme cases
i1l replace him for a particular client. _Thzt coes
~lem of what to do about the clients anc cases of
Y & sOle prectiticner) wWhO &canacne his
cisablec menifsll- or wnuvsically (as with Larry

an apcropricte arez for rules to bz acdopted
es part of our lcc:il practice until the Supremes can be persuaded
to fashion a set trhcmselves. I do not know whether the Tarrant

Ccocunty Board of Dicivict Judces should attempt this or whether it
shiould be attemptec Zor the whole Adminisctr

whether anyone cares. However, I do think it would be useful for
us to discuss it and get some local bar participation.

Very %ruly vours,

S/

//L(/f ‘
Micheel D. Schattman
FDS/1w

Honorable Harcld Valceres, Chmn., Eoard of District Judces
Allan Howeth, Pres., Tarrant County Bar Assoc.
James B. Barlcw, Pres.-Elect, Tarrant County EBar As€pRG00041

ative District or, frankly,
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THE SUPREME COURT OF TEXAS
PO BON 1224m CAPITOL ~TATION CHERK

AUSTIN TENMNASTST1I

i AR N R VA RN

ENPOE TV A~

WILLIAM LW illls

ADMINISTRATIVE AN T
MARY ANN DEFIBAL ¢

Mr. Luther E. Soules, III, Chazirman
Supreme Ccurt Advisory Committee
Souil Cuif

ke - c

S:.x 78205

Cear Luxe:

Iin s
contuncti
ZEoezars T

Plaintiff files suit in Travis County against

-1, ©-2, and D-2. D-1 files a motion to

transfer to a countyv of mandatcry venue, D-2

znd D-3 file no motion toc transisr. Musi venue

as to 2-7 and D-3 remain in Travis County, oOr

can <he plaintiff rzqguest the trial Jjulge tcC

trzrnsier the entire sult.

I+ zooezrs that we 43t 21C not adeguately consider Lne
varicue problems that fan arise with multicle defendents wnen
we =zreniasi the rules. Tnis, of course, was due to the very
shore tine Zrame within wnich we had to cet the rules amended
and puplishsd in orZer tC Deccm2 effective oOn Septenter 1, wonen
the new statute Decame 2Ifsczive.

I feel zhat we snhould address this protlem and thersicre
zg¥x that it Te put Cn the gcenidz for vour next meeting.

Cy
'k’
¥
P!\
2,



LAW TrfiCCE OF
CHRELN & KAUFMAN. INC.

STT ALAMT NATIONA & Z G

SAN ANTONIO. TIxAS 752053

—‘;::_ V"_ N TELES=~ONE
“w Zesf_ L wcmEvno.OS February 10, 19284 AEes Lot s
=N T =ZCvVSNT_Ts 22t -E>ac

SalUL w GRIIN
SCEIST W LTRLE h
- & - - - \ 1,-\
ERYan = 2o ~TY / ‘/W
ZTAVIC W CTSEZEIN /
Mr. R. Doak Bishop
1000 Mercantile Dallas Bldg.
Dzllas, Texas 75201
RE: CCMMITTEE ON ADMINISTRATION OF
JCSTICE, RULE €7, ETC. (VENUE RULES)
™ A - ™=l .
o Qo e S .
Thznk you for vour letter of Jaznuary 12 and attachment,
sucgaesting certain modifications to new Rule §7.
in this respect I forward to vou and your cohorts letter
Catec January 9 from Judge Jazmes P. Wallace raising problems
cencerning the new venue rules. -
Flezsz cive this your additicnal consideration ané any
zZvice or suggcestions your subcommittee may have concerning
tm2 multiple cd=f=ncant situation.
Yours very truly,
EUZERT wW. GREEN .
=w3s:heb ,
Incl.
¥vz: Hen. Jzmes P, wWallace V//
¥r, wWillizm V. Deorsznec IIX
Mr. Michael A, Hatchell
Yz, Evelyn Avent

00000013



BURFORD & RYBURN
ROY L.COLE

H. SAM DAVIS. JR. ATTORNEYS AND COUNSELORS AT LAW
WAYNE SEARSON

JAMES H. P‘OL 1t.5 =I

ISIt FIDELITY UNION LIFE BUILCING
FRANK M RYSURN, JR.
S5AM PLBURFQRD

OF COQUNSEL

DALLAS, TEXAS 7520
2i4/720-391)

DAVID M, WEAVER
JAMES M. STEWART
JOANN N.WILKING
J.TRUSCOTT JONES

September 19, 1985

Mr. Luther H. Soules, III
Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Re: Rule 87 - June 1984 Meeting of
Administration of Justice Committee

Dear Luke:

After our recent committee meeting on Saturday in Austin, we
discussed the status of the amendment to Rule 87 which was
passed by the Administration of Justice Committee at its June
1984 meeting. What I left with you was my copy of the minutes
from that meeting which set forth the recommended changes of the
committee and which I understood was forwarded on to your
committee for review.

If the changes which were recommended are adopted, the problems
raised in the case styled Hendrick Medical Center v. Howell, 690
S.W.2d 42, would be allieviated. I am enclosing a copy of that
opinion for your review.

I trust that you can determine the status of the recommended
changes. If they have been lost somewhere in the "shuffle", I
will be happy to write a letter to Mike Gallagher asking that
consideration be again given to changes of Rule 87 to meet the
problems in the Hendrick case.

Many thanks for your consideration, and I look forward to
working with you in the future. Kindest personal regards.

Very truly yours,
BURFORD & RYBURN

/m

Jamds H. Holmes, III

- s e = s o Illl“'! -l = o & = = II‘.’III. an

JHH:ko
Enclosure
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42 Tex.
immunity from liability for death, personal
injury, or property damages resuiting from
the use of a publicly owned automobile. It
also waives immunity from liability for
death or personal injuries growing out of
premise defects, and injuries arising out of
some condition or ‘use of property. Du-
hart, 610 S.W.2d at 742. Appellant’s cause
of action is not covered by the Texas Tort
Claims Act. Point of error one is over-
ruled. ’

Appeilant’s second point of error brings
to our attention the ambiguous summary
judgment order in which the State of Tex-
as, and Hunnicutt in his official capacity,
are dismissed. That order provides:

It is, THEREFORE, ORDERED that
the State of Texas be dismissed from this
cause of action, and that Plaintiff amend
“his petition to delete all references to the
State of Texas or to an official of the
State of Texas as a party of Defendant
herein within twenty days of this order.

On the same day the State’s summary
judgment was granted, the court denied
Hunnicutt's motion for summary judgment.
Taking the two orders together, it appears
the trial judge meant for Hunnicutt in his
individual capacity to remain in the suit.
As already discussed, we find that the trial
court did not err in dismissing the State
from the lawsuit.

{5] Since the summary judgment order
dismissing the State of Texus dves not
make it clear that Hunnicutt remains in the
suit in an individual capacity, we find it
necessary to modify the second paragraph
of the order to read:

It is, THEREFORE, ORDERED that
the State of Texas be dismissed from this
cause of action, and that Plaintiff amend
his petition to delets all references to the
State of Texas and to J.R. Hunnicutt in
his. capacity as an official of the State of
Texus, as party defendants within twenty
davs of this order.

Accordingly, the judgment of the trial
court is affirmed as modified.

690 SOUTH WESTERN REPORTER, 2d SERIES

HENDRICK MEDICAL CENTER and
Howard Tobin, M.D., Relators,

Y.

The Honorable Charles Ben
HOWELL, Respondent.

No. 05-84-01349-CV.

Court of Appeals of Texas,
Dallas.

March 11, 1685.
Rehearing Denied April 9, 1985.

Defendants in personal injury action
brought original proceeding seeking to di-
rect-a judge to transfer a cause to court in
another county alleging that venue had
been conclusively established as a result of
prior order of transfer, despite subsequent
nonsuit taken by plaintiffs. The Court of
Appeals, Akin, J., held that: (1) determina-
tion of venue, prior to nonsuit and refiling
of action in another county, was conclusive
as to venue, but (2) mandamus did not lie
since adequate legal remedy was available
and contrary result would be, in effect, an
interlocutory appeal venue determination.

Writ will not issue.

1. Courts &99(3)

Statute contemplates only one venue
determination in a cause of action, once
venue has been determined, that determina-
tion is conclusive in subsequent refiling
after nonsuit of the same-rcause of action
against the same parties. Vernon's Ann.
Texas Rules Civ.Proc., Rule 87; Vernon's
Ann.Texas Civ.St. art. 1995.

2. Courts &=99(3)

Where venue of action had been deter-
mined after hearing, plaintifis could not
avoid this result by voluntariiy nonsuiting
the setien and refiling it in another county,
since contrary result would he to circum-
vent legislator’s intent that there be oniv
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Clte as 699 S.W.2d 32 (Tex.App. 5 Dist. 1935}

one venue determination.  Vernon's Ann.
Texas Rules Civ.Proc., Rule 57 Vernon's
Arn.Texas Civ.St. art. 1995,

3. Mandamus ¢=4(1)

Mandamus did not lie to compel trans-
fer of cause to county which had been
determined to be the proper venue. prior to

: v nonsuit and refiling the cause in
another county, since the remedy of chal-
lenge to venue on appeal was not inade-
guute and a contrary result would circum-
vent legislative intent that there be no in-
tericcutory appeal from a venue determina-
tivn: declining to follow Ramcon Corp. v
Ariemean Steel Buiiding Co., 668 S.W.2d
i Civ.St.art. 1995,

2260 Vernon's Ann.Tes

§oardnl. 2

.
4

writ of mandamus because an adequate
remedy at law is available to relators by
raising the venue question on an appeai
after a trial on the merits.

The Ratliffs brought a personal injury
actlon against relators and others in the
136th District Court of Jefferson County.
Rélators filed their respective motions to
transfer, alleging that venue was improper
in Jefferson County and reguesting trans-
fer to one of several counties of allegedly
proper venue. These motions were chal-
lenged by the Ratliffs. After a venue
hearing, the judge of the Jefferson County
district court ordered the cause transferred
10 a district court in Jones County. Subse-
guent to docketing of the causge in Jones
County, the Ratliffs filed a motion to dis-
miss. The motion was granted and the
cause dismissed without preiudice.

.'nad Jumes H. Holmes, IIT. Joann N, Willins,
'uit‘of Burferd & Ryburn, Dallas, JM. Lee. Fort The Ratliffs thereafter filed a suit in
uent Waorth, for relators. Dallas County aileging the same causes of

enue
nce
ina-

T

C.L. Mike Schmidt, Stradley, Schmidt.
St=phens & Wright, Paul W. Pearson. Dal-
las. Pete Baker, Abilene, Fred E. Davis,

Austin. Sidney H. Davis, Jr., Dallas, Ste-

phen H. Suutle, Abtiene, Jim Cowles,

Cewies. Sorrelis, Patterson & Thompson,
Datlas, for respondent.

Before AKIN, GUILLOT. and DEVANY,
JJ. ’

AKIN, Justice.

. In this original proceeding relators, Hen-
drick Medical Center and Howard Tobin.
M.D., seek a writ of mandamus directing
respondent, Hon. Charles Ben Howell,

action pleaded in the first suit. The named
defendants, who did not include relators.
filed motions to transfer. Respondent
overruled these motions, holding venue to
be proper in Dallas County. The Ratliffs,
subsequent to respondent’s determination
of venue, amended their original petition
and named relators as defendants. Rela-
tors filed motions to transfer, which were
overruled by respondent on the ground
that the similar motions of relator's co-de-
fendants had already been heard ard ruled
upon and that TEX.R.CIV.P. 87(5) prohibit-
ed a second venue hearing. Relators then
instituted this originul proceeding seeking
a writ of mandamus compelling respondent

ling Judge of the 191st Judicial District Court, 0 transfer the cause to Jones County.
“tion to transfer a cause pending in respondent’s [1.21 Relators contend that, as a result
nn. court to a district court in Jones County. of the Jefferson County judge’s venue de-
n's Reiutors contend that vente in the czuse at  termination in the first suit, venue in the
i=-ar hus been conclusively established in second suit huas been conclusively estab-

Jones County 4s a result of a prior order of  lished in Jones County. We begin our con-

trunsier and subsequent nonsuit tuken by sideration of this contention at its logical

“rer- Peseiia G, Ratiff and Duvid Ratliff, real starting point, the pertinent previsions of
50t purties in interest in this original proceed-  the amended venue statute, TEX.REV.CIV.
ne . We agree with reiators that venue  STATANN. art 1995, § 4 (Vernon Supp.

wus conclusively establizhied in Jones Coun-
v beenuse there con by but one Venhue

s W deehing, fowever, o issue the

1985):
td) Hearings, (1 In all venue |

no factunt prood concernimg the merits of
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[ X SRR T

AESTENFIINAN



44 Tex. 690 SOUTH WESTERN

the case shall be required to establish
venue; the court shall determine venue
questions from the pleadings and affida-
vits. No interlocutory appeal shall lie
Jrom such determination.
(2) On appeal from the trial on the mer-
its, if venue was improper it shall in no
event be harmless error and shall be
reversible error. In determining wheth-
er venue was or was not proper the
appellate court shall consider the entire
record, including.the trial on the merits.
[Emphasis added].

Additionally, we find instructive TEX.R.

CIV.P. 87, promulgated by the supreme

court to conform vo amended article 1995,

entitled “Determination of Motion to Trans-

fer:” -
5. No Rehearing. If venue has been
sustained as against a motion to trans-
fer, or if an action has been transferred
to a proper county in response to a mo-
tion to transfer, then no further mo-
tions to transfer shall be considered
regardless of whether the movant was a
party to the proper proceedings or was
added as a party subsequent to the ven-
ue proceedings, unless the motion to
transfer is based on-the grounds that an
impartial trial cannot be had under Rules
257-239 or on the ground of mandatory
venue, provided that such claim was not
available to the other movant or mov-
ants.
Parties who are added subsequently to
an action and are.precluded by this rule
from naving a motion to transfer con-
sidered may raise the propriety of venue
on appeal, provided that the party has
timely filed a motion to transfer.
6. There shall be no interlocutory ap-
peals from such determination. [Em-
phasis added].

It is apparent, in light of rule 87, that

article 1995 contemplates only one venue

determination in a cause of action, and we

. {1t is well to be mindful in plea of. privilege
cases that it is not strictly accurate to speak in
terms of res judicata 1n instances where plainudf
takes a nonsuit before judsment, for the doc-
trine normally applies onty wien there has been
a final juggmcnl upon the merits of the matter

00000047

REPORTER, 2d SERIES

so hold. Permitting a plaintiff to avoid
being bound by a venue determination sim-
plv by nonsuiting and subsequently refiling
the same cause of action against the same
parties in a county other than that in which
venue was determined to be proper would,
in effect. circumvent the legislatiire’s in-
tent that there be only one venue determi-
nation in a cause of action. Accordingly.
we hold that once a venue determinution

has been made in a cause. that determina-

tion is conclusive in a subsequent retiling
after nonsuit of the zame caus> of action
against the same parties. Consequently,
venue in the second suit filed by the Rart-
liffs has been conclusively determined to lie
in Jones County as a result of the Jeifer-

son County judge's venue determination in

the first suit.

To hold to the contrary would not only
contravene legislative intent but would per-
mit a plaintiff to nonsuit-and-retile his way
through Texas’ 254 counties until he ob-
tained a venue determination to his liking.
This wouid result in an enormous waste of
judicial resources and would force delvnd-
ants to bear the onerous burden of re-
sponding in a different county each time
piaintiff refiied his aetion. Such a situation
was not intended Lv the lerislature and
was prevenied {rom occurring under the
old plea of privilege practice pursuant 1o
pre-amendment arucie 1985 by judicial tin-
position of 2 “res judicata’ rule.t Accord-
ing to this rule, when a plea of privilege
was sustained and a cause transferred pur-
suant thereto, a nonsuit {iled by the plain-
tiff became res judicata as to venue if he
asserted the same cause of action against
the defendant in a subsequent suit.  ¥ich-
ita Fails & S.2. Co. v. McDonuld, 141 Tex.
-353, 174 S.W.2d 951, 952 (1943);, H.H. Wat-
son Co. v. Cobb Gruin Co., 292 SW. 174,
177 (Tex.Comm'n App.1927), Poynor
Bowie Independent Scirool District, o627
S.3WV.2d 517, 3197 (Tex.App.—Fort Worth

concluded. Courts do so speak of it as a matter
of convenicnce though the application of perti-
nent rules are really gyrounded wpon a princple
of policy. .. Soutinwestern favestmen: Coo 1
Gibson, 3572 SW.2d T34, 737 (Tex.Civ
Worth 1963, no writ).

Y
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1982, writ dism'd).  Altho ugh we need not
decide whether this ule is still viable under
the current version of article 18952 we find
persuasive the rat:onale underiving the
rule. The res judicaie rule was adopted to
prevent defendants from being subjected to
the harassment and expense of presenting
their venue claims in a number of succes-
sive forums as a consequence of a plain-
tiff’s nonsuiting and subsequent refiling of
the same cause of action in different coun-
ties. See First National Bank in Dallas
Famzay. 123 Tex. 203. 67 S.W.2d 215

a33V; Joiner v. Stevhens. 457 S.W.2d 351,
352 (Tex.Civ.App.—El Puaso 1970, no writ);
Soz thwestern Invesrment Co. v. Gibson,
372 S W.2d 754, 757 iTex.Civ.App.—Fort
Worth 1963, no writh. Lnrx legislative deci-
sion that there shall be but one venue
determination in 2 cause of action protects
defendants from a plaintiff’s abuse of the
nonsuit privilege, as did the res judicata
rule.

-

28

f course. our holding leaves z plaintiff’s
right to take a nonsuit undisturbed.
Should a plaintiff choose, nowever, to exer-
cise this right after a venue determination
has been made, he does so at his own peril
if the defendant brings the matter to the
attention of the trizl judge in the second
suit by a motion to dizmiss. If after non-
suit a plaintiff refiles the same cause of
action against the same parties in a county
other than that designated in the first suit
as one of proper venue, the defendant may
move to dismiss the second suit and, if that
motion is overruled, may complain on ap-
peal from trial on the merits in the second
suit that venue in the second suit was
improper because venue of the cause had
already been conclusively determined in the
first suit. Such a compizint requires auto-
matic reversal of the judgment if the appel-
late court concludes that the district court
in the first suit correctiv decided the venue
guestion. TENX.REV.CIV.STAT.ANN. aru

2. We need not address this question because we
base our holding upon the pertinent provisions
of amended article 1963 rather than upon the
res udicara rule wseif.

Clte as 690 S.W.2d 42 (Tex App. 5 Dist. 1585)

1893, § 4(d¥2) (Vernon Supp.18&5). Sim-
liarly, a plaintiff who believes that a venue
determination has been incorrectly made
may challenge that determination cn appezl
from trial on the merits, but not after
voluntary dismissal of the first suit. For
example, if the Ratliffs had tried this cause
in Jones County, they could have tested the
Jefferson County District Judge’s venue
ruling in an appeal from a judgment on the
merits.

[3] Having held that a venue determi-
nation in the first suit is conciusive in a
subsequent refiling after nonsuit of the
same cause of action against the same par-
ties, we turn to the gquesticn of whether
mandamus lies to compel respondent to
transfer the cause filed by the Ratlifiz in
Dallas County to Jones County. We hol
that mandamus will not lie.®

(o8

Ordinarily mandamus does not lie if an-
other remedyv is availuble and adeguats,
State v. Archer, 163 Tex. 234, 353 S.W.2d
341 (1962); Brazos River Conservation
District v. Belcher, 139 Tex. 368, 183
S.W.2d 183 (1942). In the situation at
hand, such a remedy is available. Secuion
4(d)}2) of amended articie 1993 expressiy
provides that a litigant who establishes on
appeal that an improper venue determina-
tion was made in the court below is entitled
to reversal of the judgment. Neither the
delay in obtaining relief nor the added
costs of a trial and of the appellate process
makes this remedy inadequate. See [ley ¢
Hughes, 158 Tex. 362, 311 S.W.2d 648, 652
{1958).

Additionally. we note that section {d)1)
of amended article 1995 expressly provides
that “[njJo interiocutory appeal shall iwe”
from a venue determination. To accedr 0
relator’s request for issuance of the writ of
mandamus would be to allow what, i «f-
fect, amounts tu an interlocutory append of
the Jefferson Cdunty court's venue deter-
3. We note1hat our holding conflicts with dicia

in an opinion of the Kl Puso Court of Appeals

indicating that mandamus woulid lie 1n sucn a

situation.  See Ramcon Corp. v. dnierican Sieel

Building Co., 6653 SW.2d 536, 451 (Tev.App —iil

faso 1984, no wiiyg.
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46 Tex.
mination, albeit in the guise of an original
proceeding, despite a clear statutory di-
rective to the contrary. This we decline to
do.

Accordingly, the writ will not issue.

CEY NUMBER SYSTEM

Clarence LaGUARDIA, et al..
Appellants,

v.
Raymond F. SNODDY, Appellee.
No. 05-84-00067-CV.

Court of Appeals of Texas,
Dallas.

March 20, 1983
Rehearing Denied April 15, 1983.

Individual who claimed to have acted
as a real estate broker in sale of apartment
buildings brought action against vendors
for commission allegedly due him. Ven-
dors counterclaimed seeking penalties
which statute aliows to be recovered from
one who has performed brokerage services
without first obtaining a real estate license.
The 160th District Court, Dallas County,
Lenoard Hoffman, J., entered judgment de-
nving counterclaim and rendered judgment
non obstante veredicto for broker on his
action for vommission, and vendors appeal-
ed. The Court of Appeals, Akin, J., held
that: (1) record supported finding that bro-
ker was entitled to commission, and (2)
record was not sufficient to allow award of
penalties against either broker or the cor-
poration of which he was president.

Affirmed.

1. The Honorable Quentin Keith, Justice, Ninth
Supreme Judicial District, retired, sitting by as-

200019
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1. Brokers =42

Strict compiianceé with statute requir-
ing persons who perform real estate bro-
kerage services to be licensed is required
of anvone using the courts to recover com-
pensation for perrorming such services.
Vernon’s Ann.Texas Civ.St. art. 6573
§ 20(a).

2. Brokers ¢=86(1)

In action to recover real estute com-
mission for services rendered in sale of
apartment building, testimony of individuai
that he was licensed at the requisite time
and performed services upon which action
for commissions was based was sufficient
to allow recovery. Vernon's Ann.Texas
Civ.St. art. 6573, § 20(a).

3. Brokers &3

In order to recover penalties from indi-
vidual performing real estate brokerage
services without license, claimant is re-

~quired to establish: that party from whom

penalties are sought has received money or
equivalent thereof as commission or com-
pensation, that money or its equivalent was
received as consequence of violation of the
act, and that claimant is an aggrieved party
under the act. Vernon's Ann.Texas Civ.St
art. 6573, § 19(a, b).

1. Brekers &=3

Where record was inconciusive as 0
who actually received monies paid us real
estate commission, vendors of apartment
building could not obtain statutory penal-
ties recoverable from those who enguge in
real estate transactions without license.
Vernon's Ann.Texas Civ.St. art. 6375,
§ 19(a, b).

Peter J. Harry, Daniel P. Donovan, Dal-
las, for appellants.

Bill Kuhn, Dallas, for appellee.

Before AKIN, DEVANY, and KEITH.
JJ.!

signment.
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February 16,
Eurzexrt W. Green, Escuire
Green & Kauiman, Inc.
800 Alamo National Building
Sen Antcnio, Texas 78205

Re: Rule 87
Deszr Huzert,

I hzve raviewed Judge Wallace's letter of Januarv ¢, 18g45. Es
ig richt +thz* neither the amended venuse statute nor ths amsnced rule
addrsss ithis cussiion with any clarity. Rule 89's third sentence
touches upcn the issue but dcesn't do so very clearly.

We did ccnsider the matter when the draits of the amsnded rules
wera baing circulated. But as in the cazse of several other matters
(efZect of plaintiff's nonsuit; fraucdulent joincder to confer venu ue),
we dié nct éraft a provision to deal with the issue.

I agrze with Judge Wallace that this issue should be addressed
bv a prcvision in the rules because the current state o the law 1is
unsatisfactorvy. Prior to the amendmant of the venue statute the
cases on the suZtect basically provided the following answer to Judcs
Wallace's cuszsticn.

"The rulz sszems to be theat, whera cne of several dafen-

dants files a pleza of priviWece to be sued in the county ol

his residence, and the plea is sustained, 1if the czause of

action is & joint acticn growing out of joint liability of h

all of the defencdants, the suit must be transferred in 1ts

entirety to the county of the residence of the dsisncant whcse
plea is sustained. On the other hand, if the cause oI action
acainst several defendants 1is severable, or joint and several,
the court should retain jurisdiction cver the acticn in so Iar
as 1t concerns the defendants whcse pleas ¢f privilege hava

nct besn sustained, and should transfisr the suii in so fzr zas

it congosrns the cdefendznt whose pisa is sustained.”

o= 13 set Iorzh in th2 Tsxag Sutrem2 JZorT's
cz.non L Ezrvester Co. v, St=cdman, S8 TaEx. e, 214
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S.W.2d 543 (1939) guoting Johnson v. First Naticnal Zz
S.%w.2d 870 (Tex. Civ. App. - Waco 1931, no wriz). Sin
literal application of the test ordinarily would regui
division of the case (i.e., there are very few instanc
defendants are only jointly liable rather than jointly
severally liable), the courts have on occasion mouthed
but have actually applied a more practical princivple.

Georhvsical Data Processing Center, Inc. v. Cruz, 576

6656 (Tex. Civ. App. - Beaumont 1978, no writ) - applvi
thzt when relief sought is "so intsrwoven" that case s!

ce split up, eatire.

My own view
bv noct trznsisrr
0 Ruls 40 heavs
that the claims
sams transaction
occurrsnces.

Once this m
be a2 difficult m
Rule 87 or perha
WvD,III:cr
cc: Hon. James

Mr. Docak R.

Mr. Michael

LT

— Ms,

00000051

SIS
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a0 o

atter is voted upon by the Committee, it will
atter to draft a provision for inclusion in el
os Rule 89.

Best regards,

wWiliiam V. Dorsaneo, IIZ
P. Wallace
Bisherp
A. Haitchell

[ SR ALV IRTO B )]

case shculd ke transierred.

that judicial econcmy would ke et
oart of the case, assuming the r=c
n satisfied in the first place, 1.e
inst multicls delfzncants have arise
occurrance or series of transac:tic

Evelyn Avent

noto

ther

—



is taken. When an apreal is taken, exhibits returned by the Court
of Appeals will be removed by the offering party within thirty (30)
davs after written notice by the clerk. Exhibits not so removed will
be disposad of by the clerk in any convenient manner and any epense
incurred taxed against the offering party without notice.

j Exhibits which are determined by the Judge to ke of a special
<

i naturs, so as to make 1t improcer for them to be withérawm, shall
. be retained in the custedy of the clerk pending disposition on order
l of the court.
{
. ———=> NOTE: Kreager offered another amendmwent - get this from the tape.
§ c. Propocsed Rule. Parties Responsible for Accounting of own Costs
. This proposal by Mr. Jones was deferred until the next mweeting of
; the committes.
!
' d. DProposed Rule. Documents not to be Filed
! This crcoposal by Mr. Jones was also deferred until the next meeting
i £ s i+

The follcwing proposal by Mr. Clarkson was approved:

g

*

ule 264. Videotarze Trial.

By agreement of the parties, the trial court mav allcw that
any testireny agreed by the parties and such other evicdence as may
te appropriate be presented at trial by videotape. The expenses
of such videotape recordings shall be taxed as costs. If any
party withdraws agreement to a videotape trial, the videotare costs
that have accrued will be taxed against the party withdrawing from

the agreement.
] -
K 9 ——p £. Rule 87
' rd

Following report by William Dorsaneo and discussion the committee
approved Rule 87 as follows:

Rule 87. Determiniation of Motion to Transtfer

2. (b) Cause of Action. It shall not be necessary for a
claimant to prove the merits of a cause of action, but the exist-
ence of a cause of acticon, when pleaded properly, shall ke taken as
established as alleged by the pleadings. kut When the claimont's
venue venue allegations relating to the place where the cause of
action arose or accrued are specifically denied, the pleader is
required to supgort his pleading that-fhe-eauge-ci-aeeicon-ox-a
para-bhareafo—aeerned-in-the-county-of-sutt by prima facie proof,
as provided in paragraph 3 of this rule, that the cause of action,

-
OF-a-part-tharecd—aroge-or-aceruad-in-tha-councy-ef-ans

__3_

-t

a

00200052



cefendant seeks transfer to a county where the cause of action or

a part thereof accrued, it shall be sufficient for the defendant

to plead that if a cause of acticn exists, then the cause of action
Or part thereof accrued in the specific county to which transfer is
soucht, and such allegaticn shall not constitute an admission that
a cause of action in fact exists. A defendant who seeks to trans-
fer a case to a county where the cause of action, or a part thereof,
accrued shall be required to support his mction by prima facie
proof as provided in paragraph 3 of this rule.

5. He-Reheawins, Additional Motions. If a motion to transfer
is overruled and the suit retained in the countv of suit or if a
motion to transfer is sustained and the suit is transierred to another

county, no additional motion to transfer mav be made bv a partv wnose
motion was overruled or sustaimed except on grouncs that an impartial
trial cannot be had under Rules 257-259.

A subsecuentlv-joined partv mav not file a motion to transfer
based on venue crounds previouslv raised bv another warty, but such
subsecuentlv-joined varty mav ccrmlain on avceal of improper venue
based urccn grounds previously raisad in the moticn ©o trans-er or

anoTier Taerwy.

Yo moticn for rehearing of a venue ruling shall ke recuired,
but nothing in this rule shall prevent tne trial court from consicer—
ing the motion of a subsequently-joined party Or reconsidering an
orcer overruling a motion to transfer.

(Present Section 5 deleted in entirety.)
g. Rule 680

Judge Thurmond stated that the subcommittee felt this was a problem

in the family law area and that the Family Law Section should handle this
matter through legislation. Mr. Green suggested that the matter be carried
over to the new Bar year.

h. Rule 272

Mr. Kreager said the subcommittee felt this Rule needed studv. A

MOTICN was made, seconded and ADOPTED to carry the item over to the new
Bar year.

00000053

There being no further business the meeting was adjourned.
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Urnless whe mctiocn to transfer is based on the grcunds thzt an
irzzreizl trizl cznnot e had under Fules 257-23% or on the cround
of mandatory venue, provided that such clzim was previocusly not
zvailable to the movant or to the other movant or movants. 1In
additicn, 1f venus has been custained as acainst a motion to
transfer, or if an action has been transferred to a procer county
in response to a motion to transfer, then a motion to transfer by
a carty added sutsecuent to the venue proceedincs mav be filed
but not considered, unless the motion to transier ig based on

the crounds that an impartial trial cannot be had under Rules
257-22% or cn the cround cf mendatory venus, proviced that such
clazim wzs not mads bv the other movant cr movants.

Parties who are adcdad subsacgusntly to an action and are
creclucded by this rule from having a motion to transfsr considered
may raise the propriety of venue on appeal, provided that the
carty has timely filed a motion to transier.
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2. (&) Czus2 ¢ azczizro. It snzll not e necesssary for a
clzimant to orowve ths merics ¢l 2z czuse of acticn, but the

the claimant's venue allegations relating to the place where the

cause of action arcse or accrued are specifically &enied, the

pleader is reguired to sucpert his rleading thas-thRe-cause-os

‘agtian, @r a pare there
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s o,
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a.
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ef, a tm-tke- eu:ty-ef—s&:t by
orima facie prooi, as provicdsd in paracraph 3 of this rule, thas
ths czuse of acticn, c©r a ctar+ thesrecf, arcse or accrued in the
ccuntv ¢ suit. If & defencant seeks transfer toc a county whare
the causa of action or a part thereof accreed, it shall be

s &

sufficient for the defendant to plead that if a cause of acti

exists, then the cause of action or part thereof accrued in t

scecific county to which transier is soucht, and such allecat
shall nct constizute an zcdmission that a cause of action in £

.

exists. A defsncant who seeks tc transfer a case to a county

on
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act
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wemva BresassSimsas ynliess the motion to transier is baszZ on ;

the grcu:ﬂds that an imzartizl trizl cannct be had under Fules ’

257-235cr on the ground ¢ mancatory venue, provicsE that such

claim was previodsly not évailable tc the movant or tc the other I

mcvant or movants. In addition, if venue has been sustained as l

acainst a moticn to transfer, or if an action has been transferred

tCc a proper countv in response to a motion to transfer, then a '

mecticn to transier bv a partv adéed subsecuent to the rulinc on

another partv's motion. to transfer mav be filed 'as a cre’rec:uﬂi‘si-.e-{-z'.il

tc an acoeal, but it shall be consifered as overruled bv posraticn '

cf Izw upon £iling, unless the motion tc fransfer is bas=< on the

crcuncs that an imcartial triel cénnot be hacd under Rules 237-238 '

cr on the grounc of mandatoryv venue, Trovicded that such clzim was

not made by the cther movant or movants. ‘
Parties who are adcded subsecuently to an actiohvand are

pracluded by this rule from having a motion to transfer consicdered

may raise the propriety of vernus cr ez-peal, provicded that the

pa&rty has timely filed z moticn tc transier.
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. THE SUPREME COURT OF TEXAS cLeng

JOHN L. HILL PO BOX 12248 CAPITOL STATTON MARY M. WAKEFIELD
JUSTICES AUSTIN. TEXAS 787 11 EXECUTIVE ASST.
" SEARS McGEE : WILLIAM L. WILLIS
ROBERT M. CAMPBELL A
FRANKLIN §. SPEARS ADMINISTRATIVE ASST.
CL. RAY MARY ANN DEFIBAUGH
JAMES P. WALLACE :
TED 7. ROBERTSON
WILLIAM W. KILGARLIN

RAUL A. GONZALEZ

September 18/ 1985

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Cliffe

1235 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
70th F1., Allied Bank Plaza
Houston, TX 77002

Re: Rule 101

Dear Luke and Mike:

I am enclosing a letter in regard to the above
rule.

May I suggest that this matter be placed on
our next Agenda. :

Sincerely,
_

J s P. Wallace
stice

JPW:fw
Enclosure
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LOGAN, LEAR. GOSSETT., HARRISON, REESE & WILSON

ATTORNEYS AT Law
12 NORTH ABEL
P. O. DrRAwER 811
SAN ANGELO, TEXAS 76902.0911

.'%

RaLrPH LOGAN (1813.1983) TELEPHONE ($15) €13.2291

ToM LEAm
GREG GOSSBETT
GECRGE W. HARRISON P !‘
MorRrIS M, REESE. JR )
c W
.'OL:‘[::HANlL;?TDAVIS September 12, 1985 I‘Y“’/ ;4[/07
.rN b
WA
Honorable John Hill, Chief Justice ' /,/
Texas Supreme Court
Supreme Court Building
Austin, Texas 78711
Re: Proposal of Amendment to the Texas Rules of Court

Dear Chief Justice Hillf

I would like to propose a change in the requisites for ci-
tation as set out in Rule 101 of the Texas Rules of Civil
Procedure. Presently our citation has required the defen-
dant "to appear by filing a written answer to plaintiff's
petition at or before ten o'clock A.M. of the Monday next
after the expiration of 20 days after the date of service
thereof.

My objection to this anachronism is two-fold. First, the
computation of the answer day can scometimes be confusing,
particularly if the twentieth day falls on Monday or the
Monday is a holiday. Secondly, often 1ntellloent clients
assume that they must appear in court at ten o'clock on
the answer day and are confused by this terminology. Why
not provide that an answer must be filed within a definite
time, such as 20 days as required in federal court?

In this age of fair notice and consumer protection I would
also suggest that citation might contain some simple state-
ment -‘to the recipient, such as: You have been sued. You
have a right to retain an attorney. If you do not file a
written answer with the appropriate court within the appro-
priate time, a default judgment may be taken against you.

Your consideration to the above will be greatly appreciated.

With warmest regards, I'remain

Very truly yours,

HARRISON, REESE & WILSON
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£5072.00:CPH:kah:1/17/86: £k-15

TO:

The Texas Supreme Court

0 The Administrative Justice Committee

AMD
The Supreme Court Advisory Committee

Petition for Amending Rules 103 and 106
of the Texas Rules of Civil Procedure Pursuant
to the Supreme Court's Rule-Making Authority
Under §22.004 of the Texas Covernment Code

A

KENNEDY, PRUPLEESON & RACKNEY

BY: EDWARD S. HUBBARD
TPA£#10131700
1600 Four Allen Center
Houston, Texas 77002
(713) 951-0730

Attorneys for The Texas

Association of Civil
‘Process Servers

a
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. 45072.00:CPH:kah:1/17/86:#kx-15

PETITICN FOR AMENDINC RULES 103
AND 10€ OF THE TEXAS RULES OF CIVIL PPOCEDURE

TC TILC HONORABLE CHIEF JUSTICE AND ASSOCIATE JUSTICES:

NOW COMES THE TEXAS ASSOCIATION OF CIVIL PROCESS SERVERS,
whose members are engaged in the business of private proéess
service within the State of Texas, and petition this Court to
arend Rules 103 and 106 of the Texas Rules of Civil Procedure, so
as to allow for the alternative of private service of process in
civil cases without first requiring such sgervice to be attempéed
thrbugh Sheriffs, Constables or court clerks. In suppcrt of such
petition, THE TLXAS ASSCCIATION OF CIVIL PROCESS SERVERS, provide
the following arguments:

I.

et JUDICIAL AND SOCIAL
POLICY: THE NEED FOR CIANGE

There comes a time iﬁ the evolﬁtion and development of the
lawas of every Jjurisdiction when changcé should be made in even the
most enduring and traditional laws or policies. There are rules
and customs logically and rationaily founded that eventually
beccme outdated or outweighed by practical considerations. Our
State's judicial system has arrived at such a time for change in

Pules 103 and 106 of the Texas Rules of Civil Procedure, which

‘regulate service of process in civil cases.
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Limitéd budgets and increased needs for law enforcement arse
inherent in urkan, and rapidly growing counties. The population
of Texas céntinues to grow at a rapid pace, and the state now con-
tains more than sixtaen m{lilon inhabitants. [U.S. Dept. of
Cormerce Bureau of Census Estimates of the Resident Population of
States, July 1, 1984 and 1985]. Constant gro#th has strained the
akility of liéited county budgets to provide for easential public
services, while increasing the demands upon peace officers to pro-
vide adequate law enforcement to protect the public. lore signi-
ficantly, the vurtanization of Texas will be a lasting cause of
strained budgets and increased law enforcement requirements.

It is the mandatory duty of Sheriffs and Constables of Texas
to serve all writs ancé processes directed or delivered to them by
legal authority. TEX. PEV. CIV. STAT. ANN. art. 6883 and 6885
(V;rnon 1960). Sheriffs and Constables are required to attempt
service of process befcre others may be allowed to attempt such
service. TEX. REV. CIV. PROC. Pule 103, Rule 106. The limiteqd
county budgets and increased public safety responsibilites cause
understaffed Sheriffs' and Constables' Departments. It has been
proven that Sheriffs' and Constables' Departments can become so
understaffed that they cannot meet all the needs of ﬁhe public for
which they have responsibility. 2As a reéhlt, service of process

is not effected. See Garcia v. Gutierrez, 697 S.W.2d 758 (Tex.

app. = Corpus Christi 1985, no writ); lLawyers Civil Process v.

State Ex. Rel. Vines, 690 S.W.2d 239 (Tex. App. ~ Dallas 1985, no

writ). The courts in those cases give strong indications that
2 00000062



private process servers should he allowed to serve all process;

however, the courts hands were tied since the rule-making author-

ity on that matter rests with the Texas Supreme Court. Garcia v.

Gutierrez, 697 S.wW.2d at 759.
Texas has placed a heavy burden on its taxpayers to try and

provide sufficient staff and equipment to accommodate the rmounting

documents which must be szerved. Yet the majority of taxpayers

never need or use the Jjudicial system, while there are others who
need and desire access to the Courts to prosecute claims and
requests. Some of that heavy burden can be and should be shifted
from the larce taxpayer pool to the relatively'small number of
persons and entities which seek access to the system. TFree eﬁter—
prise serﬁice of process shifts some of that burden. Although it

can be said that many or most Sheriffs' and Constables' Depart-

ments operate with zeal and determination, they will not be able

to equal the efficiencies inherent in a free enterprise endeavor

due to the burdensocme budgeting processes and taxpayer limits.

See Garéia v. Gutierrez, 697 S.W.2d at 759.

The Federal Rules of Civil Procedure have for sometime
allowed private persons to serve procesa. (Fed. R. Civ. Proc. Rule
4) There are no substantive complaints’ regarding the Federal
system which allows such process. Due prbgess is met, access to
the Courts |is more efficient, and judiclal economy has been

served. In the Garcla and Lawyers Civil Process cases the Courts

stated that the arquments of judicial economy and efficiency are
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" rerresentatives cf the Texas

persuasive, and virtually declared that it would be in the best
intorest of our judicial system to allow private process service
similar to that allowed under the Federal rules.

Moreover, an adoption of the pracfical efficiencies of'the
private process service alternative need not jeopardize -the fair-
ness and legitimacy sought to he maintained througch the present
system. First, the alternative of public process service through
Sheriffs, Constables and court clerks (by certified mail) should
remain available for theose litigants who could not afford the ger-

vices c¢f private process servers, bLbut who necd access to the

systen. See Poddie v. Conneticut, 401 U.S. 371, 97 s.ct. 780
(1971).

Second, in recent hearings before the Texas legislature,

Private Investigators Board
acknowledged that the Board could use its present facilities to

provide for 1licensing and requlation of the private process

service industry. (Hearing held on HR£613 bhefore the House

Cermittee on Law Enforcement, lMay 1, 1985). By maintaining public

alternatives and state supervision, the state will Dbenefit from

the efficient private alternative withcut abandoning its

regponsibility to protect the public welfare.
7e petition the Court for relief, because the common law is
not an avenue available for change in the rules of civil process

in this particular instance. The rules are statutory in nature.

It is felt by many that on some issues change in the common law is

the most effective or appropriate means in meeting the changing -
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neads of the ijudiclal system and desires of the people. That

methed of change is left to our judicial branch. Because it is

statutory, the Texas Pules of Civil Procedure would seem to need

legislative enactment for the change. In Texas, however, this is
not true. The Texas legislature has seen fit to allow the well

regspected Texas Supfeme Court to establish the PRules of Civil

Procedure and make changes where needed. TEX. GOV. CODE §22,004.

Thus, the Fules o0of Civil Procedure are develored and overseen
jointly by the legislative and 3judicial branches.

The lecislature in.several recent sessions reviewed the need
for a change in the rules of process serving. In 1983, the 68th

Session of the Texas Legislature passed chances allowing private

process servers to ‘serve civil prccess issued by the Courts of

this state in the manner provided by law for service by Sheriffs
and Constables with few exceptions. That passage exhibited the
desire of the people of Texas through their elected representa-
tives to change the rules regarding service of process in this
state. The cha;ge retitioned for herein would have been effective
that year, but for a Governor's veto. llow two of the three
branches of the Texas government have had a hand in the movement
of the state to change the rule. The legislature has approved it.
A Governor has not. Years aco the 1e§islature understood and

continues to understand that the highest Court in the Texas Jjudi-

cial aystem should have the best knowvledge and understanding of
the Texas Rules of Civil Procedure, and it is the Texas Suprene
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Court that should make the change whose time has come.
II.

Legal Arguments and Auvthorities In
Sunrcort of Amending PRules

The inadequaciéé arising from the strict construction of

Pules 103 and 106 have become acute, and are affecting litigants’

abtility to cbtain effective access to this state's judicial system

for redress of agrievances. Without a change in the methed of

service of proceszs the state may soon be faced with a system of
service of process which violates its own bonstitutiéh, ag well as

the guarantee of due process under the Fourteenth Amendment to the

United States Constitution.

Under Article 1, Section 13 of the Texas Constitution "[alll

courts shall be open, and every person for an injury done him, in
his lands, goods, person or reputation, shall have remedy by due
courge of law." In interpreting the requirements of Section 13,

the Texas Supreme Court has stated that "a statute or ordinance
that unrcasonably abridges a justifiable right to obtain redress
for injuries caused by the wrongful acts of another amounts to a

denial of due process under Article 1, Section 13 and is there-=

fore, void."™ Sax v, Votteler, 642 S.W.2d 661, 665 (Tex. 1983).
In applving this standard the Court stated that the litiqgants'
right. to redress would re balanced against the legislative basis

for the regulation, considering both the general purpose of the
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rule and the extent to which the litigants' right to redress is

affected. Sax v. Votteler, 648 &.W.2d at 665-666. Moreover,

since 1885, the U.S. Supreme Court has recognized that the Due
Process provisions of the Fifth and Fourteenth Mmendments to the

United States Constitution guarantee a right of eaccess for

liticants to the 3judicial process. Doe v. Schneider, 443 F.Supp.
780 (D. Kansas, 1978). The right of access is triggered when "the
judicial proceeding becomes the only effective means of resolving

the dispute at hand..." Boddie v. Conneticut, 401 U.Ss. 371, 377,

21 S. Ct. 780, 785 (1971). The right of access reguires that
perscns who are forced to settle their claims through the judicial
system shall be given a meaningful opportunity to be heard.

Poddie v. Conneticut, 91 S. Ct. at 785: See Dorsey v. City of New

'York, 321 N.Y.S5.2d8 12%, 130 (1971).

The "right to access"” is a right to effective access to judi-
cial recourse, as oprosed to a right to a certain remedy. Yhen
the availabilty or functioning of the judicial process ie impaired
by acts of the State, so as to interfere with, or irpede a 1liti-
gants' access to the judiciai system for redress of his rights,
the State has deprived the Plaintiff of liberty or property

without due process of law. Doe v. Schneider, 443 F.Supp. at 787;

Boddie v. Conneticut, 91 S. Ct. at 791 (Brennan concurring); See

Pope and McConnico, Practicing Law with a 1981 Texas Rules, 32

Baylor L. Rev. 457, 484 (1980). A cause of acticn whether

grounded in the common law or granfed by statute, is a property
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right prctected by the guarontee of Due Process. Sax wv.

———

Votteler, G648 S.W.2d at 665. Courts, when applying the Cue
Process guarantee to the right of access, have found that a
refusal te allow an individual to be served with judicial process

viclates due prcocess of law. Application of Brux, 216 F.Supp. 256

(D. Yaw, 1963); Doe v. Schneider 443 F.Supp. at 787.

In April, 1985, the Court of Appeals for the Fifth Supreme

*Judicial District of Texas ruled that the mandatory language of

Pulee 103 and 106 was binding, and that private civil process

servers could not serve citations without service having reen

attempted by Sheriffs or Constables first. Lawyers Civil Process

v. State Ex. Rel Vines, 620 S.W.2d 939 (Tex. App.- Dballas 1985, no

writ.) Testimony received by the trial court in the Lawyers Civil

Process case, showed that there were as many as 25,000 unserved
papers over the past three years in Dallas County alone.l Both

the appellate court in the Lawyers Civil Process case and the

Corpus Cﬁristi Court of Appeals in Carcia v. Cutierrez, 697 S.W.2d
758 (Tex. App. - Corpus Chfisti 1985, no writ) found the practical
arguments of ccounsels represen;ing the appellants, which cited the
limited county budgets, understaffed Sheriffs' Departments and
inefficiencies inherent in the governmental system in support of

the more ecfficient private civil process alternative, to be

Appellant's brief in the Lawyers's Civil Process case
cited the following facts in support of itd arguments
against the mandatory application of Pules 103 and 106:
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persuasive. Thouch noting the strength of the arqument, the court
was forced to Ifind that "unfortunately, however, no amount of
practical consideration or desire for Judicial economy and
efficiency can transfer to this court the decision on matters
which have already been decided by statutory enactments o¢f the

legislatﬁre and the rule-making authority of the Supreme Court.”

footnote cont.-

"In a trial before the court, Plaintiff Keene, Constable
of Precinct 1, Pallas County, Texas, testified that he had a
backlog of civil papers for the last three or four years.
(s.r. 12%). Cefendant's Exhibit No. 5 1s Keene's activity
report. The report for January, 1983 showed that there were
6,280 unserved papers. (S.F. 131). A paper which is paid for
but not served, is returned as served in Keene's report.
(s.F. 130). Keene's record showed that he served 4,729
papers in January 1983, but that figure included the papers
that FKeene returned to the Clerk's office that were not
served. (s.r. 1231, 132). Keene did not have a statistical
record with him that woculd show how many unserved parers he
had in his office at the time he testified. (S.F. 132).

"Plaintiff - Jack Richardson, Constable of Precinct 2,
Dallas County, Texas, testified that the total number of
papers including criminal warrants that he had on hand
September 30, 1983 was 8,397. Richardson also reported as
served papers for which he had been paid hut which he had
been unable to serve. His report that 3,472 papers were
served in the month of September, 1983 included such raid-for
papers which were not actually served. (S.F. 137, 137).

"Judge Dan Gibbs, Judge of the 303rd District Court tes-
tified that he frequently riqgned orders appointing private
process servers to serve citations out of his court. He hacd
been doing this for two or three years. Refore he signs the
order he receives a sworn mwotion and a motion to appecint the
process server. These sworn motions set out ae reasons for
the order: the backloag of unserved .civil process and the
delays in serving the procoessa. {s.I'. 141-142)
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Vhere the Courts lack the discretion to provide for quick and
efificient access to the judicial system, (regardless of the situa-
tion or the needs c¢f litigants, the rules will inevitably lead to
impractical adn inquitable results, and will "endanger our entire

system of Jjustice.™ Pope and licConniceo, Practicing Law With the

1281 Texas Pules, 32 Baylor Law Peview 457, 484 (1980).

The Court in the Garcia case correctly isoclated the only

effective meanz for changing the current inequitable circumstances

footnote cont.-

"Jucdge Gibbs testified that when a temporary restraining
order is involved in a petition filed in a family court, the
temporary restraining order lasts only ten days. In order
for the temporary restraininga order to become a temporary
injunction it must be heard within ten days and nctice must
be given to the responding parties in sufficient time to give
adecuate notices to get prepared. Unless the papers are
served within time to give proper notice, the temrorary
restraining order is either dissolved or has tc be ccntinued.

This will produce a backlog in cases involving temporary
restraining orders.

"The same situation exists with regard to contempt
motions. :

‘"On Motions to Mcodify that have to be set at least
thirty days with sufficient time to answer and respond, if
service is not achieved within that lenath of time, those
motions have to be reset and therefore, build up the backlog
of cases down the line. (8.F. 143, 144).

"Judge Gibbs's experience 1is that in most cases the
docket of his court is assisted by private process scrvers

hecause it is faster and the service is better. In response
to the cuestion, "Would the lack of private servers cause
delays of ycur docket?"” he responded, "We are qgetting more

definite answers, and those people are notified at 'a proper
time by using them.

10
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caused by the present rules. The problem will not be solved by
trying to coerce the Commissioner's Court to budget more funds for
service of process. Instead, noting the practical cifcumstances
that face Sheriffs and Constables in this state, the proper remedy
is for this Court, through its rule-making authority, to change
the rules to allow for the alternative of private service of pro-
cess. As cited above, the political and practical censiderations

facing the legislature, Governor and Commissioner's Courts in

fcotnote cont.-

"Judaqe Linda Thomas, Judce of the 256th District Cocurt,
testified that when she signed orders appointing private
process gervers for citations, notices, and temporary
restraining orders she examines the motion requesting
appointment, the affidavit supporting the request £for the
appointment for its sufficlency as a basis for signing the
order before she signs the order. (S.F. 161, 162).

"Her experience found a necessity for appointing private
process servers because in the 265th District Court, which is
a family court, the Court is frequently trying to prevent
something from occurrina, such as children being taken out-
side the Jjurisdiction, or trying to keep money in bank
accounts, and private process servers give an additional
option for getting service and getting people under orders
until there is a Cocurt bearing. (S.F. 162, 163.).

"In many of her cases she is dealing with the threat of
money, and children and there 18 a need for immediate
service. With the use of private process servers the courts
have not had to reset their docketq nearly as much as they
did in the past. (S.F. 16G2)

"Sergeant Stanley Polin testified as a representative of
Sheriff Don DByrd in response to a subpoena issued cn Don
Byrad. Polin produced a memorandum dated Cctoker 5, 1983,
introduced as Defendant's [Exhibit #30, summarizing the
numbers of papers received, cxecuted, and returned executed
for the years 1979 through 1983. (S.F. 148, 149).
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aprpropriating funds makes it impractical for Sheriffs or
Constables to meet the growing demand for access to the courts of
this state. Therefore, it is for the Court through its rule-mak=-
ing authority to devise rules which will aquarantee to all 1liti-

cants an equal right of access to the 3Jjudlicial process while

fcotnote cont.-

"Defendant's Exhibit 230 shows that for the years
tabulated, the sheriff's office received 74,217 papers,
executing 55,898 papers, and returned unexecuted 18,205
papers. The total papers on hand as of 10/1/83 was 1,005.

"Rolin testified that the nubmer of papers coming into
the Sheriff's Department dropped off after 1981. (S.F. 150).
Basically, the sheriff's office does not serve civil process,
writs of garnishment, habeas corpus, injunctions, criminal
subpecenas, duces tecum, summons, citations, notices,
citations by public indication or posting, or probate papers.
(s.F. 156}).

"tthen citations are sent to the sheriff's office they
are routed to Constable Forrest Keene's office. (s.F. 156,
157). If there is a criminal case witness outside of
Precinct 1, the subpoena is sent to the proper constable even
if the request to the sheriff 1is to get the witness for the
criminal trial the next day. (s.F. 157, 158).

"Bolin testified that the Sheriff's office does not
serve civil papers because there is an order not to serve
civil process except for certain types which have addresses
in Precinct Number 1. The reason for this is there is not
enough staff in the Sheriff's Department to do it because the
sheriff's budget does not allow him to hire sufficient
staff. (S.F.170) .

footnote end.
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protecting the state's interest in avoiding frivolous claims and

lawsuits. As the U.S. Supreme Court noted in Boddie w.

Conneticut:

"American society... bottoms its systematic defini-
tion of individual richts and duties, as well asn
its machinery for dispute settlement, not on custom
or the will of strategically placed individuals,
but on the common-law model. It 1is to courts or
other quasi-judicial official bodies, that we ulti-
matecly look for the implementation of a regularized
orderly process of dispute sgettlement... Without
this guarantee that one may not be deprived of his
righte, neither liberty nor property, without due
process of law, the State's monolopy over tech-
nigues for binding conflict resolution could hardly

be said to be acceptable under our scheme of
things.” 401 U.S. at 375-376.

(l CONCLUSIGH
Today there existes a barrier to the effective access of liti-
gants to the judiq%al system, due to the failure, of Sheriffs and
Constables to serve process. Ultimately, it is for the courts to
uphold the rights quaranteed to citizens through their constitu-
tionas. This responsibility can be carried out through the court's
case or controversy Jjurisdiction, or when applicable, through its
rule-making authority. The problems inherent with the strict con-
struction of Pules 103 and 106 thfeatgn the legitimacy of the
judicial uyétem. Therefore, we ask thqﬁnthis court review the
present rules of civil procedure applicablg to service of prgccss

and arend them in order to guarantee effectively an equal right of

access to all litigants to the judicial process.

S
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PRAYER
WHERFFORE, Petitioner, TIIL TEXAS ASSCCIATICON OF CIVIL PRCCESS
RV

4]
1
tr

NS, request that this Court, throuch its rule-making author-

ity, arend Rules 103 and 106 of the Texas Rules ¢f Civil Procedurn

te provide for the alternative of private service of process of

2ll citations, writs and other forms of process in civil cases at

the initiation of legal proceedings, and for such other and

further relief to which the petitioner may show itself Jjustly

entitled.

Pespectfully subritted,

KENMNERY, BUPRLESCH & HACKNEY

2%
Cdward S. Hukbharsd
TDOR210131700
1€C0O rour Allen Center
llouston, Texas 77C02
(713) 951-0730

ATTORNLY FOR PETITIOMER
TLEXAS ASSCCIATION CF CIVIL
PRCCESS SERVERS
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JUDICIAL AND SOCIAL
POLICY: THE NEED FOR CHANGE

There comes a time in the evolution and development of the

lazws of every jurisdiction for changes to be made in even the most

enduring and traditicnal laws or policies. There are rules and

custems logically - and rationally founded that eventually become

outdated or outweighed by practical considerations. Our judicial

system and our society in Texas have arrived at that time for

change in the Texas PRules regarding service of citation in civil

cases.

Limited budgets and increases in the need for law enforcement

activity are inherent in urban counties and rapidly growing coun-

ties. The population of Texas continues to grow at a rapid pace

and the state now contains more than fifteen million inhabitants.

(cite state records). This constant growth has contributed to

limited county budgets and increased responsibilities of public

peace officers over matters of public safety; but, more signifi-

cantly the urbanization of Texas will be a lasting cause of

limited budgets and increased public safety responsibilites.

It is the manditory duty of Sheriffs‘énd Constables of Texas

to serve all writs and processes directed or delivered to them by

legal authority. Tex. Rev., Civ. Stat. Ann. Art. 6883 and 6885

{Vernon 1960). In certain instances Sheriffs and Ccnstables are
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recuired to attempt service of process before anyone else is

allowed to attempt the service. Tex. P, Civ. Rule 103, Rule 106.
The limited county budgets and increased public safety responsi-

bilites cause understaffed Sheriffs and Constables Departments.

It has been proven in the past that Sheriffs and Constables
Departments can become s& understaffed that they cannot meet'fhe

needs of the public. As a result, service of process cannot

effectively be had. See Garcia v. Gutierrez, 697 S.W.2d 758 (Tex.

app. - Corpus Christi 1985); Lawvers Civil Process v, State Ex.

Rel. Vines, 690 S.W.2d 939 (Tex. App. - Dallas 1985). The courts

in those cases give strong indications that private process
servers should be allowed to serve all process; however, the
courts hands were tied since the rule making authority on that

matter rests with the Texas Supreme Court. Garcia v. Gutierrez,

697 S.w.2d at 759.

Texas has placed a heavy burden on its taxpayers to try and

provide sufficient staff and eguipment to accommodate the mounting

documents which must be served. Yet the majority of taxpayers

never need or use the judicial system, while there are others who
need and desire access to the Courts to prosecute cléims and
requests. Some of that heavy burden can be and should be shifted
from the large taxpayer pool to the relatively small number of

persons and entities which seek access to the system. Free enter-
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prise service of process shifts some of that burden. Although it
can be said that many or most Sheriffs and Constables Departments
operate with =zeal and determination, they will not be able to
equal the efficiencies inherent in a free enterprise endeavor due
due to the burdensome' budgeting processes and taxpayer limits.

See Garcia v. Guetierrez, 697 S.W.2d at 759.

The Federal Rules of Civil Procedure have for sometime
allowed persbns specially appointed for .the purpose of service of
process to serve process and a large number of the states also
allow it. (**Footnote of Citations) There are no substantive
complaints regarding the Federal or state systems which allow such
process. Due process is met, access to the Courts is more effi-
cient and judicial economy has been served. 1In Garcia and Lawvers

Civil Process, Inc., the courts have stated that the arguments of

judicial economy and efficiency are persuasive and have virtually
declared that it would be in the best interest of our judicial
system to allow private process serving similar to that allowed
under the Federal rules.

The common law is not an avenue available for change in the
rules of civil process in this particular ‘instance. The %ules are
statutory 1in nature. Tt 'is felt by rnény that on some 1issues
change in the common law is the most effective or‘appropriate

means in meeting the changing needs of the judicial system and
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desires of the people. That method of change is left to our judi-
cial branch. Recause 1t 1is statutory, the Texas Rules of Civil
Procedure would seem to need legislative enactment for the change.
In Texas, however this is not true. The Texas legislature has
seen fit to allow the well respected Texas Supreme Court to
establish the Rules of Civil Procedure and make changes where

needed. (Cite legislative statute, 1if available). Thus, the

Rules of Civil Procedure are developed and overseen jointly by the .

legislative and judicial branches.

The legislature in several recent sessions reviewed the need
for a change in the rules of process serving. In 1983, the 68th
Session of the Texas Legislature passed changes allowing private
process serQers to serve civil process issued by the Courts of
this State in the manner provided by law for service by Sheriffs
and Cénstables with few exceptions. That passage ekhibited the
desire of the people of Texas through their elected representé—

tives to change the rules regarding service of process in this

state. The change petitioned for herein would have been effective .

that year but for a Governor's veto. Now all three brgnches of
the Texas government have had a hand in the movement of the state
to change the rule. One legislature " has approved it. Cne
Governor has not. Years ago the Legislature wunderstood and

continues to understand that the  highest Court in the Texas judi-

cial system should have the best knowledge and understanding of
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the Texas Rules of Civil Procedure and it is the Texas Supreme
Court that should make the change whose time has come.

Legal Arguments and Authorities 1In
Support of Amending Rules

The inadequacies arising from the strict construction of
Rules 103 and 106 have become aéqte and are affecting litigants'
ability to obtain effective access to tﬁis State's judicial systenm
for redress of grievances. Without a chang in the ﬁethod of ser-
vice of process the State may soon be faced with a system of ser-
vice of process which violates its own constitution, as well as
the guarantee of due process under the Fourteenth Pmendment to the
United States Constitution.

Under Article 1, Section 13 of the Texas Constitution "[al
all courts shall be open, and every person for an injury done him,
in his lands, goods, person or reputation, shall have remedy by
due course of law.” In interpreting the requirements of Section
13, the Texas Supreme Court has stated that "a statute or ordi-
nance that unreasonably abridges a justiciable right to obtain
redress for injuries caused by the wrongful acts of another
amounts to a denial of due process under Article 1, Sectiqn 13 and

is therefore void." Saxs v. Votteler, 6&8 S.W.2d 661, 665 (Tex.

1983). In applying this standard the Court 'stated that the liti-

gants' right to redress would be balanced against the legislative

basis for the regulation, considering both the general purpose of
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the rule and the extent to which the litigants' right to redress

is effected. Saxs v. Votteler, 648 S.W.2d at. 665-666. Moreover,

since 1885 the U.S. Supreme Court has recognized that the due
process provisions of the Fifth and Fourteenth Amendments to the
United States Constitution guarantee a right of access to liti-

gants to the judicial process. Doce v. Schneider, 443 F.Supp. 780

(D. Kansas, 1978). The right of access 1is triggered when "the

judicial proceeding becomes the only effective means of resolving

the dispute at hand..." Boddie v. Conneticut, 401 U.S. 371, 377,

91 S. Ct. 780, 785 (1971). The right of access regquires that

persons who are forced to settle their claims through the judicial

process shall be given a meaningful opportunity to be heard.

Boddie v. Conneticut, 91 .S. Ct. at. 785, See Dorsey v. City of New

York, 321 N.Y.S.2d 129, 130 (1971}).

The "right to access" is a right to effective access to judi-
cial recourse as opposed to a right to a certain remedy. When the
availabilty or functioning of the judicial process is impaired by
acts of the State, so as to interfere with, or impede a litigants'
access to the judicial system for redress of his rights, the State

has deprived the Plaintiff of liberty or property withoutidue pro-

cess of law. Doe v. Schneider, 443 F.Sup. at. 787; Boddie v.

Conneticut, 91 S. Ct. at. 791 {(Brennan concurring):; See Pope and

McConnico, Practicing Law with a 1981 Texas Rules, 32 Baylor L.

RPev. 457, 484 (1980). A cause of action whether grounded in the

common law or granted by statute, is a property right protected by
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the guarantee of due proccess. Saxs v. Votteler, 648 S.W.2d at.

665. Courts, when applying the due process guarantee to the right
of access, have found that a refusal to allow an individual to be
served with judicial ©process violates due process of law.

Application of Brux, 216 F.Sup. 956 (D. Haw. 1963); Doe v.

Schneider 443 F.Supp. at 787.

In April, 1985, the Court of Appeals for the Fifth Supreme
Judicial District of Texas ruled that the manditory language of
Rgle 103 and 106 was binding, and that private civil process ser-
vers could not serve citations without service having been

attempted by Sheriffs or Constables first. Lawvers Civil Prccess,

Inc. v. State Ex. Rel Hines, 690 S.W.2d 939 (Tex. App.- Dallas

1985). Testimony received by the trial court in the Lawvers Civil

Process case, showed that there were as many as 25,000 unserved
papers over the past three years in Dallas County alone. *  Both

the appellate court in the Lawyers Civil Process case and the

Corpus Christi Court of Appeals in Garcia v. Gutierrez, 697 S.W.2d
758 (Tex. App.‘f Corpus Christi 1985), found the pratical argu-
ments of counsels representing the appellants, which cited the
limited county budgets, understaffed Sheriffs Departments and
inefficiencies inherent in the governmental system 1in support of
the more efficient private civil process alternative, to be per-

suasive. Though noting the strength of the argument, the Court
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was forced to find that "unfortunately, however, no amount of
pratical consideration or desire for 3udicial economy and
efficiency can transfer to this court the decision on matters
which have already been decided by statutory enactments df the
legislature and the rule making authority of the,Supfeme Court ."
Whers the Courts lack the discretion to promise, regardless of tﬁe
situation or the need of thé Plaintiff for quick ana efficient
access to the rules, will lead envitably to impractical and
ineguitable results and will "endanger our entire system of

justice." Pope and McConnico, Practicing Law With the 1981 Texas

Rules, 32 Baylor Law Review 457 1980.

The Court in the Garcia case correctly isolated the only
effective means for changing the current inequitable circumstances
caused by the present rules. The problem will not be solved by
trying to coerce the Commissioner's Court to budget more funds
for service of process, rather, noting the pratical circumstances
that face Sheriffs and Constables in this state, the proper remedy
is for this Court, through its rule making authority, to change
the rules to allow for the alternatie ef private service of pro-
cess. As cited above, the political and practical consiaerations
facing the 1legislature, Governor and Commissioner's Courts in
appropriating funds makes it impractical for Sheriffs or

Constables to meet the growing demand for access to the courts




of this state. Therefore, it is fcr the Court through its rule-
making authority to devise rules which will guarantee to all
litigants an egqual right of access to the judicial process while
protecting the State's interest in avoiding frivolous claims and

lawsuits. As the U.S. Supreme Court noted in Boddie wv.

Conneticut:

"American society, of course bottoms its systematic
definition of individual rights and duties, as well
as its machinery for dispute settlement, not on
custom or the will of strategically placed indivi-
duals, but on the common-law model. It is to
courts or other quasi-judicial official bodies,
that we ultimately loock for the implementation of a
regularized orderly process of dispute settle-
ment... Without this guarantee that one may not be
deprived of his rights, neither 1liberty .nor pro-
perty, without due process of law, the State's
monolopy over techniques for binding conflict
resolution could hardly be said to be acceptable

under our scheme of things.”

Today there exists barrier to the effective access of Plain-
tiffs to the judicial system, due to the failure, of Sheriffs and
Constables to serve process. Ultimately, it is for the courts to
uphold the rights guaranteed to citizens throhgh their constitu-
tions. This résponsibility can be carried out through the couft's
case or controversy jurisdiction, or when applicable, through its
rule-making authority. The problems inherent with the strict

v

construction of Rules 103 and 106 threaten the legitimacy of the
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judicial system. Therefore, we ask that this court review present
rules of civil procedure applicable to service of process and
amend them in order to guarantee effectively an equal right of

access to all litigants to the judicial process.

{
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CHIEF TUSTICE

THE SUPREME COURT OF TEXAS

CLERK
MARY M. WAKEFIELD

WILLES

MARY ANN DEFIBAUGH

JOHUN L. HILL PG BON 12248 CAPITOL STATTON

JUSTICES ALSTINTERAS 78 EXECUTIVE ASST.
SEARS MUGEE WILLIAM L.
ROBERT M. CAMPRELL 5
FRANKLIN > SPEARS ADMINISTRATIVE ASS"]
C.L. RAY
JAMEN POWALLACE
TED 7. ROBERTSON
WILLIAM W, KILGARLIN
RAUL AL GONZALEZ June 27, 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Scules, Cliffe Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael 7. Gallagher, Chairman
Acdministration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2000 Two Houston Venter

Houston, T: 77010

Re:

Rules 74 and 131

Texas Rules of Appellate Prccedure

Dear Luke and Mike:

The Court requests that your committees consider amending
Rules 74 and 131 of the Texas Rules of Appellate Procedure as
follows:

Rule 74. Requisites of Briefs

Briefs shall be brief. 1In civil cases the brief shall
censist of not more than 30 pages exclusive of the Table of
Contents and Index of Authorities. The court may, upon
motion, permit a longer briet. Briefs shall be filed ...

Rule 131. Requisites of Applications

of error shall be addressed to
and shall state the name of the
the writ. The parties shall be

The avbplication for writ
"The Supreme Court of Texas,"
party or parties applying for
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June 27, 1986
Page 2
designated as "Petitioner" and "Respondent." Application for

writ of error shall be as brief as possible shall consist of

not more than 30 pages exclusive of the Table of Contents and
the Index of Authorities. The court may upon motion permit a
longer brief. The respondent should file N

Sincerely yours,

Sl GER N U N =E e ‘lll Gl U R U R N SN SE ==

a
o
Nl L
Jamés''P. wallace
Jastice
J2W:fw
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CHIEF JUSTICE
JOHN L. HILL

JUSTICES
SEARS McGEE
ROBERT M. CAMPBELL
FRANKLIN 3. SPEARS
C.L. RAY
JAMES P.WALLACE
TED Z. ROBERTSON
WILLIAM W, KILGARLIN
RAUL A. GONZALEZ

Mr. Luther H. Soules,
Soules, Cliffe & Reed
800 Milam Building

San Antonio, TX 78205

Mr.

Fisher, Gallagher,

Houston, TX 77010
Re:

Dear Luke and Mike:

from Mr.

THE SUPRE\I

I1I1,
Supreme Court Advisory Committee

Michael T. Galladgher,
Administration of Justice

COURT OF TEXAS
CAPITOL STATTON
AUSTIN, TEXASN 78711

P.G.BOX 12248

June 24, 1986

Chairman

Chairman
Committee

Perrin & Lewis
.2600 Two Houston Center

Proposed Rule Change
TEX. R. CIV. P.

165a and 330,

I am enclosing a letter and suggested rule changes
Tom Alexander of Houston,

Agenda.
Sincerely,
JZmes P. Wallace
stice
JPW: fw
Enclosure
cC: Mr. Tom Alexander
-Alexander & Fogel
Five Post Oak Park, 24th Fl.
Houston, Texas 77027

CLERK
MARY M. WAKEFIELD
EXECUTIVE ASS'T.
WILLIAM L WILLIS

ADMINISTRATIVE ASST.
MARY ANN DEFIBAUGH

regarding the above rules.

May I suggest that this matter be placed on our next
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ALEXANDER & FOGEL
Lawyers
Five Post Oak Park
24th Floor
Houston, Texas 77027
713/439-0000

June 18, 1986

Honorable James P. Wallace
Justice, Supreme Court of Texas
Supreme Court Building

Box 12248, Capitol Station
Austin, Texas 78711

Dear Justice Wallace:

In an effort to promote speedy trials and eliminate
cumbersome dismissal’ for want of prosecution, I am enclecsing
suggested rule changes for your consideration. I have sent a
copy to. each member of the Court.

With high regard I remain,

Yours truly,

Tom Alenard

TA:ca
Enclosure: 1

TX SpCt/Rule Change:30
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SUGGEZSTZ RULT CHANGES TO PROMOTE SP

U]

ZDY TRIALS AND ZSLIMINATE
CUMBERSCME DISMISSAL FOR WANT OF PRCSZCUTION PROCEDURES.

NEEZD: RULE 163a, (D.W.0.P.) is not producing speedy

rials.
Instead it is producing unnecessary paper work, cou

t

appearances and judicial determinations without necessari

[ S T
<

pushing the cases toward trial. Additionally, it is a potenti
snare for the party who, missing one cor more of iis requirements
is exposed to dismissal without trial, usuzlly after limitations
have run, and exposing the lawyer to potential liabilitv arising
from dismissal of cases whose true merit may have been less than
initially perceived. The unfortunate client and lawyer are then
without remedy except from each other. This was not the initial
intent of either.

REMEDVY: Revoke Rule 165a and ammended Rule 330 and elimina*e
dismissal for want of prosecution except as follows.
1) Reguire each Court *to set Zor trial, on that
Court's next docket, each case which has been on file
2 years or in which the last new rarty joined has been
in the case more than 1 year, which ever comes first.
2) Once set, no such case may be continued except
under the strict application of Rules 2531-254, With
the additional recuirements that:
al Such continuance shall be granted only upon

the Affidavit of the party or parties seeking the

continuance;

b) If granted, the case is set, at the time the
continuance is granted, for a date certain within
90 days {or at the next docket of the court if
Rule 330 is applicable).

c) No continuance mav be ranted without a
trial setting or a date certain set out in the
Order of Continuance which must be approved by
the parties and their lead counsel signifying
their awareness of the foregoing reqguirements and
their willingdess to abide these rules and the
new setting.

a) If- continuance should be granted a secend

time for absense of counsel under Rule 253, it

must be preferentially set for +tha next sitting
time available 10 days after that counsel
inishes the trial in which he

e) On any motion for continuance

flrst for cach side of the case, a

|



lead counsel must appear in open court

mandatory resetting and certify

availability and readiness for the date certain
set by the Court, as a conéition for the granting
of a second continuance.
£) If not otherwise disposed of, one year after
the first setting under.
1) the case shall be preferentially set, subject
. only to other cases with a statutory preference, and shall ke
tried or dismissed on’ that setting without continuance except
pursuant to Rule 254 until a date certain 10 days after
adjournment of the Legislative when the case shall be tried as
set out in (d.) above.
g) The mandatory provisions of this Section
shall apply to all cases filed after January 1,
1986; however each Trial Court is urged, in its
discretion to apply these provisions to elininate
backlog as soon as possible in the effective
administration of Jjustice realizing that justice
delayed is sometimes Jjustice denied. When
application of these provisions have reduced the

backlog to the 3 year maximum, each Ccurt is

urged to reduce the maximum period further so as

to produce justice in speedy disposition of

dicsputes.

RATIONALE: These changes will eliminate the hazards and
vagaries of the present lack of uniformity among the various
Courts in applying Rule 165a and virtually eliminate the
possibility of the loss of a «client's rights without
participation. This is a clear, self-enforcing procedure which
insures knowledge and acknowledgment of rights and a day certain
in Court. It will also help insure speedy trials and put an
effective ceiling on delay at a maximum of 3 years without
working hardship upon the rights of litigants.

If it works well, and I am convinced that it will,
consideration can be given;.to shortening the time periods,
reducing the Ce{ling of deléy and produce even more speed in
disposition of cases, still éssuring the pargies of their day in
Court.

Respectfully submitted ~ toward the

stration_oi justice,
”)V/M f&z//(// 2% _/,///:’4
Tgf'i ALEXANDZR /’ )
State Bar YNo. 01000000
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