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Cra.ig Lewis and Frank Jones

(re: proposals from Dist. Clerk, Ray Hardy)

Proposed Rule: Parties Responsible

for AccountinQ of Own Costs

Each party to a suit shall be responsible for

accurately recording all costs and fees incurred during the

course of a lawsuit, and such record shall be presented

to the Court at the time the Judgment’is submitted to the

Court for entry, if the Judgment is to provide for the

taxing of such costs. If the Judgment provides that costs

are to be borne by the party by whom such costs were incurred,

it shall not be necessary for any of the parties to present

a record of court costs to the Court in connection with.

the entry of a Judgment.

A judge,of any court. may include in any order or

(1) Fees of the clerk and service fees

due the county;

(2) Fees of the court reporter for the

original of stenographic transcripts

necessarily obtained for use in the

suit;

(3) Compensation forexperts, masters,

interpreters, and guardians ad litem

appointed pursuant to these rules

and state statutes;

(4) Such other costs and fees as may be

permitted by these rules and state

statutes.

Proposed Rule: Documents Not To Be Filed

Depositions, interrogatories, answers to interro-

gatories, requests for production or inspection, responses

to those requests, and other pre-trial discovery materials

propounded and answered in accordance with these rules shall

not be filed with the Clerk. When any such documents are

needed.in connection with a pre-trial procedure, those por-

tions which are relevant shall be submitted to the Court as

an exhibit to a motion or answer thereto. Any of such

material needed at a trial or hearing shall be introduced in

Open Cour‘ as provided by the*se rules and the Rules of

Evidence.



Prooosed Rule 8: Attorney in Charae

Each party shall, on the occasion of its first

C.appearance through counsel, designate.in writing the "attorney

in charge" for such party. Thereafter, until such d.e-signa-

tion, is changed by written notice to the Court and written

notice to all other parties in accordance with Rules 21a and

21b, said attorney in charge shall be responsible for the suit

as to such party and shall attend or send a fully authorized

representative to all hearings, conferences, and the trial.

All com*nunications from the court or other counsel

with resoect to a.suit will be sent to the attorney in charge.

Withdrawal of counsel in charge may be Effected

(a) uDon motion showing good cause and under such conditions

inzposed by the Presiding Judge; or (b) upon presentation by

such attorney in charge of a notice of substitution designating

the name, address and telephone number of the substitute

attorney, with the signature of.the attorney to be substituted,

the approval of the.client, and an averment that such substi-

tution will not delay any setting currently in effect.

Proposed Rule 14(b): Return_or Other

Disnosition of Exhibits

(1) Exhibits offered or admitted into evidence

1 which are of unmanageable size (such as charts, diaQrams

and posters) will be withdrawn immediately upon completion

of the trial and reduced reproductions substituted therefor.

Model exhibits (such as machine parts) will be withdrawn upon

completion of trial,.unless otherwise ordered by the Judge.

(2) Exhibits offered or admitted into evidence

will be removed by the offering party within thirty (3) days

after final disposition of the cause by the court without notice

if no appeal is taken. When an appeal is taken,�exhibits

returned by the Court of Appeals will be removed by the offer-

ing party within ten (10) days after telephonic notice by

the clerk. Exhibits not so removed will be disposed of by

the clerk in any convenient manner and any expense incurred

taxed against the offering party without notice.

^ (3) Exhibits which are determined by the Judge

to be of a sensitive nature, so as to make it improper for

the_^:^ to be withdrawn, shall be retained in the custody of

the clerk pending disposition.on order of the Judge.

,
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COURTREPORTER

COURT COORDINATOR

Luther H. Soules, III

800 Milam Building, East Travis at Soledad
0

San Antonio, Texas 78205

Re: Supreme Court Advisory Committee

Dear Luke:

Thanks for your list of the members of the above committee.

I was in the State Bar Center at the same time as your meeting

and ran into Frank Branson. He invited me to come in and

talk to the Committee about my problem, but we were so busy

with Pattern Jury Charges I, I never got in.

From looking at the Committee it’s obvious that very few

of the Committee members practice in a multi-county district

court. Because of that, I want to make one more short comment

about the two matters I have brought to the Committee’s attention

in the past. One has to do with recusal practice and the

other with time ’table for filing the record in appellate

courts. Both are problems in rural districts. Apparently,

they are not such a problem in an urban district. I believe

I know why.

RECUSAL PRACTICE

My original proposal was that the lawyer,be required to swear

to a Motion for Recusal setting forth with particularity

the reasons he seeks to recuse a judge.- That the rule be

changed (and probably the statute) to permit the judge that

the recusal is directed against to summarily deny it if it

does not state a proper cause for removal.
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In an urban area, there are many judges in the courthouse

and a judge can simply get one of them to come hear the

recusal motion. It creates no problem. In a rural area,

we have to get a judge from somewhere else assigned. The

recusal has to wait until that judge can be there and until

the judge against whom the recusal’is directed can be available

in the county that the recusal is filed in. He may have

to recess a jury trial in another county in order to meet

.the visiting judge’s schedule, or make some other kind of

docket change. Usually, the recusals that I see are actually

made for the purposes of delay and that is obvious. If the

lawyers had to swear to these, they wouldn’t file them except

when they were true. They would not then be summarily denied

by the judge against whom they are directed.

A couple of years ago when my daughter was showing heifers,

we had a show in Tucumcari, New Mexico followed by one in

Cheyenne, jtiTyoming. Because a recusal that did not state

proper grounds had been filed in a criminal case, set for

jury trial the week following the calf shows, I had to make

a trip from Tucumcari back to Henrietta when a visiting judge

could be here so I could have the hearing on the recusai.

I then went on to Cheyenne to be with my daughter showing

heifers. If I had not done that, the case would not have

gone to trial the week in question.

I am probably the only judge that ever had to make that kind

of a trip because of a recusal practice, but it’s ridiculous

to have rules that permit lawyers to use recusals for

continuances.

APPELLATE TIME TABLE

Luke, I am not going to go into any further detail about

the rules themselves and the time table. From the transcript

furnished me of the meeting, the Committee understands that.

What they don’t understand, is that the rules permit a lawyer

to perfect an appeal and request the statement of facts as
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little as 10 days prior to the time it’s due in the Appellate

Court. I don’t know of any court reporter except those with

a CAT who can get out a record in 10 days if he’s got any

business in his courthouse. It’s a bigger problem in the

country because if you have 30 minutes or an hour of dead

time in the court, and you are in the city, the court reporter

is always at his office and can simply go in and type during

that time period.

In the country, my court reporter is with me in the other

two counties and the office is in Clay County. If we are

sitting idle for an hour in Montague, he cannot be working

on that record.

There is no problem with the 60 days permitted if the lawyer

has to notify the court reporter timely and there is no

problem with the additional time period in the event of a

motion for new trial’. However, it just makes sense that

a court reporter ought to have at least 30 days to get a

statement of facts ready.

If the rule is not going to be changed, I think the appellate

judges should quit going to the conferences and complaining

about court reporter delay when the Supreme Court’s own rules

create some of the problem.

Luke, my feeling about these two matters is really not much

different than a lot of other things. The Legislature very

seldom thinks about those of us out here that have got miles

and miles between courthouses. I guess those drafting the

rules seldom do either. I don’t know all the details of

how your committee operates. However, I obviously have not

been able to articulate the problem well by letter and

probably haven’t improved on it much with this letter. If

the Committee ever takes testimony from individuals about

these matters, I would certainly like to appear. Based upon

the transcripts you have furnished me with respect to both

of these matters, I do not think the problem that exists
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for rural judges is being addressed. I know the rules should

not be tailored just to fit the rural judges. However, they

should not be drafted ignoring us either.

Luke, I appreciate your consideration of this matter and

if I can do anything further to at least get the real issues

discussed, I would appreciate hearing from you.

Sincerely,

Frank J. Douthitt

FJD: lb



I
�

STEPHANIE A BELBER

ROBERT E. ETLItiCER

PETER F.GAZDA

ROBERT D REED

SUSAN D. REED

RAI.D I. RIKLI\

August 19, 1986

Mr. Sam Sparks

Grambling, Mounce, Sims,

Galatzan & Harris

P.O. Drawer 1977

El Paso, Texas 79950

RE: Report on Rule 165a

Dear Sam:

4

Enclosed are some documents showing the success of the

Dismissal for . Want of Prosecution procedures that have been

pursued by Bexar County. In FYE August 31, 1985, the total cases

in Bexar County increased by only 1,000 in the face of 26,338 new

filings on top of a back log of 44,052 pending cases, for a

virtual "zero growth." In the first 10 months of FYE August 31,

1986, i.e. through June 30, 1986, the total number of pending

cases had been reduced from 45,038 to 37,291, i.e. by a factor of

just over 17%. Seventy-one percent of the cases disposed of in

June were 18 months or less in age, while 39% were over 18

months. While disposing of a heavy percentage of old cases, the

newly filed cases are still getting attention as well. In recent

years before the implementation of the Dismissal for Want of

Prosecution procedures, our courts were reasonably holding their

own through effective utilization of a well organized central

docket. I do not advocate the central docket for all districts,

but do bring this to your attention as to how the central docket

can work to dispose not only of recently pending cases but also

older cases that are the subjects of an absence of prosecution by

the parties.



Mr. Sam Sparks

August 19, 1986

Page 2

You may want this information in connection with your

upcoming report.

Very truly yours,

LHSIII:gc

Enclosures

cc: Judge Raul Rivera

Judge Joe Kelly

Judge Solomon Casseb, Jr.
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July 14, 1986

TO ALL MEMBERS OF THE SUPREME COURT ADVISORY COMMITTEE:

Enclosed for your information is a copy of:

(1) Order of the District Courts of Bexar County, Texas For

Dismissal for Want of Prosecution of Ad Valorem Tax Cases Filed

Prior to January 1, 1980, signed by Judge Raul Rivera on April 9,

1985;

(2) Joint Order of the District Courts of Bexar County,

Texas, Concerning Dismissal for Want of Prosecution or

Alternative Pretrial Procedure for Civil Cases Filed Prior to

January 1, 1983, signed by each of the Civil District Court

Judges.

I have included same for discussion on our September agenda under

Rule 165a and request that Sam Sparks (El Paso) make a
Subcommittee report critiquing this asa method to dispose of

pending case backlog. Judge Solomon Casseb, Jr., should be

consulted for input.

LHSIII/tat

enclosures
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Political subdivisions having ad valorem taxing authority
over property situated in Bexar County, Texas, filed certain

suits to collect delinquent taxes prior to January 1, 1980, of

which approximately 5,000 remain pending as inactive cases and

should be dismissed for Want of Prosecution for the following
reasons:

1. Most of the casPs were filed r:y either the City of San
Antonio or the County of Bexar and all of the cases so filed

pertaining to ad valorem taxes remaining delinquent and unpaid as

of January 1, 1980, have been refiled and su e d dp rse e in la suits11d4
--- --^^^^ r zllings on or atter January 1, 1980, and

no rights to collection of the subject taxes are diminished by
dismissing these cases.

2. All other pending ad valorem tax cases filed prior to

January 1, 1980, and not since refiled, have been inactive for

over five (5) years with no indication from the pertinent taxin g
’^� authorities of intent to pursue same In an. y event, no rights to

s’" collection of the subject taxes are diminished by dis:^issing[^;"'

^^N -••, ........ .u-- ^ , a^.^y uCrlu ana aeservir.g
n^,^ pursuit can be refiled without payment of filing fees and without
^’’‘=‘ substantial risk of expiration of lengthy limitations periods

generally applicable to such suits.

3. These numerous pending cases are unnecessarily burden-

some to the District Courts and District Clerks and costly to the

County to retain in that: (a) the papers must be kept retrievable

as active files, (b) the pending dockets of the Courts appear

statistically distorted, (c) the disposition of pending cases by

the Courts appears statistically distorted, (d) the cost of
maintaining these inactive pending cases has no offsetting
benefit and should be avoided, and (e) microfilming these files

upon dismissal and subsequent destruction of the paper files will

free physical space critically needed by the District Clerk for
storage of active litigation files.

It is accordingly ORDERED that:

The District Clerk shall give notice by publication on
four separate occasions of dismissal for want of
prosecution of all ad valorem tax suits filed prior to

January 1, 1980, and shall further give written notice
directly to all political subdivisions having ad
valorem taxing authority over property of any kind

situated in Bexar County, Texas, delivered or mailed to

the highest official of each such political subdivision

with instructions that:such notice be forwarded to

current attorneys for such subdivision.

Thirty (30) days after the last notice is given as

above provided, all cases not individually set for

immediate trial with notice of such setting given to

the District Clerk by certified mail, return receipt

requested, will be dismissed for want of prosecution by

blanket order dismissing all pending ad valorem tax

cases filed prior to January 1, 1980, excepting only

those so set for trial with such notice to the District

Clerk given by individual cause number.

At any time following the expiration of t-hirty (30)
days after the dismissal, and compliance by the
District Clerk with all necessary legal prerequisites,

00040(?2;,



1
••

.. . .7

l
,

it

N

(D M
h-^ ry 1 •
D

co (U
tn

Mtn(D P•
k

ro

N t
CD
N

rr

a 'r

O o

O
^

^ a a
ol

b’

t rt
^ h�

U
(D

c,
ct

n
rl

U’ U
(D 1

+tl
(D



10

1/

v .,

o

«

^
ti H w ro d b N

0 0

v
v

a a

v

O [ ^
-4 .,I

N

v

n

x
u ,

+1 ,J v N
41

un ,..,x
p y

u
v

u v
v

d
0 v

�

N ^

lE

0

b

v

a
r co
In
0 N

a^
^D

U ro
N N

^

d y4

0

O

a^

(7) 0
n co
m m
N ^

-4 N
a) co
rn rn
14 ti

,b



cases. District Clerk Garcia further reported that all District

Courts are current on civil cases filed during and since 1983

since civil cases have been posted into computers and accordingly

subject to more readily available information for judicial

management.
The Courts have determined jointly that the pre-1983

cases are proper cases for review as to dismissal for want of

prosecution pursuant to Tex. R. Civ. P. 165a, and that any cases

not dismissed for want of prosecution are prcper cases either (a)

where service is complete for immediate pretrial pursuant to Tex.

R. Civ. P. 166 and disposition by trial or, (b) where service is

incomplete, for immediate service pursuant to Tex. R. Civ. P. 106

It is, accordingly, ORDERED jointly by the 37th, 45th, 57th,

73rd, 131st, 150th; 166th, 224th, 225th, 226th, 265t’.-i, and 288th

JudicialDistrict Courts of Bexar County, Texas, as follows:

1� APPO?‘7i: ENT OF J’iTDGES PRESTDT^IG�
Honorable Solomon J.

Casseb, Jr., 57th Judicial District Judge, Retired, and

Honorable Eugene C. Williams, 131st Judic;al District

Judge, Retired, (the "Assigned Judges Presiding"), are

assigned to sit in designated Judicial District

Courtroom of Bexar County, Texas, (the "Courtroom",1for

the purposes of conducting hearings for dismissals\for

want of prosecution, ordering service or substitute

service of process, entering pretrial orders, and

conducting trials on the merits to conclusion, of all

pre-1983 civil cases pending in all Judicial District

Courts of Bexar County, Texas, with a goal towards

disposition of same prior to May 31, 1986. The

Assigned Judges Presiding shall for all purposes of

this Order sit simultaneously and preside in all of

these Judicial District Courts of aexar County, Texas.

-2-
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y 2. SCHEDULE TO CALL CASES: Beginning with the oldest

cases first, and proceeding from those to the most

recent cases, during the forthcoming ten month period

ending July 31, 1986, all pending cases in all Judicial

District Courts of Bexar County, Texas, filed prior to

January 1, 1983, will be set in the Courtroom by any

one or more of the Assigned Judges Presiding for

hearing on the issue of dismissal for want of

prosecution ( "Dismissal Hearing") to be called fifteen

(15) cases or more per hour every hour on the hour at

9:00 a.m., 10:00 a.m., 11:00 a.m., 2:00 p.m., 3:00

p.m., and 4:00 p.m., on every business day exclusive of

legal holidays, and shall thereupon be dismissed for

want of prosecution unless it is determined in the

discretion of one of the Assigned Judges Presiding that

there is good cause for cases, as individually

ccnsidered, to be maintained on the docket of the Court

pursuant to prompt pretrial and trial. All proceedings

for dismissals for want of prosecution shall be

conducted in accordance with Tex. R. Civ. P. 165a.

3. ABSENCE OF SERVICE OF CITATION: In event that one of

the Assigned Judges Presiding should determine on

showing by a party that a case should be maintained on

the docket because it is reasonably possible for the

plaintiff to perfect service of process, that Assigned

Judge Presiding shall forthwith order that service of

process be accomplished within a period not to exceed

sixty (60) days and, where appropriate, shall enter an

order permitting substitute service by any available

means; if service is not perfected within the

prescribed period, any Assigned Judge Presiding may,

upon motion and for extreme good cause shown, extend

the period for service, otj.erwise the case shall be

dismissed for want of prosecution; if service is

-3-



3

"•

•

perfected, immediately upon service of process the case,

sha11 become subject to the default judgment procedure

set forth in paragraph 4 if no answer is filed or

the pretrial procedure set forth

to

in paragraph 5

hereinbelow if answer is filed. When any citation is

sought by publication the proceeding shall be governed

by the provisions of Tex. R. Civ. P. 109 and an

affidavit pursuant to that rule shall be filed at or

prior to the Dismissal Hearing, by the party seeking to

retain the case on the docket, his agent, or att^r.^.ey,

setting forth in detail the facts of diligence

exercised in attemoting to ascerta.n the residence or

whereabouts of all necessary defendants or to obtain

seriice of non-resident notice, sufficient to authorize

the Court to approve the issuance by the Clerk of

citation for service by publication, and sufficient

further to negative the reasonableness of any other

for:n of substitute se raice of citation pursuant to Tex.’

R. C’_v. P. 106, 108, 108a. Absent suff;cient showing

at the Dismissal Hearing to reasonably assure that Rule

106 service can be promptly made or to support

substitute service or service by publication or

otherwise, cases in which defendants are not served

shall be dismissed for want of prosecution. Parties

pursuing substitute service are directed to timely

comply with the provisions of 4.B. set forth below.

4.

A. Wherever shown by a party to be prooer pursuant to

Tex. R. Civ. P. 239 and 241 the Assigned Judge

Presiding shall render and sign proper forms of default

judgments presented at the Dismissal Hearing; where

Tex. R. Civ. P. 243 is applicable, proof of damages

shall be made at the Dismissal Hearing whereupon the
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Assigned Judge Presiding shall render and sign proper

forms of judg:nents presented at the Dismissal Hearing;

absent the presentment of a proper form of judgment and

absent such proof where necessary the case shall be

dismissed for want of prosecution at the Dismissal

Hearing.

B.
In addition to the provisions set forth above in

4�A., wherever any defendant has been cited by

publication the plaintiff must secure, by order of an

Assigned Judge Presiding,

attorney ad litem pursuant to the provisions of Tex. R.

Civ. P. 244 prior to the Dismissal Hearing and have the

attorney ad litem present at the Dismissal Hearing to

comply fully with Tex. R. Civ. P. 244, ot.’:erwise the

case shall be dismissed for want of prosecution at the

Dismissal Hearing; in this connection, all costs of

court for reasonable attorneys fees allowed by the

court to the attorney ad litem shall be taxed against

and promptly paid by plaintiff and an attorney ad litem

shall be issued a writ of execution therefor against

any plaintiff who does not promptly make such payment.

S. PRETRIAL ORDER: When service of process has been

completed in a case and answers are filed, and it is

determined in the discretion of any of the Assigned

Judges Presiding that said case should be maintained on

the docket, the Presiding District Judge shall

thereupon enter an order pursuant to Tex. R. Civ. P.

166 scheduling all pretrial matters and further setting

the case for trial upon the merits within four months

whether by trial to the Court or trial by jury. All

proceedings in connection" with the pretrial procedure

shall be conducted pursuant to Tex. R. Civ. P. 166 and

the Court shall, immediately following the Disrnissal

-5-
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Hearing,
if the Court

there ccncludes that the case

should be maintained for 'trial, render and sign an

order as follows:

(a)
All timo periods hereinafter set forth commence on

the date e
i e, the date of the Diamissal

Hearing or the date of service of citation and

answer by defendants as certified by the District

Clerk whichever is later.

(b.)
All dilatory pleas and all motions and exceptions

relating to the case will be filed on or prior to

the expiration of, seven (7) days and immediately

set by the party for hearing on or orior to the

expiration of fourteen (14) days, otherwise the

same shall be deemed waived.

(c) Plaintiff’e
Amended Origlnal Pettion, if an

y,
be f + y’

_led on or prior to the e:cn:at;on of 21

days,
;

Defendant's Amended Origanal Answer, if any,

shall be filed on or prior to the exniration of 28

days.

No amendment of Pleadings Will. thereafter

be permitted.

(d)
If a jury trial is desired, a jury fee if not

already paid will be paid on or prior to the

expiration of 28 days otherwiee, jury trial ehall

be deemed waived, and all requested special isaues

will be submitted by all partiea, on or prior to

the expiration of 28 days otherwise, the right to

request special issues shall be deemed waived; in

event the parties do not desire a jury trial, all

issues that the parties will
try will be

succinctly stated and filed with the Court on or

prior to the expiration of 28 days and any issues



(e)

not submitted will be deemed waived. Any

supplemental pleadings of the parties, together

with a statement by every party identifying the

name, location,
and telephone number of every

person having knowledge of relevant facts,

including experts, and identifying by name,

address,
telephone number, subject matter, and

substance of opinion every witness who will or may

be called at trial in whole or in part to exoress

an opinion on any matter shall also be filed on or

prior to the expiration of 28 days. Pleadings may

not
thereafter be supplemented and persons and

expert witnesses not so identifieci may not testify

at any trial.

If a
jury fee is paid, and special issues are

requested, all requests for instructions and

definitions shall be submitted on or prior to the

expiration of 35 days, othex^,rise such requests

shall be deemed waived.

(f)
All discovery will be completed on or prior to the

expiration of 70 days: In this connection,

pursuant to the provisions of Tex. R. Civ. P.

215(3), the Assigned Judge Presiding shall order

in all cases the harshest permissible ’sanctions

against parties and attorneys in circumstances

where discovery abuses occur which. tend to delay

trials or interfere with timely preparation for

trials;
default judgments against defendants and

dismissals against plaintiffs are to be considered

in all such cases and granted wherever sunported

by the circumstances.

-7-
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August 22, 1986

Galatzan & Harris

P.O. Drawer 1977

El Paso, Texas 79950

Dear Sam:

LHSIII:gc

Enclosure

I
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Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

‘Houston, TX 77010

June 27, 1986

Re: Rules 74 and 131

Texas Rules of Appellate Procedure

Dear Luke and Mike:

The Court reauests that your committees consider amending

Rules 74 and 131 of the Texas Rules of Appellate Procedure as

follows:

Rule 74. Requisites of Briefs

Briefs shall be brief. In civil cases the brief shall

consist of not more than 30 pages exclusive of the Table of

Contents and Index of Authorities. The court may, upon

motion, permit a longer brief. Briefs shall be filed ...

Rule 131. Requisites of Applications

The application for writ of error shall be addressed to

"The Supreme Court of Texas," and shall state the name of the

party or parties applying for the writ. The parties shall be



June 27, 1986

Page 2

designated as "Petitioner" and "Respondent." Application for

writ of error shall be as brief as possible shall consist of

not more than 30 pages exclusive of the Table of Contents and

the Index of Authorities. The court may upon motion permit a

loncer brief. The respondent should file ...

Sincerely yours;

(^^ ^

I



Justice James P. Wallace

Sucreme Court of Texas

P. O. Box 12248 Ca^itol Station

Austin, Texas 78711

Re: Rules of Civil Procedure

h

1233 Yilam Bldg.

San Antonio, Texas 78205

Ac^inistration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center
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January 12, 19841

I 8th he.^,inistrative District

Dear Jucce:

I have some cases in which Marshall Gilmore is attorney of

record. I understand he has moved to "Orec.’on" anQ civen uD

the practice of lati�:. ApDarently, he made no prlor arrancer,ents

for anvone to succeea him or to take over his practice. Davi(f

Z�;halev is attemotinc to facilitate his withcraval in sc:-.e cases

th Larry

us to discuss it and get some local bar participation.

Very -ruly yours,





¤

1

January 9, 193’

_

_..

Plaintiff files suit in Travis County acainst

D-1, D-2, and D-3. D-1 tr -;le s a mot^on to

tra.,.STar to a CCll.^.tv Of :’lcTiCat.Cry 'an uA, ,-i1,-2

3 3



:e5ruary 10, 1984

1000 Mercantile Dallas Bida.

_.-:-xas 75201

in this res.ect I forward to you and your cohorts letter

dated January 9 from Judge James P. Wallace raising prodle:r.s

ce-,cerni ng the new venue rules. _



DALLAS,TEXAS 75201

214l720-3911

September 19, 1985

Mr. Luther H. Soules, III

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Re: Rule 87 - June 1984 Meeting of

Administration of Justice Committee

Dear Luke:

FRANK M RYBURN,JR.

SAM P. E’.UFIORp

OF COUNSEL

After our recent committee meeting on Saturday in Austin, we

discussed the status of the amendment to Rule 87 which was

passed by the Administration of Justice Committee at its June

1984 meeting. What I left with you was my copy of the minutes

from that meeting which set forth the recommended changes of the

committee and which I understood was forwarded on to your

committee for review.

I trust that you can determine the status of the recommended

changes. If they have been lost somewhere in the "shuffle", I

will be happy to write a letter to Mike Gallagher asking that

consideration be again given to changes of Rule 87 to meet the

problems in the Hendrick case.

Many thanks for your consideration, and I look forward to

working with you in the future. Kindest personal regards.

Very truly yours,

BURFORD & RYBURN

JHH:ko

Enclosure



V.



’ had

slt of

-iuent

3.

v

§

i _

"

! ^.

•

• y



.14

5.

6.

1.

d

2

627



o at

1711,

no

2.

0

139

3.



do.

1.

1.

6573.

2.

3. a3

4.

6573,

De

I

r

i r



Re: Rule 87

touches uccn the issue but doesn’t do so very clearly.

I acree with Judge Wallace that this issue should be addressed

JV a Crcvision in the rules because the current state Of the law is

.

his r‘si;Ence, and the clea is sustained, if the c=us= of

actior. is a ioint act_cn c_rowinc out of joint liability of

all O^ the defendants, the sultrlRllst be transferred in its

.



S.71-:.2d 870 (TeY. Civ. App. - Waco 1931, no writ) : Since a

literal aoplication of the test ordinarily would reauire a

division of the case (i.e., there are very few instances where

defendants are only jointly liable rather than jointly and

severally liable), the courts have on occasion mouthed the test

but have actually applied a more practical princicle. See e.g.

Geoohvslcal Data ProcessinQ Center, Inc. V. Cruz, 576 S.W.2C

666 (Tax. Civ. hop. - Beau:ont 1978, no writ) - apciyinc test

that when relief souQht is "so lnterrJoven" that case s:,ould nct

by o ,.,

same transaction or occurrence or series of trar.sactions or

occ-_ _ences . _

Best regards,

William V. Dorsaneo, i77

cc: Hon. James P. Wallace

Mr. Doak R. Bishcc



be retained in the custody of the clerk pe.nding disposition on order

of the court.

This proposal by Mr. Jones was deferred until the next meet;^g of

ti 2 ccr:’^allttee.

d. Prccosed Rule. Docur.ents not to be Filed

,
e. Ru^e 20-

any t=^stir:ony agreed by the parties and such other evid‘nce as -,^."iay

be aoprcpriate be presented at trial by videotape. The e_:^nses

of such videotape recordings shall be taxed as costs. If any

party withdraws agreement to a videotape trial, the videotape costs

that have accrued will be taxed against the party witr:drawing from

the agree.mznt.

Rule 87. Determiniation of %btion to Transfer

2.

,

as crovided in paragraph 3 of this rule, that the cause of action,

IL a



defendant seeks transfer to a county where the cause of action or

a part thereof accrued, it shall be sufficient for the defendant

to plead that if a cause of action exists, then the cause of action

or part thereof accrued in the specific county to which transfer is

sought, and such allegation shall not constitute an admission that

a cause of action in fact exists. A defendant who seeks to trans-

fer a case to a county where the cause of action, or a part thereof,

accrued shall be recuired to support his mction by prima facie

proof as provided in paragraph 3 of this rule.

5. rde-?^bew^°^^ ;. Additional ^".^otions. If a motion to transfer

is overrrnled and the suit retained in the county of suit or if a

motion to transfer is sustained and the suit is transferred to another

county, no additional mtion to transfer may be made by aQartv whose

motion was overruled or sustaLned except on grounds that an imnartial

trial can.not be had urider Rules 257-23-9.

.

(Present Section 5 deleted in entirety.)

g. Rule 680

Judge Thuz.̂ nond stated that the subccnmtittee felt this was a problem

in the family law area and that the Family Law Section should handle this

matter through legislation. Mr. Green suggested that the matter be carried
over to the new Bar year.

h. Rule 272

Hr. Kreager said the subccmmittee felt this Rule needed study. A

M0TI0N was made, seconded and ADOPTED to carry the item over to the new

Bar year.

There being no further business the meeting was adjourned.



2.

existence of a cause of action, w1mlen pleaded urc-Lerly, shall

be taLen as establi_=hec as alleged by the pleadinCs Lti- When

the clair^ant’s venue allecations relating to the olace where the

cause oF action arose or accrued are specifically denied, the

3

a

,

5.

�



transfer, or if an action has been trar.sferred to a pro-per county

in re=_-ponse to a motion to transfer, then a motion to transfer by

,

party has timely filed a motion to transfer.



3

ea:_=tence of a cause of action, when pleaded properly, shall

be taken as esta:,lishec as allecec by the pleacings_ btt When

the clainnant’s venue allegations relatinc to the place where the

cause of action arose or accrued are specifically denied, the

pleacer is recuired to su_port his pleadinc tpat-t°e-ee^aa-a=

� • by

_ o

the cause of action or a part thereo‘ accrued, it shall be

sufficient for the defendant to pleaG that if a cause o fi aCtlon

exists, then the cause of action or part thereof accrued in the

specific county to which trans fer is sOllC:,t, and such alleCatlon

exists. A de,enc_nt who seefs to t_ansfer a case to a countv

s... G_

. . . . , ’

.

v



on

a _ _

_
• ._ . a

,claim was D_'eylOusly not available to the movant or tc the other

acainst a motion to transfer, or if an action has been transferred

to a Drocer countv in resconse to a motion to transfer, then a

:^etion to trans=er by a Dartv adced subsecuent to the rulinc on

another Dartv's motlon.to tr an•Sfer. may be .filea as a Lrerec^ulsTte

,

not ::^ade by the other movant or movants.

Parties who are added subsecuently to an action and are ^

:reclucec by this rule from having a motion to transfer consicerec

may ra;5e t:^e oro:Drletv of ver:u= on a:.^.eal, D!"Ov16ed that the ^

-I I



"

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules & Cliffe

1235 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

70th Fl . , Allied Bank Plaza

Houston, TX 77002

Re: Rule 101

Dear Luke and Mike:

rule.

I an enclosing a letter in regard to the above

May I suggest that this matter be placed on

our next Agenda.

Sincerely,

JPW:fw

Enclosure

i

5 P. Wallace

s t i c e
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RALPH LOGAN (1913-1983)

September 12, 1985

Honorable John Hill, Chief Justice

Texas Supreme Court

Supreme Court Building

Austin, Texas 78711

TELE!HOI:E ( 975) C55.7221

Re: Proposal of Amendment to the Texas Rules of Court

Dear Chief Justice Hill:

I would like to propose a change in the requisites for ci-

tation as set out in Rule 101 of the Texas Rules of Civil

Procedure. Presently our citation has required the defen-

dant "to appear by filing a written answer to plaintiff’s

petition at or before ten o’clock A.M. of the Monday next

after the expiration of 20 days after the date of service

thereof."

My objection to this anachronism is two-fold. First, the

computation of the answer day can sometimes be confusing,

particularly if the twentieth day falls on Monday or the

Monday is a holiday. Secondly, often intelligent clients

assume that they must appear in court at ten o’clock on

the answer day and are confused by this terminology. Why

not provide that an answer must be filed within a definite

time, such as 20 days as required in federal court?

In this age of fair notice and consumer protection I would

also suggest that citation might contain some simple state-

ment to the recipient, such as: You have been sued. You

have a right to retain an attorney. If you do not file a

written answer with the appropriate court within the appro-

priate time, a default judgment may be taken against you.

Your consideration to the above will be greatly appreciated.

With warmest regards, I’remain

Very truly yours,

00000059
GG:lt



TO:

The Administrative Justice Committee

AND

The Supreme Court Advisory CoT^mittAe

Petition for A.r:.endin, Rules 103 and 106

of the Texas Rules of Civil Procedure Pursuant

to the Supreme Court’s Rule-Alaking Authority

Under §22.004 of the Texas Government Code

PY: rDi’lAR.D S. HUI3IiARD

TI’A#10131700

1G00 Four Allen Center

Houston, Texas 77002

(713) 951-0730

Attorneys for The Texas

Association of Civil

-I'rocess Servers

00000060



PETITICN FOR At1ENDING RULES 103

AND 10E OF THE TEXAS RULES OF CIVIL PFOCEDURE

c
I.

JUDICIAL AND SOCIAL

POLICY: THE NEED FOR CHANGE

"’’here comes a time in the evolution and development of the

laws of every jurisdiction when changes should be made in even the

most enduring and traditional laws or policies. There are rules

and customs logically and rationally founded that eventually

become outdated or outweighed by practical considerations. Our

State’s judicial system has arrived at such a time for change in

P.ul.es 103 and 106 of the Texas Rules of Civil Procedure

raaulzte service of process in civil cases.

000a00^Y 1

NOW COMES THE TEXAS ASSOCIATION OF CIVIL PROCESS SERVERS,

whose members are engaged in the businesrs of private process

service within the State of Texas, and petition this Court to

ar^end Rules. 103 and 106 of the Texas Rules of Civil Procedure, so

as to allow for the alternative of private service of process in

civil cases without first rnquiring such service to be attempted

through S7:eriffs, Constables or court clerks. In suanort of such

petition, THE TEXAS ASSCCIATION OF CIVIL PROCESS SEP.VERS, provide

the following arauments:

which



Limited budgets and increased needs for law enforcement are

inherent in urban, and rapidly growing counties. The population

of Texas continues to grow at a rapid pace, and the state now con-

rr.ore than sixteen million inhabitants. [U.S. Dept. oftains

It is the mandatory duty of Sheriffs and Constab].es of Texas

to serve all writs and processes directed or delivered to them by

legal authority. TEX. REV. CIV. STAT. AD’P7. art. 6883 and 6885

(Vernon 1960). Sheriffs and Constables are required to attempt

service of process before others may be allowed to attempt such

service. TEX. REV. CIV. PROC. Pule 103, Rule 106. The limited

county budgets and increased public safety responsibilites cause

understaffed Sheriffs’ and Constables’ Departments. It has been

proven that Sheriffs’ and Constables’ Departments can become so

understaffed that they cannot meet all the needs of the public for

which they have responsibility. As a result, service of process

is not effected. See Garcia v. Gutierrez, 697 S.54.2d 758 (Tex.

app. - Corpus Christi 1985, no writ); Iawyers Civil Process v.

State E;x. Rel. Vines, 690 S.W.2d 939 (Tex. App. - Dallas 19S5, no

writ). The courts in those cases givP strong indications that



private process servers should be allowed to serve all process;

however, the courts hands were tied since the rule-making author-

ity on that matter rests with the Texas Supreme Court. Garcia v.

Gutierrez, 697 S.W.2d at 759.

Texas has placed a heavy burden on its taxpayers to try and

provide sufficient staff and equipment to accommodate the mountinv

documents which must be served. Yet the majority of taxpayers

never need or use the judicial system, while there are others who

need and desire access to the Courts to prosecute claims and

requests. Some of that heavy burden can be and should be shifted

from the large taxpayer pool to the relatively small number of

persons and entities which seek access to the system. Free enter-

prise service of process shifts some of- that burden. Although it

can be said that many or most Sheriffs’ and. Constables’ Depart-

ments operate with zeal and determination, they will not be able

to equal the efficiencies inherent in a free enterprise endeavor

due to the burdensome budgeting processes and taxpayer limits.

See Garcia v. Gutierrez, 697 S.W.2d at 759.

The Federal Rules of Civil Procedure have for sometime

allowed private persons to serve process. (Fed. R. Civ. Proc. Rule

4) There are no substantive complaints regarding the Federal

system which allows such process. Due process is met, access to

the Courts is more efficient, and judicial economy has been

served. in the Garcia and Lawyers Civil Process cases the Courts

stated that the arguments of judicial economy and efficiency are



I
I

persuasive, and virtually declared that it would be in the best

intcrest of. our judicial system to allow private process service

similar to that allowed under the Federal rules.

t’oreover, an adoption of the practical efficiencies of the

private process service alternative need not jeopardize-the fair-

ness and legitimacy sought to be maintained through the present

system. First, the’ alternative of public process service through

Sheriffs, Constables and court clerks (by certified mail)- should

remain available for those liticants who could not afford the ser-

vices of private process servers, but who need acce§s to the

system. See BoOdie v. Conneticut, 401 U.S. 371, 97 S.Ct. 780

(1971). Second, in recent hearings before the Texas legislature,

renresentatives of� the Texas Private Investigators Aoard

acknowledged that the ioard could use its present facilities to

provide for licensing and regulation of the private process

service industry. (Hearing held on HLr613 before the House

Committee on Lac�, Enforcement, t’ay 1, 1985). By maintaininv public

alternatives and state supervision, the state will benefit from

the efficient private alternative without abandoning its

responsibility to protect the public welfare.

We petition the Court for relief, because the common law is

not an avenue available for change in the rules of civil process

in this particular instance. The rules are statutory in nature.

It is felt by many that on some issues change in the co:^mon law is

the most ef£ective or appropriate means in reeting the changing



c
needs of the judicial system and desires of the people. That

C

method of change is left to our judicial branch. IIecause it is

statutory, the Texas Rules of Civil Procedure would seem to need

legislative enactment for the chZnc;e. In Texas, however, this is

not true. The Texas legislature has seen fit to allow the well

respected Texas Suprerne Court to establish the Pu2es’ of Civil

Procedure and make chanqes where needed. TEX. GOV. CODE §22,004.

Thus, the Rules of Civil Procedure are developed and overseen

jointly by the levislative and judicial branches.

The leaislature in several recent sessions reviewed the need

for a chanae in the rules of process serving. In 1983, the 6ath

Session of the Texas Lenislature passed chances allowing private

process servers to -serve civil process issued by the Courts of

this state in the manner, provided by law for service by Sheriffs

and Constables with few exceptions. That passage exhibited the

desire of the people of Texas through their elected representa-

tives to change the rules regarding service of process in this

state. The chanqe cetitioned for herein would have been effective

that year, but for a Governor’s veto. Now two of the three

branches of the Texas government have had a hand in the movement

of the state to change the rule. The legislature has approved it.

A Governor has not. Years acTo the legislature understood and

continues to understand that the highest Court in the Texas jucii-

cial nyatem should havc the bc–st knowledge and understanding of

the Texas Pules of Civil Procedure, and it is the Texas fiuprene

I
I
I
I

I

41
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Court that should r,.ake the chanae whose time has come.

II.

Legal Arguments and Authorities In

Sunrort of Amendinc Rules

The inadeouacies arising from the strict construction of

Rules 103 and 106 have become acute, and are affecting litigants’

ability to obtain effective access to this state’s judicial system

for redress of grievances. Without a change in the method of

service of process the state may soon be faced with a system of

service of process which viol.ates its own constitution, as well as

the auarantee of due process under the Fourteenth Amendment to the

United States Constitution.

Under Article 1, Section 13 of the Texas Constitution "[a]11

courts shall be open, and every person for an injury done him, in

his lands, goods, person or reputation, shall have remedy by due

course of law." In interpreting the requirements of Section 13,

the Texas Suoreme Court has stated that "a statute or ordinance

that unreasonably abridges a justifiable right to obtain redress

for injuriAs caused by the wrongful acts of another amounts to a

denial of due process under Article 1, Section 13 and is there=

fore, void." Sax v. Votteler, 648 S.W.2d 661, 665 (Tex. 1983).

In applying this standard the Court stated that the litig3nts’

right to redress would he balanced against the levislative basis

for the regulation, considering both the general purpose of, the

6
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rule and the extent to which the litigants’ right to redress is

I
I
I
I
I
I

I

r
I
I

I
I

I
I
I

grounded in the common aw or gr3n e y s a u e, s a proPerty

1%

affected. Sax v. ^^otteler, 648 S.11.2d at 665-666. t�’oreover,

since 1£385, the U.S. Supreme Court has recognized that the Due

Process provisions of the Fifth and Fourteenth 1^mendments to the

United States Constitution guarantee a riaht of access for

litiaants to the judicial process. Doe v. Schneider, 443 F.Supp.

700 (D. Kansas, 1978). The right of access is triggered when "the

judicial proceeding becomes the only effective means of resolving

the dispute at hand..." Soddie v. Conneticut, 401 U.S. 371, 377,

91 S. Ct. 7^30, 785 (1971). The right of access require9 that

persons who are forced to settle their claims throuqh the judicial

system shall be given a meaningful opportunity to be heard.

Poddie v. Conneticut, 91 S. Ct. at 725; See Dorsev v. City of New

York, 321 N.Y.S.2d 129, 130 (1971).

The "right to access" is a right to effective access to judi-

cial recourse, as opposed to a right to a certain remedy. When

the availabilty or functioning of the judicial process is impaired

by acts of the State, so as to interfere with, or ir;pede a liti-

gants’ access to the judicial system for redress of his rights,

the State has deprived the Plaintiff of liberty or property

without due process of law. Doe v. Schneider, 443 F.Supp. at 787;

Boddie v. Conneticut, 91 S. Ct. at 791 (Prennan concurring); See

Pope and t-?cConnico, Practicing Law with a 1981 Texa4 Rules, 32

L^aylor L. Rev. 457, 484 (1980). A cause of action whether

1 t d b t

I



or

’Sc

right protected by the vuarantee of Due Process. Sax v.

Vottr_ler, 640 S.W.2d at 665. Courts, when applying the Due

Process guarantee to the right of access, have found that a

refusal to allow an individual to be served with judicial process

violates due process of law. Application of nrux, 216 F.Supp. 0156

(D. f?aw. 1963); Doe v. Schneider 443 F.Supp. at 787.

In April, 1985, the Court of Appeals for the Fifth Supreme

Judicial District of Texas ruled that the mandatory lanquaae of

Pules 103 and 10G was binding, and that private civil process

sPrvers could not serve citations without service havina been

attempted by Sheriffs or Constables first. Lawyers Civil Process

v. State Ex. Rel Vines, 690 S.b;.2d 939 (Tex. App.- Dallas 1985, no

writ.) Testimony received by the trial court in the Lawyers Civil

Process case, showed that there were as many as. 25,000 unserved

papers over the past three years in Dallas County alone.1 Poth

the appellate court in the Lawyers Civil Process case and the

Corpus Christi Court of Appeals in Garcia v. Gutierrez, 697 S.W.2d

75£3 (Tex. App. - Corpus Christi 1905, no writ) found the practical

argur-.ents of coun9els representing the appellants, which cited the

limited county budgets, understaffed Sheriffs’ Departments and

inefficiencies inherent in the governmental system in support of

the more efficient private civil process alternative, to he

1 Appellant’s brief in the Lawyer^’s Civil Process case

cited the following facts in support of its arcumentq

against the mandatory application of P.ules 103 and 106:



persuasive. Though noting the strenqth of the argument, the court

was forced to find that "unfortunately, however, no amount of

practical consideration or desire for judicial economy and

efficiency can transfer to this court the decision on matters

which have already been decided by statutory enactments of the

lecislature and the rule-making authority of the Supreme Court."

footnote cont.-

"In a trial before the court, Plaintiff Neene, Constable

of Precinct 1, Dallas County, Texas, testified that he had a

backlog of civil papers for the last three or four years.

(S.F. 129). Defendant’s Exhibit No. 5 is Keene’.s activity

report. The report for January, 1983 showed that there were

0,280 unserved papers. (S.F. 131). A paper which is paid for

but not servec?, is returned as served in Keene’s report.

(S.F. 130). Keene’s rccord showed that he served 4,729

papers in January 19t?3, but that figure included the papers

that Y:eene returned to the Clerk’s office that were not

served. (S.F. 131, 132). Keene did not have a statistical

record with him that would show how many unserved par.ers he

had in his office at the time he testified. (S.F. 132).

"Plaintiff Jack Richardson, Constable of Precinct 2,

Dallas County, Texas, testified that the total number of

papers including criminal warrants that he had on hand

September 30, 1983 was 0,397. Richardson also reported as

served papers for which he had been paid but which he had

been unable to serve. His report that 3,472 napers were

served in the month of September, 19£33 included such paid-for

papers which were not actually served. (S.F. 137, 137).

"Judge Dan Gibbs, Judqe of the 303rd’ District Court tes-

tified that he frequently signed orders appointing private

process servers to serve citations out of his court. F?e had

been doincr this for two or three years. fie£ore he signs the

order he receives a sworn Trotion and a motion to apnoint the

process server. These sworn motions set out as reasons for

the order: the backlocr of unserved civil process and the

delays in servinq the process. (S.F. 141-142)



Where the Courts lack the discretion to provide for cruick and

eLficient acce33 to the judicial system, (regardless of the aitua-

t-;.on or the needs of litigants, the rules will inevitably lead to

impractical adn inequitable results, and will "endanqer our entire

system of justicP." Pope and 21cConnico, Practicing Law With the

19FU Texas R.ules, 32 Baylor Law P.eview 457, 404 (1980).

The Court in the Garcia case correctly isolated the only

effective mean3 for chanaina the current inequitable circumstances

footnote cont.-

"Judae Gibbs testified that when a temporary restraining

order is involved in a petition filed in a family court, the

temporary restraining order Insts only ten days. In orcler

for the temporary restraining order to become a temporary

iniunction it must be heard within ten days and notice must

be given to the responding parti.e9 in sufficient time to give

adecuate notices to get prepared. Unless the papers are

served within time to give proper notice, the temr_orary

restraining order is either dissolved or has to be continued.

This will produce a backlog in cases involving temporary

restraininq orders.

"The same situation exists with regard to contempt

motions.

"On Motions to t’cdify that have to be set at least

thirty days with sufficient time to answer and respond, if

service is not achieved within that lenath of ti^^e, those

motions have to be reset and therefore, build up the backlog

of cases down the line. (S.F. 143, 144).

"Judae Gibbs’a experience is that in most cases the

docket of his court is assisted by private process servers

because it is faster and the service is better. In response

to the cuestion, ."Would the lack of private servers cause

de-_lays of your docket?" he responded, "We are getting more

definite answers, and those I-)eople are notified at ’a proper

time by using them.

10



caused by the present rules. The problem will not be solved by

tryino to coerce the Commissioner’s Court to budget more funds for

service of process. Instead, noting the practical circumstances

that face Sheriffs and Constables in this state, the proper remedy

is for this Court, through its rule-making authority, to chance

the rules to allow for the alternative of private service of pro-

cess. As cited above, the political and practical considerations

facing the legislature, Governor and Commissioner’s Courts in

footnote cont.-

"JudRe Linda Thomas, Judae of the 25Gth District Court,

testif.ied that when she sicned orders appointing private

process servers for citations, notices, and temporary

restraining or0ere she examines the motion requesting

appoint:nent, the affidavit supporting the reguest for the

appointment for its sufficiency as a basis for 9igninq the

order before she signs the order. (S.F. 161, 162).

"tIer experienc^ found a necessity f.or appointing private

process servers because in the 2G5th District Court, which is

a family court, the Court is frequently trying to prevent

somethina from occurrino, such as children being taken out-

side the jurisdiction, or trying to keep money in bank

accounts, and private process servers give an additional

option for aetting service and getting people under orders

until there is a Court hearing. (S.F. 162, 163.).

"In many of her cases she is dealing with the threat of

money, and children and there is a need for immediate

service. With the use of private process servers the courts

have not had to reset their dockets nearly as much as they

did in the past. (S.F. 1G2)

"Sergeant Stanley Eolin testified as a representative of

Sheriff Don nyrd in response to a subpoena issued on ron

Byrca. Polin produced a memorandur.– dated Cctober 5, 1983,

introduced as Defend.ant’s rxhibit 430, surr.marizina the

numbers of papers received, executed, and returned executed

for the years 1979 through 1983. (S.F. 140, 149).

11



ap^ropriati^g funds makes it impractical for Sheriffs or

Censtables to meet the growing demand for access to the courts of

this state. i:^erefore, it is for the Court throuch its rule-mak-

ing authority to devise rules which will nuarantee to all liti-

gants an eaual right of access to the judicial process while

"Defendant’s Exhibit r30 shows that for the years

tabulated, the sheriff’s office received 74,217 papers,

executing 55,898 paners, and returned unexecuted 18,305

papers. The total papers on hand as of 10/1/83 was 1,005.

"Rolin testified that the nubr.–er of papers coming into

the 6herif " sDepartment drooped off after 1981. (S.F. 150).

Basically, the sheriff’s office does not serve civil process,

writs of garnishment, habeas corpus, injunctions, criminal

subpoenas, duces tecum, summons, citations, notices,

c"itations by public indication or posting, or probate papers.

(S.F. 156).

"I�,lien citations are sent to the sheriff’s office they

are routed to Constable Forrest Feene’s office. (S.F. 156,

157). If there is a criminal case witness outside of

Precinct 1, the subpoena is sent to the proper constable even

if the request to the sheriff is to get the witness for the

criminal trial the next day. (S.F. 157, 158).

"Bolin testified that the Sheriff’s office does not

serve civil papers because there is an order not to serve

civil process except for certain types which have addresses

in Precinct Number 1. The reason for this is there is not

enough staff in the Sheriff’s Department to do it because the

sheriff’s budget does not allow him to hire sufficient

staff. (S.F.170)

12



protecting the state’s interest in avoiding frivolous claims and

lawsuits. As the U.S. Supreme Court noted in Boddie v.

Conneticuts

"American society... bottoms its systematic defini-

tion of individual rights and duties, as well as

its machinery for dispute settlement, not on custom

or the will of strategically placed individuals,

but on the common-law model. .It is to courts or

other quasi-judicial official bodies, that we ulti-

matcly look for the implementation of a regularized

orderly process of dispute settlement... Without

this guarantee that one may not be deprived of his

riQhts, neither liberty nor property, without due

process of law, the State’s monolopy over tech-

niques for binding conflict resolution could hardly

be said to be acceptable under our scheme of

thinos." 401 U.S. at 375-376.

41

Today there exists a barrier to the effective access of liti-

cants to the judicial system, due to the failure, of Sheriffs and

Constables to serve process. Ultimately, it is for the courts to

uphold the rights guaranteed to citizens through their constitu-

tions. This responsibility can be carried out through the court’s

case or controversy jurisdiction, or when applicable, through its

rule-making authority. The problems inherent with the strict con-

struction of Rules 103 and 106 threaten the legitimacy of the

judicial system. Therefore, we ask that, this court review the

present rules of civil procedure applicable to service of prbcess

and am.end them in order to guarantee effectively an equal right of

access to all litigants to the judicial process.
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JUDICIAL AND SOCIAL

POLICY: THE NEED FOR CHANGE

There comes a time in the evolution and development of the

laws of every jurisdiction for changes to be made in even the most

enduring and traditional laws or policies. There are rules and

customs logically and rationally founded that eventually become

outdated or outweighed by practical considerations. Our judicial

system and our society in Texas have arrived at that time for

change in the Texas Rules regarding service of citation in civil

cases.

I
I

Limited budgets and increases in the need for law enforcement

activity are inherent in urban counties and rapidly growing coun-

ties. The population of Texas continues to grow at a rapid pace

and the state now contains more than fifteen million inhabitants.

(cite state records). This constant growth has contributed to

limited county budgets and increased responsibilities of public

peace officers over matters of public safety; but, more signifi-

cantly the urbanization of Texas will be a lasting cause of

limited budgets and increased public safety responsibilites.

It is the manditory duty of Sheriffs and Constables of Texas

to serve all writs and processes directed or delivered to them by

legal authority. Tex. Rev. Civ. Stat. Ann. Art. 6883 and 6885

(Vernon 1960). In certain instances Sheriffs and COnstables are

I



recuired to attempt service of process before anyone else is

allowed to attempt the service. Tex. R. Civ. Rule 103, Rule 106.

The limited county budgets and increased public safety responsi-

bilites cause understaffed Sheriffs and Constables Departments.

It has been proven in the past that Sheriffs and Constables

Departments can become s6 understaffed that they cannot meet the

needs of the public. As a result, service of process cannot

effectively be. had. See Garcia v. Gutierrez, 697 S.W.2d 758 (Tex.

app. - Corpus Christi 1985); Lawvers Civil Process. v. State Ex.

in those cases give strong indications that private process

servers should be allowed to serve all process; however, the

courts hands were tied since the rule making authority on that

matter rests with the Texas Supreme Court. Garcia v. Gutierrez,

697 S.W.2d at 759.

Texas has placed a heavy burden on its taxpayers to try and

provide sufficient staff and equipment to accommodate the mounting

documents which must be served. Yet the majority of taxpayers

never need or use the judicial system, while there are others who

need and desire access to the Courts to prosecute claims and

requests. Some of that heavy burden can be and should be shifted

from the large taxpayer pool to the relatively small number of

persons and entities which seek access to the system. Free enter-

2
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can be said that many or most Sheriffs and Constables Departments

operate with zeal and determination, they will not be able to

equal the efficiencies inherent in a free enterprise endeavor due

due to the burdensome budgeting processes and taxpayer limits.

See Garcia v. Guetierrez, 697 S.’V’7.2d at 759.

The Federal Rules of Civil Procedure have for sometime

allowed persons specially appointed for .the purpose of service of

process to serve process and a large number of the states also

allow it. (**Footnote of Citations) There are no substantive

complaints regarding the Federal or state systems which allow such

process. Due process is met, access to the Courts is more effi-

cient and judicial economy has been served. In Garcia and Lawvers

Civil Process, Inc., the courts have stated that the arguments of

judicial economy and efficiency are persuasive and have virtually

declared that it would be in the best interest of our judicial

system to allow private process serving similar to that allowed

under the Federal rules.

The common law is not an avenue available for chanqe in the

rules of civil process in this particular instance. The rules are

statutory in nature. It is felt by many that on some issues

change in the common law is the most effective or appropriate

means in meeting the changing needs of the judicial system and



cial branch. Because it is statutory, the Texas Rules of Civil

Procedure would seem to need legislative enactment for the change.

In Texas, however this is not true. The Texas legislature has

seen fit to allow the well respected Texas Supreme Court

establish the Rules of Civil Procedure and make changes where

needed. (Cite legislative statute, if available). Thus, the

Rules of Civil Procedure are developed and overseen jointly by the

legislative and judicial branches.

The legislature in several recent sessions reviewed the need

for a change in the rules of process serving. In 1983, the 68th

Session of the Texas Legislature passed changes allowing private

process servers to serve civil process issued by the Courts of

this State in the manner provided by law for service by Sheriffs

and Constables with few exceptions. That passage exhibited the

desire of the people of Texas through their elected representa-

tives to change the rules regarding service of process in this

state. The change petitioned for herein would have been effective

that year but for a Governor’s ve’to. Now all three branches of

the Texas government have had a hand in the movement of the state

to change the rule. One legislature has approved it. One

Governor has not. Years ago the Legislature undefstood and

continues to understand that the highest Court in the Texas judi-

cial system should have the best knowledge and understanding of
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the Texas Rules of Civil Procedure and it is the Texas Supreme

Court that should make the chanqe whose time has come.

The inadequacies arising from the strict construction of

Rules 103 and 106 have become acute and are affecting litigants’

abil,ity to obtain effective access to this State’s judicial systery

for redress of grievances. Without a chang in the method of ser-

vice of process the State may soon be faced with a system of ser-

vice of process which violates its own constitution, as well as

the guarantee of due process under the Fourteenth Amendment to the

United States Constitution.

Under Articl.e 1, Section 13 of the Texas Constitution "[a]

all courts shall be open, and every person for an injury done him,

in his lands, goods, person or reputation, shall have remedy by

due course of law." In interpreting the requirements of Section

13, the Texas Supreme Court has stated that "a statute or ordi-

nance that unreasonably abridges a justiciable right to obtain

redress for injuries caused by the wrongful acts of another

amounts to a denial of due process under Article 1, Section 13 and

is therefore void." Saxs v. Votteler, 648 S.W.2d 661, 665 (Tex.

1983). In applying this standard the Court’stated that the liti-

gants’ right to redress would be balanced against the legislative

basis for the regulation, considering both the general purpose of

5



the rule and the extent to which the litiqants’ right to redress

is effected. Saxs v. Votteler, 648 S.W.2d at. 665-666. Moreover,

since 1885 the U.S. Supreme- Court has recognized that the due

process provisions of the Fifth and Fourteenth Amendments to the

United States Constitution guarantee a right of access to liti-

gants to the judicial process. Doe v. Schneider, 443 F.Supp. 780

(D. Kansas, 1978). The right of access is triggered when "the

judicial proceeding becomes the only effective means of resolving

the dispute at hand..." Boddie v. Conneticut, 401 U.S. 371, 377,

91 S. Ct. 780, 785 (1971). The right of access requires that

persons who are forced to settle their claims through the judicial

process shall be given a meaningful opportunity to be heard.

Boddie v. Conneticut, 91 S. Ct. at. 785, See Dorsey v. City of New

York, 321 N.Y.S.2d 129, 130 (1971).

The "right to access" is a right to effective access to judi-

cial recourse as opposed to a right to a certain remedy. When the

availabilty or functioning of the judicial process is impaired by

acts of the State, so as to interfere with, or impede a litigants’

access to the judicial system for redress of his rights, the State

has deprived the Plaintiff of liberty or property without due pro-

cess of law. Doe v. Schneider, 443 F.Sup. at. 787; Boddie v.

Conneticut, 91 S. Ct. at. 791 (Brennan concurring); See Pope and

McConnico, Practicing Law with a 1981 Texas Rules, 32 Baylor L.

Rev. 457, 484 (1980). A cause of action whether grounded in the

I
I
I
I
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common law or granted by statute, is a property right protected by
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the guarantee of due prccess. Saxs v. Votteler, 648 S.’7.2d at.

665. Courts, when applying the due process guarantee to the right

of access, have found that a refusal to allow an individual to be

served with judicial process violates due process of law.

Aoolication of Brux, 216 F.Sup. 956 (D. Haw. 1963); Doe v.

Scl:ne i der 443 F. Supp . at 787.

In. April, 1985, the Court of Appeals for the Fifth Supreme

Judicial District of Texas ruled that the manditory language of

Rule 103 and 106 was binding, and that private civil process ser-

vers could not serve citations without service having been

attempted by Sheriffs or Constables first. Lawvers Civil Process,

Inc. v. State Ex. Rel Hines, 690 S.W.2d 939 (Tex. App.- Dallas

1985). Testimony received by the trial court in the Lawyers Civil

Process case, showed that there were. as many as 25,000 unserved

papers over the past three years in Dallas County alone. * Both

the appellate court in the Lawyers Civil Process case and the

Corpus Christi Court of Appeals in Garcia v. Gutierrez, 697 S.W.2d

758 (Tex. App. - Corpus Christi 1985), found the pratical argu-

ments of counsels representing the appellants, which cited the

limited county budgets, understaffed Sheriffs Departments and

inefficiencies inherent in the governmental system in support of

the more efficient private civil process alternative, to be per-

suasive. Though noting the strength of the argument, the Court



was forced to find that

pratical consideration

efficiency can transfer

which have already been

legislature and the rule

Where the Courts lack the

"unfortunately, however, no amount of

or desire for judicial economy and

to this court the decision on matters

decided by statutory enactments of the

making authority of the. Supreme Court."

discretion to promise, regardless of the

situation or the need of the Plaintiff for quick and efficient

access to the rules, will lead envitably to impractical and

inequitable results and will "endanger our entire system of’

justice." Pope and McConnico, Practicina Law With the 1981 Texas

Rules, 32 Baylor Law Review 457 1980.

The Court in the Garcia case correctly isolated the only

effective means for changing the current inequitable circumstances

caused by the present rules. The problem will not be solved by

trying to coerce the Commissioner’s Court to budget more funds

for service of process, rather, -noting the pratical circumstances

that face Sheriffs and Constables in this state, the proper remedy

is for this Court, through its rule making authority, to change

the rules to allow for the alternatie of private service of pro-

cess. As cited above, the political and practical considerations

facing the legislature, Governor and Commissioner’s Courts in

appropriating funds makes it impractical for Sheriffs or

Constables to meet the growing demand for access to the courts

8
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of this state. Therefore, it is for the Court through its rule-

making authority to devise rules which will guarantee to all

litigants an equal right of access to the judicial process while

protecting the State’s interest in avoiding frivolous claims and

lawsuits. As the U.S. Supreme Court noted in Boddie v.

Conneticut:

"American society, of course bottoms its systematic

definition of individual rights and duties, as well

as its machinery for dispute settlement, not on

custom or the will of strategically placed indivi-

duals, but on the common-law model. It is to

courts or other quasi-judicial official bodies,

that we ultimately look for the implementation of a

regularized orderly process of dispute settle-

ment... Without this guarantee that one may not be

deprived of his rights, neither liberty.nor pro-

perty, without due process of law, the State’s

monolopy over techniques for binding conflict

resolution could hardly be said to be acceptable

under our scheme of things."

Today there exists barrier to the effective access of Plain-

tiffs to the judicial system, due to the failure, of Sheriffs and

Constables to serve process. Ultimately, it is for the courts to

uphold the rights guaranteed to citizens through their constitu-

tions. This responsibility can be carried out through the court’s

case or controversy jurisdiction, or when applicable, through its

rule-making authority. The problems inherent with the strict

construction of Rules 103 and 106 threaten the legitimacy of the



judicial system. Therefore, we ask that this court review present

rules of civil procedure applicable to service of process and

amend them in order to guarantee effectively an equal right of

access to all litigants to the judicial process.



June 27, 1986

L�ut:!er H. Soules, III, Chairman

Suoreme Court Advisorv Committee

Scules, Cliffe & Reed

800 milam Building

San Antonio, TX 78205

Re: Rules 74 and 131

Texas Rules of Appellate Procedure

The Court requests that your committees consider amending

Rules 74 and 131 of the Texas Rules of Appellate Procedure as

follows:

Rule 74. Requisites of Briefs

Briefs shall be brief. In civil cases the brief shall

consist of not more than 30 pages exclusive of the Table of

Contents and Index of Authorities. The court may, uoon

motion, permit a longer brief. Briefs shall be filed ...

Rule 131. Requisites of Applications

The aoplication for ^,arit of error shall be addressed to

"T:^e Supreme Court of Texas," and shall state the name of the

party or oarties applying for the writ. The parties shall be



I
June 27, 1986

Pace 2

designated as "Petitioner" and "Respondent." Application for

writ of error shall be as brief as possible shall consist of

not more than 30 pages exclusive of the Table of Contents and

the Index of Authorities. The court may upon motion permit a

lonaer brief. The respondent should file ...

Sincerely yours,

\.:
e

/ . ^:
'
-ti

Jams P. Wallace

J6stice
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June 24, 1986

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Houston, TX 77010

Re: Proposed Rule Change

TEX. R. CIV. P. 165a and 330,

Dear Luke and Mike:

I am enclosing a letter and suggested rule changes

from Mr. Tom Alexander of Houston, regarding the above rules.

May I suggest that this matter be placed on our next
Agenda.

Sincerely,

es P. Wallace

stice

_

Alexander & Fogel

Five Post Oak Park, 24th Fl.

Houston, Texas 77027



Five Post Oak Park

24th Floor

Houston, Texas 77027

713/439-0000

June 18, 1986

Honorable James P. Wallace

Justice, Supreme Court of Texas

Supreme Court Building ’

Box 12248, Capitol Station

Austin, Texas 78711

Dear Justice Wallace:

In an effort to promote speedy trials and eliminate

cumbersome dismissal for want of prosecution, I am enclosing

suggested rule changes for your consideration. I have sent a

copy to.each member of the Court.

With high regard I remain,

Yours truly,

Tom Alexander

TA: ca

Enclosure: 1

TX SpCt/Rule Change:30
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TO: CHIEF JliSTICE JOHN L. HILL, JR. and TaE S?^EDY TR:NL

CO:UlI

NEED: RULE 1655a, (D.:9.O.P.) is not producing speedy trials.

instead it is oroducing unnecessary paper work, court

appearances and judicial determinations without necessar’_ly

pushing the cases toward trial. Additionally, it is a potential

snare for the party who, missing one or more of its reeuirements

is exposed to dismissal without trial, usually after limitations

have run, and exposing the lawyer to potential lia5ili y arising

from dismissal of cases whose true merit may have been less than

initially perceived. The unfortunate client and lawyer are then

without remedy except fre:;i each other. This was not the initial

intent of either.

1) Require each Court to set for trial, on that

Court’s next docket, each case which has .,,.en on file

2 years or in which the last new zarty joined has been

in the case more than 1 year, which ever comes first.

2) Once set, no such case may be continued except

under the strict aDOlication of Rules 251-254. With

the additional recuirements that:

a) Such continuance shall be granted only upon

the Affidavit of the nartv or narties seeking the

continuance;

b) If granted, the case is set, at the time the

continuance is granted, for a date certain within

90 days (or at the next docket of the court If

Rule 330 is applicable).

c) No continuance may be granted without a

trial setting or a date certain set out in the

Order of Continuance which must be anoroved by

the parties arid their lead counsel sigzifying

their awareness of the foregoing requirements and

their willingness to abide these rules and the

new settinc.

10



lead counsel must appear in open court for the

mandatory resetting and certify their

availability and readiness for the date certain

set by the Court, as a condition for the granting

of a second continuance.

f) If not otherwise disposed of, one year after

the first setting under.

1) the case shall be preferentially set, subject

only to other cases with a statutory preference, and shall be

tried or dismissed on’ that setting without continuance except

pursuant to Rule 254 until a date certain 10 days after

adjournment of the Legislative when the case shall be tried as

set out in (d.) above.

g) The mandatory provisions of this Section

shall apply to all cases filed after January 1,

1986; however each Trial Court is urged, in its

discretion to apply these provisions to eli.minate

backlog as soon as possible in the effective

administration of justice realizing that justice

delayed is sometimes justice denied. when

application of these orovisions have reduced the

backlog to the 3 year maximum, each Court is

urged to reduce the maximum period further so as

to produce justice in speedy disposition of

RATIONALE: These changes will eliminate the hazards and

vagaries of the present lack of uniformity among the various

Courts in applying Rule 165a and virtually eliminate the

possibility of the loss of a client’s rights without

participation. This is a clear, self-enforcing procedure which

insures knowledge and acknowledgment of rights and a day certain

in Court. It will also helo insure speedy trials and put an

effective ceiling on delay at a maximum of 3 years without

working hardship upon the rights of litigants.

If it works well, and I am convinced that it will,

consideration can be given;.to shoztening the time periods,

reducing the ceiling of delay and produce even more speed in

disposition of cases, still assuring the parties of their day in

Court.

Resoec‘fu11y submitted toward the

Adm; rstration o' justice,
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