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unpublished.?? The result may be reliance on a substantial research
library or “issues file” that is unavailable to the litigants.*s

D. A Necessary Note on Workload

The following sections analyze various problems associated
with limited publication plans. Reflection upon those issues must
include consideration of the difficulties that led the courts to adopt
the publication pians: the increases in the volume and complexity
of the work of the federal courts.

Apocalyptic commentaries on the workload of the United
States Courts of Appeals are not hard to find.* Their very famili-
arity may rob them of some of their impact. Examination of the
product of the circuit courts over even a short period lends some
perspective, dramatically bringing home the overload.

This study covered the year ending June 30, 1979. In that
time, the eleven circuits terminated 12,419 cases following judicial
action.*® During that period there were 97 circuit judges.*® On aver-
age, each-of those judges decided about 1.2 cases per working
day.’” For each vote a participating judge must have done some

1 See text at note 148 infra for the tendency to permit a dispropcrtionste number of
opinions in such cases to £o unpublished. '

3 Hearings, supra note 4, at 537 (testimony of Judge Sprecher).

' A sample of these nlarming recitations car be found in NLRB v. Amalgamated
Clothing Workers, 420 F.2d 9€6 (5th Cir. 1970); Hruska REpORT, supra note 18. at 55; Hs-
worth, Screening and Summary Procedures in the United States Courts af Appeals, 1973
Wasn. U.1..Q. 257. .

* Tkhat figure is obtained from statistical data supplied by the Administrative Gffice of
the United “tates Courts (Sept. 24, 1980) (on fle with The University of Chicego Lau' Re-
view) [hereinafter cited as Statistical Data), by adding the tntals from Tables 1P (total
published opinions) end SU (total unpublished opinionsi. See note 45 infra for explanation
of the term “with udicial action.” The tntal number here dues not include consolidations,
.e., c.ses that have <enarate docket numhere but are briefed, argued, or decided with other
vaass in one proceedirg. Incduding consohdstions the wtal 13 15,053, (Coaschidations esy-
mated as 17.5°7 of the total number nf cases terminated, it accord with ADMINISTRATIVE
OfFicF o THE UNiTED Nrates CpuATS, 1979 ANNUAL REPORT OF THE DIRECTCR 51 [hereina!.
ter cited as ANneaL Reront))

* The actual number of authorized judgeships in the United States Circuit.Courts wes
132, but 35 judpesh'ps were unfilled. See AnNuaL RrPorT, supra note 35, at 44

" The 1.2 figure was computed as follows: Because circuit judges tvpicaily sit in panels
of three, in order 1o determine the *.ial number of judicial votes cast to decide the 12,419
taszes, that hgure must be multiplied by three; thus there were 37,257 votes cast during the
fiscal year. Of those votes, 77.87c were cast by active circuit judges (the others were cast by
visiting and by senior cir~uit judges, see id. at 50), a total of 28,986, Aseurning 250 working
dzys for cach of the 97 active circuit judges. the !otal number of “judge-days™ in fiscal 1978-
79 was 24,250 Simpie division then showns that the average active circuit judge decided al-
must 1.2 caxes per dav. (1t shouuld be noted that in s 'me proceedings, motiona to reduce or
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reading and research.*® If all he read were the briefs, staff memc
randa, and record in each case, his workdays would be full. In ac
dition, the judge must draft opinions for publication, read th
drafts of other judges’ opinions, participate in conference, and hes
arguments. Each judge must try to keep current on development
in the law, run his staff, help administer his circuit, perhaps serv
on professional committees, and so cn.

The point of this fairly dreary exposition is that the object c
this article is not to criticize the judges. Their dedication and ir
dustry is bevond question. We aim oinly to examine and evaluat
one technique that judges have used to streamline their workloac

The next three parts of the article report the empirical stud:
We begin with a description of the methodology used in the study
We then examine the relation between publication frequency an
the content of the several publication plans. Finally, we discuss th
costs and benefits associated with limited publication: What do th
judges gain from nonpublication? Are there any drawbacks assoc:
ated with those gains? Are there ways to minimize the costs whil
realizing most of the gains?

II. THe Stupy: METHODOLOGY

QOur assessment of the impact of the publication plans on th
decision-making process of the courts of appeals is bazed on
study of the published and unputblished opinions of those court
during the 1978-79 Reporting Yesr.’®* Reviewing the material putk

grant hail, for example, cirenit judges may act singly. This means the average stated abo
1 samewhnt high.)

Averege figures. of course, conceal peaks and vaileys among the circuits. [n the Fourt
Circuit, for in:‘ance, 1235 cazes were decided by judicial action. Mult:plication by thre
vields a total ¢f 3708 vatee. Redncmng that figure by 20 for votes cast by seninr and visi
ing judges vielde 2986, Seven active judzes provided 1752 judge-dave over the assumed 2
working davs, and thus rearly 1.7 decisions per dav for each active eireunt judye.

In the District of Celembia Circuit, by cuntrast, the number ¢f rases decded after jud
cial act~n was £G9, praturing 2097 totwal votes. This figure must be reduced by 2077
acceunt (or the cortributinn of viziting and senior judees. The result of that reductinn, 16
when divicted hy 2200 tntal judge-days (9 judres tiney 250 werking davs: vields neariy
decisions per judge per dayv. Percentages of votes cast by active circuit judges are {rom «d
51. Cases decided ner circuit is computed (rom Stetistical Datn, supra note 15, Tabies |
5U.

1 Suroe cases naturally pres=nt fewer prohlems than others: manv are frivolous. For
conscicatioun judge, however, even thoae present demands on his timme. The judge wi
wishes to superise even winimally the work of the staff attorneys and his own law cler.
must spend some time on even the moeet frivolous appeal.

* The Reporting Year ran from July 1, 1972 through June 30. 1979. For the statisti
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lished during that period was relatively straightforward; we used
all appeal-dispositive documents—"opinions’*°—found in the Fed-
eral Reporter (2d) for that year.** Choosing the unpublished mate-
rial involved somewhat more selectivity because the Administra-
tive Office of the United States Courts (the administrative and
record-keeping agency of the federal judiciary) distinguishes be-
tween appeals terminated “by judicial action™ and those termi-
nated ‘“without judicial action.”** We studied only the former
group, because we did not want to include consent decrees, affir-
mances or reversals by stipulation, or out-of-court settlements.*®
Those types of dispositions present only bookkeeping problems to
the judges, and do not require any real exercise of judicial ability;
their inclusion in the study, therefore, would obscure the nature of
what judges in fact do. Accordingly, the total population for this
study included all terminations that were published,** and all un-
published terminations that were by “judicial action.”** Table 1
records the population of published and unpublished opinions used

.in the study.

kept by the Administrative Office of the United States Courts for that period, see ANNUAL
RePORT, supra note 35, at A-1 to -175.

* “Opinion” ia a generic term. The severa) circuits refer to their wTitten products hy
many different {and at times incons:stent) labels. Included in the term “opinion™ fur our
purpuses are what some circuits would call npinions, memoranda per curiam cpinions, cr-
ders, judpments, and judzment ardesa.

A list of “Appeals Terminations™ was furnished us by the Administrative Office. All
information compiled by the Office and, in turn, all the informetion that we u=ed in the
studv was cnmpiled from records kept by the individual circust ccurt clerks on a form
known as ".J.8. 34 Appeals Dispositon—Termination Form™ (an file with The Untversity of
Chicagu Lau Reuview) [hereirafter citnd as J.S. 34). In order o generate the list of published
appesls tcrminatinns, we aclected ail terminazions whose J.S. 34 furms cnntained checks in

positions J, 2. or 3 in box 13 (“Opinion").
43 See the J.5. 14 furm, boxes 3 and |0 (termiration by judicial action), and box 11

{terminatinn without judicial actioni.

** Nevertheless. we found a fair number of decisions labeled “judicial action® that were,
in fact. voiuntiarv dirmissais and the like.

s A total of 4757 terminatiens wrere published Thirtv-eight terminated appeals were
“published™ but as net involving “judictal action”, we therefure exciude:d them

recorded as
al note 43 supra These inconsistent

from the study for reasons expiainad in text and note
designations probabiy were the result of a reprung error. In any case. their number (s
insignincunt.

“ This procedure differs from the Adnnmﬂt-a.x\e Crhce’s typical record-keeping habita

in one important respect. For many purposes (e 2., recurding reversal rates and separate

opininn rates). the Office uses as ite relevent totai dispositiun population the set of appeals
dispositions Lthat occurred after oral hearing ur submission upon the briefs. See, e.c., ANNUAL
ReroRrT, supra note 35. Table Bl. For most of the same purposes, we choese the larger popu-
lation of appeais terminated by judicial action.” The Zifference between the two popuia-
tions is that many vases docketed in the courts of appeais are trrminated without argument
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TABLE 1

PuBLisHED AND UNPUBLISHED OPINIONS

Circuit Published Unpublished thal
D.C. 194 305 629
First 214 147 361
Second _ 359 563 | 322
Third 219 591 1210
Fourth 346 890 1225
Fifth 1385 978 ’ 2363
Sixth 340 ... . 90% ' 1248
Seventh : 225 . 736 1061
Eighth 448 209 657
Ninth 618 1238 1886
Tenth 28! 535 §9%

Total 4099 7720 12419

Source: Stetisuucal Deta, supra note 55, Tables 1P. SUL.

or suhmiasicn ypen written briefs. Some of these nevertheless are terminations “hy judicis
action.” Fxamples are motivna for summary atfirmance, inotions for stavs, ana motions fo
bail reductions. These rases tvpically involve some written argument to the court: howeves
they are riot repuried as “submiti.d upon written bricfs™ unless the “brief” ¢ the forme
‘.:fie{ ~or.templated in Fep. R Apr. P. 28. Tclephone conversatinr with David Gentry, Re
seerch Analyst, Administrative OFice of the Unired States Courts Lluiv T3 198(). We res
soned that tne larger popuiation of appeals t>rminated “by judicial action™ was more appro
priate for our study than the smaller set of appeals terminsted “after ermument o
submissicn” because the larpe: group more clusely redlects the lotl case-termunating v-or
of the judges

In the course of nur stady, it hecame srparent that the towal numbe: «f apintons indi
cated as urnpublished on the ).S. 34 forms cormpiied by the Administzatne Othoe include
a few wp.intons that actually wire nuhliched. This could be the resuit cither of errure by th
airéuit court clerk in filling cut the J.S. 34 {orms, or of reversais of orifinal decrions not
punlish. Because it was impracticai for us t7 verify indepescently that esch nt the nearl
8000 "unpuhlished” opinizns on the list sup; .ad by the Adminiztrative Ufice was unput
lished, we did not correct for thes2 factors. We have ro resson to believe that excludin
thase ~pinions would significantly decrease the populatinn size, particularly hecause codin
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III. REsuLTs oF THE STUDY: PUBLICATION PLANS AND
PusLIcATION PrRFORMANCE

The fundamentai empirical question concerning the publica-
tion plans*® is whether they have any effect at all on the decision to
publish. Do the judges actually pay attention to the plans? Fortu-
natelv for the analyst, both the contents of the puklication plans
and the extent to which publication is liinited vary widely among
the circuits. Differences occur along several lines—the specificity of
publication criteria, the existence vel non of a presumption against
publicaticn, and the maker of the publication decision.*” This sec-
tion examines the effect of those differences on the circuits’ actual
publicaticn behavior. Table 2, which reports the percentage of
published and unpublished opinions in each circuit, will facilitate
that examination.

TABLE 2
PERCENTAGE 07 OPINIONS PUBLISHED

Circuit Published (%) Unpublished (%)
D.C. - 27.8 72.2
First £9.3 4.7
Second 35.3 611
Third . i 18.1 81.9
Fourth 28.0 72.0
Fifth 58.6 41.4
Sixth ' 27.2 72.8
Seventh 30.6 £9.4
Eighth 65. 31.8
Ninth - 333 66.7
Tenth 3 64.9
Average 387 61.7

Sovrcs: Calcul, ted from the Cata :n Tebie | sup-a

-

errer presumably would be randomly distributed, with spprotimately equal numbers of un-
published opinions roded us published and puhlizhed opinicens eoden fs unpublished.
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3. Who Makes the Decision. Frequency of publication also
might be affected by who makes the publication decision. Some
circuits Pequire a majority decision to publish.*® while others per-
mit a single judge to require publication.®® It is plausible that cir-
cuits that permit a positive publication decision by a single judge
would publish a higher percentage of their opinions than circuits
that require a majority. Table 5 provides only mild support for

‘ TABLE 5
PusLicaTioN RELATED TO DEcIsioN To PusLisH

CircuiTs THAT REQUIRE A MaJoriTy ror a Decision To PuBLIsH

Circuit Published (%) Unpublished (%)

First 59.3 40.7

Third 181 §1.9

Seventh "30.6 69.4

Ninth - 33.3 66.7

Tenth Sl 68.9
Avernge 345 65.5

Circuits THaT PerMIT Ao DeCiSION TO PUBLISH BY A SINGLE .JUDGE

Circuit ‘ Published (%) ‘ Unpublished ()

D.C. 27.8 72.2

Second 38.9 61.1

Fourth 28.0 72.0

Fifthe 58.6 41.4

Sixth 27.2 52.8

Eighth 68.2 31.8
Average 41.4 5R.6

* Although Lmn Cir. R 2] deas not erplicitly addrese the isaue, it has heen cunstroed as
requirit 7 & caanimeus decisron not W pubiich. See NLRB v, Amaleamated Clothing Work-
era, 430 F 2d 965, 972 (5th Cir. 1970,

that tne fargest circuit, the Filth, displaye. Because the Fifth Ciccuit is also the «nlv one of
ths siz largegt circuita without & presumption exainet putlication. its high publication per-
centage seems Lo Auppurt the conclusion in the taxt.

% Sce 1T Cin. R. app. B(b)id): Tump Circurt Puan paras. 1. 2, 7tv Cir. R. 35(d)(1);
9y Cix. R. 21(d); 104 Cir. R, 17(c).

» See Disr1ruct or CoLumbia Circurr Pran: 4TH Cir. R. 18(b) (author or majonity de-

S



that hypothesis. The one-vote circuits publish an average of 41.4%
of their opinions, while majority-vote circuits publish 34.5%. It is
difficult to assume any sort of causal connection from such a small
differential.®’

IV. RESULTS OF THE STuDY: AN EMFIRICAL ASSESSMENT OF COsTS
AND BENEFITS

A. Benefits

The major impetas for the limited putlication movement has
been the dramatically increasing caseload of the circuit courts.
Limited publicaticn can help the judges to deel with the glut, it is
argued, becaiise an unpublished opinion takes much less judicial
time and effort to prepare than e published opinion.*® If nonpubli-
cation does result in significant savings, those savings should be
revealed in two ways: swifter justice and increased .judicial
productivity. o :

1. Swifter Justice. If justice delayed is justice denied, then
swifter justice obviously is an important goal. At the appellate
level, the speed of justice can be mesnsured by the number of days
between the time at which the record was complete and the date of

cides); SixTH Ciacurr Pran para. 2; STi Cir. R. app. para. 3. See also 20 Cin. R. 0.23 (re-
quiring a unanimoua decision not to puhlish).

% There are two other related issues. First, four circuits permit a judge who writes a
separate opinion to publish even il a pane!l majurity votes not to. DisTricT or CoLumala
CircutT Pran. 7te Cir. R. 35(d}(2) (permitting, but ad~ising agains! such publication): 8Tn
.Cir. R. app. para. 3: 9tH Cir. R. 21(L)(6). Thome four circuits pubiish slightiy more fre.
quently than do the other seven 1407 to 37.3%, comput=d {rum the perrentages in Table 2
supra). Becruse of the extreme scarcity of unpublinhed separzie opinions, see text at note
131 infra, it. is not curprising that tliese provisiones have no significant efiect on pubiication
percentages. They may ve useful, howaver, because they help ensure against arbitrarines< on
the part of a majnrity ’

Second, two rircuita wili entertein r-queete hy persons nutside the court for publication
of certain decisions. 711 Cir. IL 25(dW3), vt Cir. R. 21'N). This, wa. 1s a useful concept.
Althruph we have suggeared previonsly thet the practice may fsvor irstitutional lLitizants,
Non-Precedential Preiedent, supra ~ote 4, et 1178.72, that mav nnt be the case. In the
Seventh Circuit, 21 requests for publicatisa froun vutsiders were received by the Seventh
Circust. Tne Court honored most of the requesty, which ceme {rom 8 disparate group. Letter
to autiiors from Thomas Struble, Clerk (Oct. 7, 1980) (on fle with The University of Chi-
cago Law Review). ‘The Ninth Circuit has a vanadi.n anthorizing stalf law clerks w recom-
mend the publication of epproprizte decisions. Hellman, Ceatral Sta;f in Appellate Courts:
The Expenience of the Nirth Circuit, 68 Cruir. L. Bzv. 937, 919-50 (1980). This practice
.!PDCBI'S to lrad to a minimel increese in publication rates. if any. The two circuits allowing
it publish 32.57 of their upiniona, while the other nine publish 39.7%.

** StaNDARDS, svpra note 17, at 5.



http:public:l1.wn

594 The Universicy of Chicago Lau: Reuview |40:013
the final judgment—turn-around time, for short. Table 6 suggests
that nonpublication promotes swifter justice. As the table shows,
turn-around time is considerably shorter if an opinion is not pub-
lished. One out of every five unpublished opinions took no longer
than three months to resolve, for example, but onlv one out of
every thirty-three published cases was decided that quickly. Al-
most half of the unpublished opinions had a turn-around time of
half a vear or less; the comparable figure tor published opinions
was one-fifth.

TABLE 6
‘TiME rOR Decrsion

Turn-Around Published (") . Unpublished (%)
Time (Days)* ] - e
0-10 : 0.2 3.8
11-30 - 0.4 3.0
31-60 1.0 €.4
61-90 2.2 7.4
91-120 3.8 7.8
121-150 6.0 ' 10.0
151-180 6.9 5.9
181-360 36.7 : 311
36¢ or more 426 20.7

Sovrce: Compiled from data on 1,487 cases disposed of during the 14748-1979 DReporting
Yenr for which data were available. Statiscical Data, supra note 35, Tables 61, 6.

* Measured by the intarval between the day the record was cumpiete and the date of final
judgrent.

—

Although there can be no doubt that cases culminating ir un-
published opinions are resolved more quickly, it is impussible to
determine how much of that saving can he attributed e limited
publication. Much may be becguse unpublished litigation is easier
to dccide. By definitien, it contains nothiug that requires the crea-
tior, of precedent. Whether published or not, it can be disposed of
without the extra work nzeded to justify the creation and explain
the applicaiicn of new law.

Neverthelzes, unyone who reads even a small number of un-
published upinions must conclude, given their brevity ard irfor-
malitv, that considerable effort has been spered in their prepara-
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tion. Of course, one can then azk whether too much effort was
spared. That is, does the quality of decision making suffer when
the judges determine that an opinion need not be published and
therefore that only a truncated opinion need be written? Before
asking that question, however, the relation between publication
and productivity must be examined.

2. Increased Productivity. If saving time and judicial effort
in order to improve the courts’ ahility to handle a heavier caseload
is the major goal of limited putlication, the practice presumably
should increase judicial productivity.®® It is easier to determine
whether this is so if we limit ourselves to an investigation of the
correlation between each circuit’s use of limited publicaticr and its
relative judicial productivity. In other words, do the circuits that
publish a comparatively small portion of their opinions have a

comparatively goed record of productivity?®® Before that question

can be addressed, the concept of productivity must be defined.
Typically, judicial productivity iz measured in terms of dispo-
sitions per authorized judgeship.®* Thet technique is unsatisfactory
for two reasons. First, measuring productivity by authorized, but
unfilled. judgeships dnes not produce very instructive comparisons.
This is particularly true given our data. because authorized judge-
ships were increasecd from 97 to 132 during the study year.** Be-
cause none of the new judgeshipz was filled during the study year,

* Of course, it is entirely possible that limized publicatinn save- tine hut that the say-
ings do st result in incrensed productivity. For exampie, iastead of being spent m writing
more decisions, the extrz time rould he investad in fashioning better-crafted apinions, or in
moure thought on the most difficult css=2 on the court’s Ancket.

* Whether there s nay relation Letween chankes in o cireuit's linstation of publication
from verr tn vear and increases or decreases in productivity is, of course, alsy relevant to
determinung limitad putdication’s impact on productivaty. That questin s Levond the scope
of our study becanse we have gata from all the cirensts hut te only ane fiscai vear. In other
words, ae have investigatng the Rerzontal uuistion. byt nut the vertical wne Both methoda
of uatie: v are pursued b, Veefesans Danicd Hetfman of the Unversiy of Vermont 1o an
2979 von file with The §r: srsre of Chicagen Law Kevrenr Vrolcsar Hoifman's instruc-
uve werk dirfers from oars in two other respacte as well: (1) 16 determining pubiication:
nonpuhitcation rates. he used 8 population of “cases decided olter nrgument or submis-
stons.” For peacons civen in note 45 < pra, o-ir test vapulatioa is the iarger gronp of “cases
decided with hubical action.” 12) He nnpd “dispomitions ver nuthonzed judeeship” as g8 mea-
sure of productivity. For ressous given in text ai nates 61 bi tnfre we have used “currected
dispnsitinns per judge” aa the mensure .

© Sre, e g, ANNUAL REPORT, xupra note 35, at 35,

* /d at 44.
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using the traditional measure could skew the results significantly.
Accordingly, we chose to evaluate productivity by using the num-
ber of active circuit judges instead of the number of authorized
judgeships. A second difficulty with the standard measure of pro-
ductivity is that the circuits use visiting and senior circuit judges
to decide cases.®® That practice tends to skew productivity compar-
isons because the seVeral circuits use visiting and senior judges to
varving extents. Furthermore, if not compensated for, it would
make total dispositions per active judgeship an inflated measure of
preductivity: We, have corrected for these difficulties’ by sub-
tracting from e circuit’s total number of dispositions the share at-
tributable to visiting and senior judges. Combining these two inno-
vations, we measure productivity not by dispositions per
authorized judgeship, but by dispositions per active circuit judge,
corrected for the participation ef senior and visiting judges: “cor-
rected dispositions per judge,” for short.

We now return to the central question: Is productivity posi-
tively correlated with nonpublication? The first column of Table 7
lists the circuits in order of productivity, from most corrected dis-
posirions per judge to least. The cecond lists each circuit’s cor-
rected dispositions per judge. The third column gives the percent-
age of each circuit's total opinion production that was not
publislied. Columns two and three show a positive correlation® of
0.097, indicating that there is scant tendency for circuits that pub-
lish less to procduce more.

Our data thus provide no support for the hypothesis that liin-
ited publication enhances productivity.®® It must be borne in mind,
however, that limiting publication is only one of a host of variables
that may affect productivity. The low productivity figures for th
District of Columbia Circuit and the Second Circuii, for exampie,
might well be atrribatable more te the great variety and complex-
itv of the regulatory and commercial appeals that those courts
must decide than to their publication habits. Other variables in-

" Id st 051

X% A correlation s a repert of the coinaidence of two phenomena: r and v A positive
correlation cortheient indicates that the value of the x vanable incicases in proportion to
the value of the v variable. The rorrelstion coeflicients discussed in this article were com-
puted with the Spearman Rho furmulz. Significance was teated with standurd. sipnificance
tables. Sce generally D. HARNETT & ) MMURPHY, INTRUDUCTCRYT STATISFICAL ANALYSIS ch. 12
(2d ed. 1980).

* Professor Hoffman's study aiso fuund essentially ne relationship between nonpubli-
cation and productivity. See 0. Hoffman, supre note 60, at 11-26!
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clude the percentsage of cases that are argued orally,*® the extent to
which central staff is used to prepare opinions, and the geographi-
cal size of the circuit.®” Albsent the ability to control or even quan-
tify some of those variables, it is impossible to be certain of the
effect of limited publication on productivity.

TABLE 7

PropucTiviTy AND PUBLICATION

Circuit ' Productivity Unpuhlished Opinions
(Corrected Dispositions ()
per Judge)*

Fourth 140.9 2.0
Fifth 138.6 41.4
Sixth 113.2 72.8
Third 1084 81.9
Se: nth 106.4 _ €9.4
Tenth 101.4 ' £8.9
First ) 99.2 40.7
Ninth 84.7 66.7
Second" 7.0 211
Eighth 72,0 31.8
D.C. 616 e

8 Calculated frum dispositions per circuit in Table 1 sup-c; participaion by senior and
visiting judges in ANNUAL REPUPT, supra note 35, at 515 and rumber of active cireust judges
in (d. at 45

» Because onlv the Second Circuit issues an apprecianle number of oral opunons, its total
dispozitions from Table 1 were increased v 198 orul opinions Calculated by the wuthors
from date sapplied bv the Administrative Othce ot the nited States Courts

** Oral arpument takes time. of course In adrittion, 1t can he a hottlenesh in the rppel-
late process. bevause a cournt operating by traditional procedures - aanot decias maore cases
than it can hrar, anc¢ there are phyaical limutations oMb poamber of caves 1t can hear. See
P. CanrinaTon, D MEaDOR & M. [LUsENRSRE, supr: note 5, 8t 1% Sume e have re.
ported dramatc increaxes 1n output after estublishing a syvatsm of curtutied oral argument.
See Huth v. mouthern Pac. Co.. 417 F.2d 526 (6th Cir. 1965,

“7 Geography plays an important role in relative judical productiviey, Travel time 19
much greater in some circnits than in others.
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B. Costs of Limited Publication

"The sections that follow examine the costs of limited publica-
tion. Two of those costs, suppression of precedent arid diminished
quslity, accompany the benefits of swifter justice and savings of
judicial effort. A third is the disparate impact of nonpublication,
leading to the concern that some classes of litigants may be denied
ecual access to the courts. A final cost is systamic: the ultimate
effect of limited publication is to transform the courts of appeals
into certiorari courts in some instances.

1. Opinion Quality. Anyone who has read a large number of
unpublished cpinions must conclude that they are, as a group, far
inferior in quality to the opinicns found in the Federal Reporter.
Although judgments about quality are largely subjective, some
quantification of the differences between published and unpub-
lished opinions is possible. '

a. Length. Proponents of limited publication argue that time-
can be saved in the preparstion of opinions that will not be pub-
lished because they need not ccntain complete recitations of the
facts or exhaustive diszussions of the relevant legal principles.®®
Hence, unpublished opinions should be considerably shorter than
their published counterparts.®® This is confirmed by Tables 8 and
8. In every circuit, more than 55% of all unpublished opinicns

 Ser STanDaRDE, supra note 17, at 5.

* For obvious ressons, we wzre unable to perform evaluations on the total of neuarly
800G unpublished opiniuns preduced during the Reporting Year, sec text and notes at notes
42.4% supra. Accordinglv. ae chose a stratihed sample of about 107 of the umpublished
~pinions for thet portion of the study; the population of that sample is shown in Table A.

The s1mple was “stratiiied” in this sense: For each terminatiun repurted hy the Admia-
ist=ative Office there i3 also 3 “Method of Disposition™ reported. It cen be (1) written
vpraunn, (2) memorzndum decision. () decided from the bench, (4) hy court nrder witheut
upinion, (5) Ly ~onsent. or (6) other. See J.S. 31, hor 12 We stratiticd our campie by cnaur-
ing that the 10°0 @ the tola! pupulaticn itciuded 1077 of the cases ducided Ly cach of
raethods 1. 2, 4, ond 7 We rhid s hucarae we baineved that thers nught Ye ditffernnces in
quality hased on method of disposition. We eliminated cases dectded ny metheds 5 and 5
because they did nut resuit in v ritten case-dispusitive orders resutiing from judicial action,
and hence could not i et aluated for quality or measured for i-neth.

Our sample was not eractiv 117 . it varied from citeuii to arcut fur three reasons.
Firet, tht eelectinn« were ware f=om a prebiminary list of terminations —realiy docket num-
bera—prs pared for us by the Administrative Ofhee. Not every docket nurher rep.resents an
opimon; because ~ :ae cases are conrolidated fur ergument or omnion, sev. ra; docket num-
bers may produce only one opinion. Hence, our vriginal selection of 107, of docket numbiers
actuaily produced u :ample of opinions that typically was cluser to 12 of the wtal opinion
pepulation. Secand, scme of the opininns thet we requested from the circuit court cl=rks
were never ker:! Third, some opinins originally listed as unpublished were later published.
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TABLE 8

LencTH or UNPuBLISHED OPINIONS

Circuit Below 50-99 100-299 300-499 500-
50 Words Words . Words Words Words
%) %) (%) <) %)
D.C. 45.2 28.6 16.7 .2 2.4
First , 25.0 12.5 43.8 16.3 12.6
Second ' 45.4 20.4 23.4 7.8 . 3.2
Third - 703 19.4 5.6 1.1 3.3
Fourth 42.9 15.6 21.5 9.6 10.8
Fifth 62.5 7.0 17.2 91 40
Sixth 6.0 22.6 61.9 8.4 1.2
Seventh 7.6 15.1 37.6 11.3 .- 290
Fighth 15.8 2.0 31.6 10.6 21.1
Ninth 43.2 9.1 18.0 14.4 15.4 oy
Tenth 13.0 223 204 11.2 204

Source: Stratified sample of the 7729 unpublished opinicns in Statisticai Data. supra note
35, Table 5U. Ser Table A and note €9 supra.

NOTE: Figures for each circuit may nat add np to 1007 because of rounding.

)

ii i

e
-(-‘l' %
1
i
2 P,

{Tootnote 69 continued)
TABLE A

Samree PoruLamon

i
1{;(;%
v-"' %

¥

:

Circuit Number of Unpublizhed Percentage of Total T
Opininns Analyzed Usnpublished Dispositions TR

L. , £1 12.1 *?:?:_-3

First 17 1i.6 Tl

Sacond 7t 12.€ -’gﬁ’;

Thira 123 12.4

Fourth g2 103

Fitth 101 10.3

Sixth % . 106

Seventh 92 12.5

Eighth 25 12.0

Ninth " 146 , 11.8

Tenth €7 12,1

Towl _ 291
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TABLE 9

- LENGTH of PuBLisHED OpPINIONS

Circuit Below 500-999 1000-2999 3000-4998 5000-

500 Words Words Words Words Words
(%) ) <) %) %)
D.C. 3.3 13.0 50.0 15.0 16.7
First 2.7 26.0 52.1 15.1 4.2
Second 11.1 12.4 51.7 : 18.0 6.7
Third 4.2 14.9 50.0 17.6 13.6
Fourth 23.4 29.9 33.8 9.1 3.9
Fifth 18.8 24.2 436 7.3 60
Sixth 30.1 16.4 3a9.8 11.0 2.7
Seventh 4.5 11.4 73.9 4.5 5.7
Eighth 1.8 29.8 43.1 4.6 0.8
Ninth - 18.5 24.6 44.7 10.6 1.8
Tenth 3.2 28.1 61.0 7.9 “ 0.0

Sotrce: Caleulated from all opinions reperted in volumes 595-600 of Federal Repurter (2d).
Those siz voiumes co:taincd subatantial numbers of opinions from the survey year.

NuTE ligures for each circuit oy not add up to 100 Lecause of rounding.

were shorter than 300 words. In six circuits, more than 40% of the
unpublished opinions were shorter than 100 words. PPublished
opinions, by contrast, are considerably longer. In nine of the eleven
circuits more tnan 309 of all published opinions exceeded 3500
words. In all eleven circuits, the largest group of published opin-
ions was the group between 1000 and 3000 words. If ve can safely
assuine that a relarively long opinion takes more time to prepare
thian a relatively shoit one, the claim that limited publication saves
time is justifed.™

b. Minimum standards. Not only are unpublished cpinions
shorter, they are eo short that they raise serious questions concern-

.

* If limi'ed publication in fact saves time. but ir not correlated with incressed produc-
Livity, «~c tex* and notes et notes €4-65 supra, we are l2it with two alternate hyputheses: (1)
the iudgcs do not tranate the time raved into extra dispusitions, see note 59 supra: or (2)
+he other variables that aJect productivity, see text and notes at notes 66-67 supra. conceal

the etlect of limited pubiication. - .
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ing the exercise of judicial responsibility. Does an opinion shorter
than fifty words, often only a sentence or two, satisfy the court’s
institutional obligaticn? ,

To answer that question one must first consider the essentia!
characteristics of the judicial opinion. At rock bottom, it must ai.-
nounce the result to the parties and explain to them the court’s
reasoning.” It should also explain the result to a higher court and
thus facilitate review.’? A final purpose is to “provide the stuff c.
the law™:" rules of law, interpretations of statutes and constitu-
tions, and declarations of public policy. Because the opinion publi-
cation plans clearly indicate that unpublished opinions are not
designed to accomplish the “lawmaking” function, the present in-
quiry can be limited to whetber unpublished opinions perform the
first two functions satisfactorily. ‘

A substantial consensus exists concerning the minimum stan-
dards that an opinion must meet if it is to perform those two func-
tions adequately. One formulation states that even a memoran lum
decision must contain at least three elements: (1) the identity of
the case decided; (2) the ultimate disposition; and (3) the reasons
for the result. In addiiien, it is often desirable that the issues be
stated explicity.”® How well these standards were met by our sam-
ple is shown in Table 10.”*

" See STANDARDS, fupra note 17, at 2.

». [4 at 2-1.

™ The phrase is from Leflar, Sourcr< of Judge-AMade Law, 24 Oxta. L. REV. 319 (1971).

1 P. Carrincion. D. Meaoon & M. RosENuERG, supra note 3, at 34. In addition. the
American Bar Assaciation recommends that

{[e]very decision shruid be supported. st minimum, by a citation of the authority or

statement of prounds upon which it is based. When the lowe: court decision was bosed

on a written opinicen that adequateiv expresies the appeliate court’s view of the law,

the reviewing court should incorporate that opinien or ench portions of it as are

deemed portinent, «or, if it has heen pubhished, affirm on the huss of that opinan.
ABA CoMMIssIUN 0N ST:aDARDA OF JUDICIAL AOMIMISTRATION, STANDARDS RELATING Tu Ap-
pELLATE Counrts 38 (1377). Kerl Llowellvn raid much the same thing:
The deciding ie, in the main, done under felt pressure or even compulsion to tollow
up with a published "upinion™ which telis any interested rerson what the cause is and
whv the deeision.—under the authortica— is right, and perheps why it 18 wise.
Fhis npinion i1 addree-=d alac to the losing prriv and counsel in an effort to make
them feel ul lcast that they have kad a [nif breas.
K. Liewrreys, Tur Counon Law Traprmion 26 (19600, Ore survey of attorneys (oupd that
more than two-thirds of the reapondents believed that “the due process clause of the Con-
atitution shnuld be held w require courta of appeals Lo write “at lisat a brief ~tatement of
the reasons for their decisions.’” Hruska REPORT, supra note 18, at 49 {(quoting a survey
undertaken hv the (Commission).

™ An opiniun was listed a3 mesting minimum standards if it gave some indication of
what the case was about and seme rtatement of the reasons for the decision. Often a single
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TABLE 10

SaTisracTioN oF Minimum STanDaRDS IN UINPUBLISHED OPINIONS

Circuit Reasoned Opinions (%) Decided or the No Discernible
Basis of the Justification
Opinion Below (%) )
D.C. 34.1 4.9 61.0
First 68.8 6.3 25.0
Second ' 45.3 23.4 313
Third 13.6 1.1 85.2
Fourth 46.C 41.0 13.0
Fifth 36.0 5.0 59.0
Sixth 71.5 7.0 21.5
Seventh 77.5 1.5 21.5
Eighth : 57.9 5.3 36.8
Ninth 65.8 0.0 34.2
Tenth” 79.€ 13.0 7.4

Source: Compiled by the authors [rom the stratified sample in Table A supra. See note 75
supra.

NuTE: Figures for each circuit may rrt add up to 1007 beca' ¢ of reunding.

Three circuits recorded double-digit percentages in the second
cat gory, cases decided on the basis of the opinion below. That scrt
of opinicn provides a satisfactory explanation of the result to the
parties, at least to the extent that the opinion below gives reasons
for the result. By and large, the explanation is adequate only with
respect to the parties, because most district court and administra-
tive agency decisions are not published or readily accessible. Thus,
the bar and the general public rarely will be able to oversee appel-
late decisicns that culminzte in e decision by reference. Another
drawback to a decision by reference is that it mayv leave litigants

citation f precedent was consylered satisfactory if the precedent was narrowly directed to
the prloh]cm st l.and; a citation to the general standard of review of an adniinistrative or
district coust decision was not considered sufficient. Also considered insufficient to meet
minimum standards were baldlv corzlusory opinions such as “appeilant’s contentions are
frivolous and without werit,” or “the conviction i suppourted by substantial evidence.”

The reliabil:'v of the coding of opinions wan satablishzd s follows: Each of the authors.
using the coding method described above, appiied it independently to ali of the upinions in
the sample. We agrecd on 887 of the opwniuns for ail circuits. v



”

with the feeling that the appellate court never really gave the case
a fresh look. A short statement of the reasons for the decision in
the appellate court’s own words provides more evidence that seri-
ous thought has gone into the decision than does a blanket ap-
proval of the opinion below.

It ie the third category, decisions with no discernible justifica-
tion, that raises the issue of judicial irresponsibility most strik-
ingly.”® A decision without articulated reasons might well be a de-
cision without reascns or one with inadequate or impermissible
reasons. That is not to suggest that judges will be deliterately arbi-
trary or decide cases without adequate grounds. The discipline of
providing written reasons, however, often will show weaknesses or
inconsistencies in the intended decision that may compel a change
in the rationale or even in the uitimate result. Even if judges con-
scientiously reach correct results, an opinion that does not disclose
its reasoning is unsatisfactory. Justice must not cnly be done, it
must appear to be done. The authority of the federal judiciary
rests upon tlhe trust of the public and the bar. Courts that articu-
late no reasons for their decisions 'indermine that trust by creating
the appearance of arbitrariness.

The decision without discernible justification takes various
forms in the several circuits. Perhaps tiie most flagrant failure to
provide reasons cccurs in the Fifth Circuit. A substantizl number
of unpublisherd decisions by the court read simplv “Affirmed. See
Local Rule 21.7"7 The District of Columbia Circuit decides some
cases “substantially upon the basis of the opinion velow,” a prac-

" The practice of deciding cases with no articulated reasons has heen roundlv con-
demned by commentators, inwvers, and judges. Sew, € g, Hearings. supra note 4, at 451-52
(testimeny of Edward Hickev, President, Bar Association of the Seventh Circuit); id. at 535
ftestims v o Woillord [acsers an behalf<af the American Civil Liberties Union and the
Chicaes Lawyers Cammittee for Civil Righte Urder Lawre td. at 8§26 ttesumany of Judie
Dovle <0 the Teol Crrenta; od 8t 933 (testimony ~f Professor Haworthi; td at 951 itest-
mony of [rotessor O gnnerony: o at 1107 (tesumeny of Judge Skelten of the Court of
Clmims:, Note, supra noie 4, at 1:33.35.

T oRtw Cike Ro21 authorizes ~ach & trop-sted order when the court hn

fi0 tnat a judgment 2 the Mistrict Cour s based on findings of fact wivich are not

cleariy erroneous, (2) that tiw evidence in suppart of a jury verdict ie not insufficinnt,

51 that the «-rler of un admimsirative awency is supportad by substantial evidence on

the record as a whale, and the Court q!ru‘de'nrmmes that nu error of law appears and

an rpinion w.u.4 have no precedential value, the judgment ur order may be atfirmed or
enfurced without opinmn.
Aflirm:ng under this rule thus is not a decision by reference. hut simply a declarativa that
the decisiun helnw wae not wrong. Furthermore, the fulure even o refer to the opinivn
beiow adda anather iaver of obseurty to the decisiunal process.

Sl

e
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tice even less satisfactory than the usual decision by reference be-
cause it does not indicate which portions of the opinion below are
accepted and which are rejected. The Third Circuit produces a
large number of opinions that simply list the appellant’s conten-
tions and then order that the judgment be atfirmed. That practice,
although perhaps more instructive than a one-word atfirmance,
gives no indication why each contention was rejected, nor does it
give any indication that the court gave any serious thought to the
appellant’s brief. Several circuits employ what might best be de-
acribed as form orders or judgments.?® These orders recite that “af-
ter due consideration” or “upon a review of the record and the
briefs of the parties,” the “appeal is dismissed as frivolous” or “ap-
pellant’s contentions are without merit.”

C. Quality and Productivity

The percentage of belowsstarrdard unpublished opimions. varies
greatly among the circuits, from a high of 85% in the Third Circuit
to a low of 7% in the Tenth Circuit. It might be expected that
those circuits with the highest percentage of below-standard un--
pubiished opinions are the most overworked. That is, short opin-
ions may be necessary in order to permit those courts to keep up to
date. The data in Table 11, however, suggest that such is not the
case. .
The first column lists the circuits in order of productivity.™
The second displays the percentage of below-standard unpuhlished
opiniuns.®® The data show no positive correlation.®® In other words,

** The Second. Third, Fifth, and Sixth Circuits make some use of the furmula tvpe
order.
*® S¢s Tehle 7 supra.
‘% See Tahle 10 supra
* In fact the cotrelation was negative: - 140 Ancther way to test the hvrothesis that
verv ahnrt upinions are necetsary to pigh productivity is to correlate productiviiy with the
percentage of minimum stazdard opinions produced. That wouid remedy 8 vu sibic defect
in Table 1]. The Second Cirzuit and the Fourth Circurt show relatively los pereentages
bl of Lelewv-standard emimors and of mimmuem stapdard opinions Nee Table 10 cugora.
Tlis 13 the result of high percentages of decisions by rrferonee. 1t may he that the isck of
correlation in Tahle 11 is caveed by the fact that the moat predyctive circust, the Feurth,
rcliea tow large extent on ceciminns hy refecence. This citficulty can be eliminated by cosce-
jlaung the percentage of mimmuin standard opinions with productivity. If the hrpothesis
that shert opinions are necsasary to productivity is correct. we should find a strong nexative
carrelation. Once cgain the hvpnrhesis is not proved. As shown in Tahle B, there is a nega-

tive curreletion, but it 19 quite »eal: -.047.
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TABLE 11

PRrobucTIViITY AND BELOW-STANDARD UNpPUBLISHED OPINIONS

Productivity (Corrected

Percentage of

Circuit

Dispositions per Judge) Unpublished Opinions

That Are Below
Standard
Fourth 140.9 13.0
Fifth 138.2 £3.0
Sixth 113.2 21.5
Third 108.4 85.2
Seventh - 106.4 21.3
Tenth 101.4 7.4
First 99.2 25.0
Ninth 84.7 34.2
Second | 76.0 31.3
Eighth 72.0 3685
D.C. 61.6 61.0
Source: Tables 7, 10 supra.
(footnote 81 continued)
TABLE B

PRODUCTIVITY aND Miniatire STanparp OrINIONS

Productivity (Cerrected

Percentage of Unpublished

Circait
Dispositions per Judge) Opinions That Meet
Mintmum Standards
Fourth 140.9 46.0
Fifin 138.6 36.0
Sixth 111.2 BR
Third 184 115
Seventh ] 7S
Terth 01§ YR
First 942 €18
Ninth 4.7 65.8
Serand 56.0 457
Eichth 20 57.9
D.C. 61.8 4.1

-

Saimer: Trbiea = 10 supra.

PR e

< AL

>
]

lI .
m-‘!‘m

,ﬁ:
i

wiinke

At

4
s

Y
o

v

T b

ST AT EVES) 3y

‘)u‘ @’
Do =

LY N



http:Pertent.au
http:STA1'IOA.RD

|

mm"mpm.ﬁ.\"ur” Tl Wk B N | APRE AR TN b FG A M AAE NP, N o q’ "UTT" \-- 4a] B8 buSm A e—vine - b ommas X

-

R SN M Thr St )

ovo 1ne uvniversity of Lnicago Law iteview 1402043

the most. productive circuits were not the ones that produced ‘the
most substandard opinions.*?

The use by the circuits of excessively brief cpinions with no
discernible justification cannot be supported. The cost of this prac-
tice is high; use of such opinions subverts many of the goals of
appellate justice. The benefit of the practice is doubtful at best;
the data reveal no correlation between productivity and the use of
cryptically short opinions.

2. Suppressed Precedent. The lower quality of unpublished
opinions may be the most important of the costs of limited publi-
cation, but it has not been the most controversial. That role has
been plaved by the question of suppressed precedent.®® By sup-
pressed precedent, we mean a case that ought to have been pub-

** Nor did the moat productive circuits produce the most very short unpublished opin~
ions, as is shown in the table below:

TABLE C
Propucnivity aNDp Very SHORT OpPINIONS

Circuit ' Productivity (Corrected Percentage of Unpublizhed
Dispositions per Judge) Cpinions That Are Shorter
than 50 Words

Fourth 140.9 429
Fifth 138.6 : 62.2
Sizth v 113.2 6.0
Third 108.4 703
Scventh 106.4 7.6
Tenth ' 101.4 13.0
Firat 99.2 25.

Ninth 84.7 43.2
Second 76.0 454
Fignth 72.0 158
D.C. 6i.5 45.2

Gouvrce: Tables 8. 10 supre

Agnin the correlation is weak: [J51.

As might be expected, there is a Ligh positive corrciation between the percentage of
below-atandard opinions and the percentage of opiniuns shortar than 50 words: 738, as is
shown in Table D.

For an explanation of huw correlationn are calculated and their siznificance. sce note 64
supra.
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lished but was not.** Our examination has convinced us, however,

* that suppressed precedent is not &n insuperable problem of limited

publication. The discussion that follows examines the problem of
suppressed precedent gererally and in the specific contexts of re-

versals and separate opinions.
a. Generally. Our sample of unpublished opinions“ revealed

a number of instances of suppressed precedent. It is difficult to
estimete Liow widespread the phenomenon was. An opinion that
relies on no authority, for example, could be said to be breaking
new ground, or it may only be that the issue is so well settled that
citation would be superfluous.*® To determine with any certainty
whether an opinion makes new law requires a familiarity with the
substantive law of the circvits that is far beyond the scope of this
study. The problem of identifying suprressed precedent becomes
even more acute when one considers that discussions of “settled”
law in novel settings may in fact shift the moorings of the-“settled™
principles. Detection of such nuances is difficult. Nevertheless,
some conclusions can be drawn with reasonable assurance.

(footnote 22 continued)

TABLE D
PeLun-STANDARD OriNions aND VERY SHORT OPINIONS
Circuit Percentage of Unputiished Percentage of Unpublished
Opinions That Are Below "QOpinions That Arz
Standud Shorter than 50 Words

_ Third 85.2 70.3

D.C. : £1.0 45.2

Fifth 590 62.5

Eighth 36.8 15.8

Ninth 34.2 43.2

Second R e} 45.4

First 2L.0 25.0

Seventh 213 76

Sixth 215 6.0

Fourth: 13.0 429

Tenth 7.4 13.0

——
Source: Tables 8, 1t} supra. '

* See, p.g.. Gardner, supra note 4: Comment, supra nnte 4.
% Qur use of the word “suppressed” is not intended W connute in any way that these

cases are peing deliberately concesied.
*¢ See note %9 supra for a description of the nampxe
* Or. to put the last point ditferently, the case may have provided materials (or chang-

ing the law but the . ourt refured to play the role of artisan.
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We discovered no widespread “hiding” of law-declaring opir
ions—that is, opinions that clearly broke new ground on importar
issues. There were, to he sure, soine exceptions.’” One example |
Trible v. Brown.®® There a Congressman sought to compel the De
partment of Defernse to file a report on two shipvard program:
The litigation raised interesting questions of standing,®® jus
ticiability, and remedyv. In spite of its obvious importance, th
Fourth Circuit did not publish the opinion.®®

Cases like Tridle were unusual.?® More frequent examples c
suppressed precedent involved questions of state law, often in rela
tion to federal statutcry or constitutional law. Such eopinions cer
tainly shculd be published if they resolve novel issues. In DeBon
v. Vizas,*® for example, the Tenth Circuit decided that two police
men had not been denied due process when their positions wer
terminated. The decision turned on whether a Colorado statut
created a protected propertv interest,”® and apparently it was
case of first impression. The importance of the court’s resclution ¢
the prcblem wes incressed because the state statute involved ha
not been construez csince 1260, In these circumstances, the resclt
tion of the due process claim deserved general circulation.™

*" Eves mare attuned *han ours to the subileties of criminal procedure might has
spotted more “clesr” precedent. But the pnint is thére were few cases that grabbed th
attention of the alert geneial reader. Othurs who have done more Limited studies, particu
larly in state appellate courts, report reading unpuliiched opinions that begin, in eifec
“This is 8 case of first impression in our state.” Sve. ¢g. Ranner, supra note 3, at 391
Newhern & Wilson, supra note 3, at 4%-56. Wa have few such stories to tell.

¢ No. 79.1228 (4tr Cir. May 2, 1979).

- " Plantiff argued trat he nee-.ed the reparts in order 10 exercise hia ~versight rol
etfectivelv, Cormprre Ken=edy . Samnson, 511 F.2d 330 (D C. Cir. 19740 iailved interfes
ence aith exeriice of legis anive poaer groes Congressmen standing) witis Harrison v. Dual
A F o 00 i Cir 1977 (0 swending where Congressman’s interest in enforcenient o
statitte < roogrenter than that of an ordinary atizen).

* [t may hiove heen held back {rom pubiication heeause 1t originally was an oral opin
wn. That deus not detract, huwever. from s <ratus as & juw-decluring opinion. It was
judieral expression on izaportant lezal issues.

* Ut an apinton tiat at frst appenred clenrlv o warrant publication seemed les
mporrnt on Goser examination. AT&T v, Grady, oo 78 2316 (Tth Cir. Dee. 14, 1978)
provides o exninple. The issue there, whethrr a nonparty, the {aderal government, sheul
Le granted a modificatica ot a protective order se it couid Zmn access W discuvernd docu
ments, was auid by the ceurt tu have heen resoived in ditferent wavs by trial courts and t
be “a case of appellate hirst unpreesien.” Jjd., slip on. at 5. The »ptnion turned on the partic
ular facts of the (s-e at har, howeicr, consideraliy reducing itz value as precedent. Aithuug
the discussion probably was <‘gnificant ennugh t.» warrant publication, it was not as impr
tant ae the cunrt’s statements might have led the reader to believe. *

* No 771200 (1oth Cir. Dec. is, 1978).

'
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Limited Publicction 609

Suppressed precedent can also be found in cases resolving
novel questions of siate law. The federal courts’ reluctance to pub-
lish opinions on state law questions is understandable. Still, such
opinions can provide useful guidance in areas where no state prece-
dent exists. An example is Grunt Square Bank & Trust Co. v.
Magnavox Co.,*® a contract case where the court relied in part on
promissory estoppel, but cited no state cases accepting that
dectrine.®®

Although nonpublication of law-declaring opinions does occur,
our review of the opinions in our sample has convinced us that it is
pot a major problem with limitad publication. The handful of ex-
amples we discovered constituted less than 1S of the nearly 900
opinions in our sample.” '

Perhaps more common thsn unpublished law-declaring opin-
jons were cases that were of public interest because they revealed
defects in the law or its administration.*® Those opinions deserved
wider circulation in order to reveal these flaws to a large audience,
which is the best way to ensure their correction.

The Longshecremen’s and Harbor Worker's Compensation
Act,” for exaraple, was designed to provide employees with “swift
compensation for work-related injuries, regardiess of fault, and the
cnst of resolving disputes relaiing io such compenzation would be
kept to a minimum.”?*® Unfortunately, the plan does not always

{4th Cir. Sept. 6. 1972). The question there wes whether timely notice was given under the
Miller Act, 40 7.S.C. § 270(b) (1975). The court’s sensible construction cf the statute was
not supported by any citation. If Aurora Pump was a case of first impression, it should have
bcen published.

Anaother examtic is Hale v. Walker. No. 781443 t10th Cir. Mar. 12, 1979) (no cause of
action under 42 U N 0§ 1983 (1976) for failure to expunge an arrest recnrd; court cited no
authority tor its bolding).

© % No. 77 1070 (10, i Sepi. 6, 1478)

* Sre o Gard v. Urited Statea, 3% T 2d 120 wuth Cir. 1972, whh applied the
Nevadn sightseer statute, Nev. itey STat. § 41510 (1967), in a case oI first impression.
Although originaily unpublished. the case subsequently was ordered published, which indi-
cated a cammendzhis, ii belated, awareness of the impurtance of cases of this Lype.

" See note RS sura for & description of the sambpie.

** Several circuils provide erpreasiy for pablication of such opiniuns. The Fourth. 3ev-
ecth, and Ninth Circuits, for instance, call for pubicatiun of an oninien that “criticizes
evisting law ** 41t Cir. R. 18€a)it); 7rn Cin. R S0eariud. 9rn Cir. R. 21 (h)(3). The District
of Columbia, Fourth, Seventh, Eighth, and Ninth Circuita require publication of an opininn
that “involves an iague of continuing puhlic interest.” TsTRICT or Conuveia CIRCUIT FLAN
para. e; 4Tt Cir. R. 18(a)ii); 7rir Cin. R. 35(ckii); 8TH €=, R. app. * 4(d); 9r Cin. R.

21(h)(4).

* 33 U.SC. § 901 (1976
" 'niversal Terminai & Stevedorng Carp. v. Norat, Na. 79-1029, «lip op. at 2 13d Cur.

v

i

" '\

4Y

e

.(i‘
4

/b

it

'S

v

oo
4 >
PR D

AR 3
:V.\f'.{ p AR H


http:dcctrine.96

610 The University of Chicago Law Revicw [48:573

work that well, as the Third Circuit noted in one unpublished
opinion that described in detail one longshoreman'’s continuing ef-
forts—eight years after an accident—to obtain relief.!®* The court
reluctantly remanded to the agency. Publication of this story
might have helped bring about change; certainly its suppression
will not help achieve that goal.

In similar fashion, American Bankers Asseciation v. Con-
nell'*? described problems associated with fund transfers by
financial institutions. The court noted that it was “‘convinced that
the methods of transfer authorized by the agency regulations have
cutpaced the methods and techndology of fund transfer authorized
by the existing statute.”!®® Such a statement {rom an influential
court could hawve stimulated reform. Instead, it was not published.

' Courts are uniquely situated to spot problems in the applica-
tion of a statute or the workings of an agency. Their comments on
the subject cen enlighten thoss in a posiiicn to act. There is no
reason not to publish those expressions.

A closely related type of case cuntaine commentary by judges
on the workings of their oam courts. The judiciary has an institu-
tional obligation to set its cwn: house in order. Judgas should. not
be permitted to sweep their peers’ shortcomings under the rug by
nonnpublication. These who have the duty to supervise the judici-
ary chould see the whole picture, warts and all. Furthber, public ex-
posure of the fzults of judgss may have a szlutary etfect on pe;-
formance. Rewversal in public is e fur different matter than what
cmounts to « private reprimand in an unputblished cpinion.

Several unpublished cpinions in our samnple involved mistakes
made by district judges that led te reversal rr at least admonition
b+ the circuit court. We helieve that these caces shouid have heen
made public. Flementary mistakes in rouitrne cases deserve public
attention; judicial accountability cannot exist if no one2 but the cir-
cuit court is aware of judicial errors. When an anpellate court must
remind a district judge of the necessity of subject matter jurisdic-
tion,'™ tor instance, sumething is seriously ami=s. The same can be
said when 4 court must reinstate a complzin: becouse it was *“dis-
missed pursuant to a procedure this court reviewed and found defi-

(11] ld.

' No TR147T (B C. Cir Apr. 20, 19791
' Jd, <lip ap. At 2. :

' See Retgeren v, Fxeon Corp., No. 752118 (5th Cir. Apr. 19, 1979),
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cient [the preceding year]l.”'*® Pressure through publicity should
be brought to bear on such trial judges. :

The nonpublication of opinions that reveal problems tran-
scending mere mistake is even more objectionable. Such cases give
rise to a strong suspicion that the court does nct care to wash its
dirty linen in public. A prime example is United Stares v. Rit-
ter,'°® where the full Tenth Circuit vacated an order issued by
Chief Judge Willis Ritter of the District of Utah. The order in
question prohibited the judge’s “‘court reporter Trom carrying out
the duties imposed upon him by law.”'°? The decision came at a
time when Congress was considering a prcposal to create a proce-
dure. short of impeachment, to hold federai judges accountable:
the problems of Chief Judge Ritter fizured in the debate.'®® The
scope of the problems he had created clearly should have been re-
vealed to a directly interested Congress and legal community. - - -

Suppression of law-declaring opinions does not appear to be a
major problem of limited publication. That is not surprising, given
our indings con:erning the quality of decision making in unpub-
lished cpinions. The concern should not be the suppression of pre-
cedent; instead, it should be whether the judges examined the
cases closely enough to see if przcedent should be made.'®® The
major danger we sec is that the early decision not to publish an
opinion means that not enough care will go into its preparation ta
stimulate the thought necvssary to an adequnte censideration of
whether precedernt shiculd he crested. That basic issue of judicial
responsibility should be the concern of the judiciarvy and cf the
public.

More troublesomne than the suppression of law-declaring opin-
iene was the nonpublication of decisions sugge:ting that statutes,
azencies. ot the courts themselves are not performing up to par.
Apgellate courts should recounize that thev heve a unique vantege
point irem which to ohserve the workings of our society. Observa-
tions from that noint are of interest 1o all.

e Neirruik o v Jeansonne, oo 75 5 15th Cir. Mas, 27, 10700 Nee alse Mourer v

Cathn, Noo 77 3580 16th Ol Ot 12, 1978), where .'h:l)w:
plaint ior tailure 10 prosecuts. The Sixth Circunt reversod becouse the piaintifi was m il
and the orurt had not direeted thet bis body be produced for arzument.

'™ No. 77-1491 (joth Ciro Aug. 11, 19781 7

'*7 Jd.. slip op at 1.

' N Rree. Na. 15, 95th Cong., 2d Seas. 4 (1978

1% Some olrervers have worried that the Seventn Ulircuit, for exampiv, has suppreased
too mary law-dedaring opinions. Nee Forrings, suprg note 4. a1 356 itatement of Willard

t v oourt chemissed the com-
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612 The University of Chicago Law Reuview {48

b. Separate opinions. Nonpublication presents a spec
probiem when an unpublished oninion contains a concurring
dissenting opinion. Two major facters argue for putblication
cases that generate separate opinions. First are the stated premis
of limited publication, which is a treatment supposedly reservi
for cases that do not implicate the lawmaking function of ti
court'!®—routine, uncontroversial cases. Cases that contain d:
sents or concurrences are, by definition, controversial; ths cou
disagrees either about the result to be reached or gbout t}
method used to rezch it. Accordingly, few decisions with separa
opinions should go unpublished.

Second is the role played by the separate opinion in our jud
cial system.!!* Separate opinions serve to restrain judical advocac;
Like all advocates, the judicial advocate can lose sight of the othe
side. The separate opinion restricts the judicial advocate because
assures him of a public airing of a contrary view of the same fac
and law."'* The separate cpinicn also performs an impertant co
reéctive function, for it criticizes the result and reasoning of the m:
jority, appealing for correction by a higher ccurt, a future court, ¢
a legislature. It i5s “an appeal to the brooding spirit of the law, t
the intelligence cf a later day.”'** ,

In order tc perform these fuactions adequately, the seperzt
opinicn must he published.?*® The judicial advocate will not be re

Lassers). See aiso Comment, supre note 4. Gur review convinced us that, instead, the Se
enth Circuit has a commendable record of explaining its decisions. Sume incidenrtai suppre
sion of precerdent in that proceas seems a legitimate prics to pay: it is preferable to & court
aveiding any risk of suppressing a law-declaring opinion by not providing any rensons fur i
unpublished decisions.

¢ See STANDARL., tupra ncte 17, at 1-2.

" Ses genernlly W, RernoLps. suprs nete 5, 8t 23-27; Fuid, i ae Viees of Di- ent, o
Ciovom L. Rwev, 923, 926.28 11962); Steghens. The Funcuon of Concuriing ana [Y:ssentir
Opimions in Courts of Last Resort, 5 U. Fra. L. Rev. 394 (1932,

' Stephens, supra note 111, at $ud-N4.

"2 . Hucnes, Tie Surrzme CourT Gr THE UNmen STaTEs 63 11999 (descr biay di
sent in courts of last resort).

'"* One important functicn of the separate opinirn can be accowplished even if U
opinin gues unpublisited. Judge Fuid wrate the. “the dissent ia an ascurance that the ca:
was fully considered and thoroughly argued by the bench as a whole and wos not mers
adopted a3 aTitren by one cember.” Fuld, supra note 111, at 927. An unpublished disser
or concurrence may still prande thet casurcnce, ot least tn the parties sad the lower crur
It can, kowever, fail even that Limited function. Cunsider National Treasury Employe
Union v. U'nited States Dep't of the Treasury, No. 78-1282 ([.C. Cir. Mav 15, 19791, Tt
apinion reads ca follows: . ' :

This cause rame on Lo be heard on the record on appeal from the United States Di

trict Cuurt for the District of Columbia. azd was asrued by counssi Whils tha seun
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strained by a dissent that never sees the lignt of day. An appesl for
correction is largely useless if the appeal is not disseminated to
those with the power to correct the majority’s crrors.!'®

Thus, both the criteria for cases that should remain unpub-
lished and the functions of the separate opinions lead to the con-
clusion that few cases that generate separate opinions should go
unpublished. The data from the surve; year, as illustrated by
Table 12, confirm that hypothesis. The frequency of separate cpin-
ions among the circuits’ published opinions ranged between 2.27%
and 21.1%; in the unpublished opinions it ranged from a low of
0% to a high of 1.5%. Taking all the circuits together, the average
frequency of separate opinions in published opinions was 12.4%, in
unpubiished opinions 0.5%. Divided courts thus were more than
20 times more common in cases decided by publvs}ﬁeu ommons

than in those decided by unpublished oplmons
The important question, however, is whether any case that is

sufficiently controversial to generate a separete opinion should go
unpublished. Of the separate opinions in our sample, two had little
to offer to the legal literature.’’® One weas too short to evaluate.!*”
The other two, however, shculd have bteen published.

pre<antcd occasion no need for an oniniva. they have heen accorded full consideration
by the Cnurt. See Local Rule 13(c).
On consicderation uf the foregoing, it is ordered and adjudped by this Cours that
the judgment of the Distnict Court appealed from in this ~ase iqa hereby effirmed.
To that informative recitation. which ronsists of o printed form with the woras “judzment”
and “atfirmed” written in. is added the oqually t.rse “Chief Judge Wright dissents.” That
sort of opinion complete with dissent not oniy falis to sccomplish the restraining and cer-
recting functions but aiso fails to assure “that the case was fully considcred by the bench as
a whnle.” It takes 83 words tu say to the appeilant “you lost 2-1.7
~ U Anather reason to publish opinions with diesents is ta ersure that the majority can-
nnt suppress the views of a dissertng judge. We are not awars of any federal rasus where
that has occur.ed The prohlem baa ariscn i anme state zase . however [n People v. Para,
No. CRA 15835 (Ll O App. Ao 1070, Judre Jetlerson wrote my dissent:
Iaitialiv, it appeared that the majonity felt the saiee as ] do regarding the tact that the
mawrits opimien merited pubbicatica in the tlicial Reporwe. When areulated o e,
the majuriiy opinion was approved by the two justizes making up the mejority anc was
marked foe pubiication in the OFizigl Reporte [t wes oniy after | had cirevlated my
dissenting opimen 10 the t.o pratices she make up the mawonty that theyv decided to
reveree Lheir onginel poailinn regaiding pubiication 1in the Official Reporta. I do not
thirnk this reversal ol position s justified.
Id. at 34,
Us |n Costeilo Publishing Co. v Rotelle, No. 79 1019 1D C. Cir. May 17, 1979,, the
district court dismiseed the contnterclaim vnder Fro. R Civ, P. 19fb) because the action “in
should not proceed among the present parties due to the
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SerPARATE OPINIONS

TABLE 12

PusLisuep
Circuit Total Dissenting Concurring  Concurring Separeat
Opinions & Dissenting  Opinion:
' So}
D.C. 194 21 12 8 21.1
First 214 2 4 0 2.8
Second 358 28 34 9 19.8
Third 219 26 10 4 18.3
Fourth 346 53 6 8 19.4
Fifth 1385 A2 95 9 9.1
Sixth 340 13 S 6 71
Seventh 325 30 9 8 14.5
Eichth 448 21 10 2 7.4
Ninth 618" 14 2 9 4.0
Tenth 251 16 12 4 127
/\verage 12.4
UNPUBLISHED
Cireuit Total -~ Dissenting Concurring  Concurring Separate
Opinions & Dissenting . Opinions
(%)
D.C. 505 2 1 1 Q.8
First 147 0 0 0 0.0
Second 563 1 0 0 0.2
Third 991 4 1 0 0.5
Fourth 890 1 1 0 0.2
Fifth 978 0 1 0 0.1
Sixth 908 2 2 0 0.4
Seventh 736 4 6 ] 1.5
Eighth 209 1 0 0 0.5
Ninth 1238 2 0 1 0.2
Tenth 555 3 2 1 1.1
Average .5

SUURCE: Statisties! Data, <ipra note a5, Tehles 1P, 2P, 53U, 5U.




5 American Textile Mcnufacturers Institute, Inc. v. Bingham

5: gye that, although arcane, has broad implications. The Occupa-

tional Safety and Health Act!!® provides for judicial review by the
circuit courts of safety and health standards.’*® Often petitions for

review will be filed in more than one circuit; the case is then heard
in the circuit in which the first petition was filed.!** A petition filed
;. before the issuance of the regulation is considered premature.'** In
' ATMI, the challenged regulation was delivered to the Federal Reg-
| ister at 9:00 A.M. and made available tc the public at 11:53 a.m.
] Several labor organizations filed petitions for review in the District
of Cclumbia Circuit at 3:45 a.r. and 11:55 a.m. ATMI filed at
8:45:01, 11:00:00 a.M., anG exactly noon in the Fourth Circuit.!?s
Clearly, the venue for the appeal will be determined by whether
9:00 A.M. or 11:53 A.M. wes ihe time the regulation weas issued. The
dissent, relying on a provision in the statutory authorization for
t  the Federal Register,'** thought that ATMI had filed first. The
y " . . . . . . ’ 2
; majority. relying on an interpretive regulation issued by OSHA,** '
E held that the unions had filed first.
' T
14 e
1 court's lack of jurisdiction over a foreign firm that pessessed evidence essential to determin- o
S ing the merits. ‘The court of appeals reversed on the theory that the dismisesl was prema- ; 8
ture because Fep. R. Crv. P. 28(b) permiis discovery in foreign countries. The carrect time 2y
for dismissal, said the court, would be after such eiforts at discovery hed failed. Judge ===
1 MacKinnon concurred; his opininn essentially is 2 message wo tiie district judge indicating --,;-r‘;"f
those factors mentioned in, Rule 18(b) that Judge MacKinnon considered especially Ak %
important. %;l_:j
United States v. Vera, Mo. 77-5363, (6th Cir. July 10, 1978), is another cese in which the 2Ly
separate opinion is of only marginal import. The issus that zenerated Judge Merritt's con- ;.-2;4-5
currence was defendant’a motion to tranafer the case from Kentucky to Texas. Defendant .=%%l
was engaged in a scheme to distribute marijuana in Kentucky when his airplane creshed and -'f'iae;
was captured in Texss. The Diatrict court denied the motion to trenefer and wax atfirmed. el
Judge Merritt concutred even though e w.ould have feil “mure comfortable” had the case 1‘5
been tra--ferred. /d. st 2. The relevant standerd is “frr the convenience of parties and 3"?;-
“itnesses. and in the interest of justice.” Fen K. Crmm. P. 21(h) Vera is an unremarkshle .;:,.,j
application of that standasd. ff,g
Nt See nute 114 supra. >
18 NG, 78-1478 f4th Cir. Ort. 3, 1979 *_f;
| e 29 S.C. 85 651-5TF 119760, e
| e 1d§ 3500, EE
f w23 ULS.CL § 21120} (1576). e
" Gee Industrial Union liept v. Bingha, 570 F.2d 965, 252-63 (D.C. Cir. 1977). A4 &2
113 The statermnent of the farts is eken frem Responilent Secretary’s Motion to Dismiss :‘L?a‘!"
and to Transfer. ATMI v. Bingiian, No. 78-1378 (4th Ciz. Juiy 11, 1978) (on file with The . ) ‘:":n
University uf Chicago Law Revies). i 2k
1 44 US.C. § 1503 (1976} (documents to be publicly evailable immediateiy after ,:‘g
e

i
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[ 1 29 CF.R. § 1911.18(d} {1989). ’"%



blo L€ UNIUErsiey Of Lllitupgl i it ic.e Ty

The majority and dissent, then, disegreed upon a rule
law—a rule that could be settled one way or the other witho
shaking the legal firmament, but a rule that shouid be settle
Publication would have advanced the ultimate national resolutic
of this issue.

Another case that should have been published is Burrison
New York City Transit Authoritv,'*® which revealed a longstanc
ing disagreement within a circuit. The issue was the res judicat
effect of findings in a state criminal or quasi-criminal proceedir
upon a subsequent federal civil rights litigation. In Burrison an
other cases, Judge Osakes has consistently favored a much narrowe
scope fur the doctrine of res judicata than has the majority.**” Tk
issue has alsc caused a split betsseen the Second Circuit and ti
Sixth Circuit,'** and it has been the subject of scholarly dispute.!
It seems odd that, faced with such a contrcversial question, tl
court should not treat the issues in comprehensive fashion!*® an
publish that treatment. Nonpublication surely is inappropriate fc
cases concerning such a peorsistently troublesome issue.

It might be argued that the controversial issues in Burrisc
had already been treated by the court in published opinions. Add
tional publication of diseenting views arguably is unnecessary, ¢
well as damaging to the collegiality of the court. But frequent put
lic airing of dizagreement is the only way to settle suchk stubbor
disputes, and it may be the only way to attract sufficient attentio
from the Supreme Court to provoke a grant of certiorari.

After considering the principles underlving limmited publicatio
and separai2 opinicns, it seems clear that the circuits should ador

. '** No. TR.7536 (2d Cir. Mar. 29, 1379).
7 See Tarce v. Monroe County Bar Ass'n, 554 F.2d 515 c2d Cueo np whieh uds
(3kes disngreed with the majority. but zoncurred 1 the re-ult hecause he telt he was Loun

by the *law of the ~ireuit,” :d ar 522), cert dented. 434 U)X 234 11977, Thicdathwadte
New York, 407 F lg 330 745 (24 Cir) 1Gakes, J., diesentingy, cort doared 10 1ES U8
(1973% Tank v Appetiate Dive, 487 F.2d 1732, 143 (2d Cir. 1370 10akes. ., dissenting'. ver

arnicd, 416 UV X CHR (1374).

8 Seo Gentv v, Reed, 547 F.2d 971 (6th Cir. 19770

% See H Uriespuy, Foponal Jurispretion: A Geseral VIES 10762 & pojld 127y
Theis.*ies Judicata v Civil Rights Act Cases. An Introdaction to the Probiem, 70 Nw |
I.. Rev. #39 (1976).

'** The ptoblem here is really more serinus than nonpublizztion; the court's opine
contains ahout 120 words. The facta are umitted entirely ana the entire legai discussio
conaizes of three case citaticns. Judge Os'xen juined the majority apinion, limiting his dise
greement to the statement that he adhered tu his pomition in Ta.co [his may sell he o
instance where norpublicstica led to a case receiving lsss attsntion than it merited.
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the rule that all cases containing separate opinions should be pub-
lished. Such a rule would cost little. In the survey year, only thirty-
eight separate opinions went unpublished—0.5% of the total un-
published product of the circuit courts.’® In return for the mini-
mal cost of publishing these few decisions, the courts would be able
to ensure publication of a grcup of opinions that should be avail-
able to guide litigants and planners, provoke critical coramentary,
and perhaps interest the Supreme Court in resolving a controver-
sial questicn.

c. Reversals. About one in every seven unpublished opinions
did something other than affirm the opinion below (see Table 13).

TABLE 13
FREQUENCY OF INONAFFIAMANCE

Circuit In Published In Unputlished Number of
Opinions ($z) Opinicns (%) Noraffirming
Unpublished
Opinions
D.C. 44 14 67
First 32 C12 17
Second .37 o 9 51
Third 50 8 77
Fourth 43 14 121
Fifth 36 11 109
Sixth 41 12 111
Seventh 38 16 118
Eighth 28 17 35
Ninth 28 19 231
Tenth 29 . 5 i
Total 3€ 14 1018

Socvree: Caleuluted from Stctistienl Data, supra nats 35, T'ables 172, 57

SetzE Dismiseals for went of prosecution and ceees transiarred were ex-luded fromm hoth
numera:or and denominatar in computing the percentages of nonathrriance. The former
fzure compricad all incwinces in windh the sppeiinte court did anytlung other than ztfirm
the opinion helow or disrmiza the appeal. Opininns cnded “ithrmed in part and raversed in
pert” thus were clarsified a2 nonsffirmancey

i
0

3
3

™ See Table 12 supra
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It should not. be surprising that the rate of nonaffirmance in pul
lished cases is nearly three times that figure. With few exception
when one court reverses another, it means that the system has ni
worked properly. Almost by definition, the opinion on appeal is .
sufficient interest to warrant publication.

Some reversals reflect mistakes in routine matters on the pa
of district judges. The inability of judges to apply commonplac
law correctly shovld be a matter of concern to all.’*? Including suc
reversals among the unpublished opinions conceals the problen
Earlier, we discussed several examples of unpublished opinior
correcting plain error by the trial judge.'*® Another is Wesley |

" Green.*™ The trial court hed dismissed a complaint hecause venu

was improperly laid, without establishing in the record the partie
residences. Any such error, however embarrassing, should not k
kept from public scrutiny.’®®” -~

Reversal on routine matters may signify more than poc
craftsmanship by the trial judge. It mav, for example, point to ur
ceriainty about the content of governing law. The court of appeal
may not publish a reversal because, to it, the governing law wa
clear; such may nct be the perception of others. Fut diifcrentl:
tlie unpublished opinion muay clarify precedent to such a deg
that the opinion saould be published. Sanchez v. Califano*?® wg
stich a case. Its outcome turned on the allocation cf the burden ¢
proof in Social Security disability cases. The court of appeai
thought the issue determired by its cwn published rrecedent. A
tnough the court probably was correct, the precedent wes hardly

"** The major concern, of course, is a geinsral interest in the nuality «of justice beir
dispansed. There may also be a more specific concern, huwever. An exasmple weuld be a tri

judge under considera’: it for elevalion to a higher Lench: if his reversai rate were abno

matls high it meght 2ovse wecond thoughe
plagued Judee Carviesi when he was nomnated b ite surpreme Cogrt Soe NUY Time
Maroa, 1370 at 21 o0l »

VY Ner teat and rotes at notes 104.108 s e

e No. TT-2UBY (it S Octl 1%L 19TR) Sev aiss Daan v Wenzler, Noo 78437 (2
Cir. Dec. 0. 197%) (faiture to pereiit plaintiff Lo amend corrplamt cnce, which is a matter
nehit under Fen, OO POoToagy,

e *\ simi'ar - nahsis applies to mistakes by federal law enfurcement otticials. Even
remand based on ccoiufession of error by the (nited Stares Attorngy can he interestit
enuugh to warrent nubliceiion. tnited States v Martin, No. 785027 {%th Cur. lune =, 197¢
eontained nut on:v such A confesmian, but nlso an obser: 3t that depuriures (rom Fen, |
Crim. P. 11 were “very yreat.” [J. That is a most inforruative comment {or onyons tule
ested in Lh“ workings of on” criminal juatice system.

13e 77-1900 (1nth Cir. Jan. 11, 1979).

Digh everen sate wes ane of et rahlems th
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model of clarify.'s” Publication of Sanchez would have helped
avoid similar difficulties in the future.

Reversals in routine cases may alsc reflect a continuing battle
over the ccrrect legal standard to apply. That is especially likely in
areas where a large number of frivolous cases arise. The finder of
fact naturally will seek tc dispose of these quickly: the appellate
court, faced with different pressures, may not be so keen. In Kidd
v. Mathews,'*® for example, the Sixth Circuit, in reversing a denial
of black lung benefits, noted that the “Secreiarv [of HEW] has
again used conflicting medical tests to prevent the establishment of
the [statutory] presumption.”**® The Secretary’s evident unhappi-
ness with the governing legal standard should be exposed, so that
others will be aware of the dispute and have the opportunity to
comment on its merits.'*®

Finally, for all the reasons discussed above, reversals are quits
likely to create law. Many of the decisions discussed in the analysis
of separate opinions and suppressed precedent zlso were reversals.
That observation should come as no surprise; where the reversal
does net turn on correction of piain error, it is likely that the court
below could rot possibly have known the “true” state of the law,
becaus= it had never been declared. Thus the circuit court is forced
to make law. If it does not publish its opinicn, it creates a sup-
pressed precedent.

All of the phenomena just discussed weigh strongly in favor of
publication of all reversals. They tell us interesting things ebout
the workings of our legal system, they provide helpful discussicn of
legal concepts, and thev sometimes create—or at lesst clar-
ify—precedent. Furthermore, reversal is an easy criterion to apply.
Unlike most of the criteria used tu select opinions for publication,
reversal requires no subjective evaluation. Publishiug all reversals,
however. would entzil & heavy cost. ff all 1918 unnublished non-
effirmances In the survey year’®' hed been nablishied. the number
of puhiished npinicns would heve increased by one-fitth

T See Reating v. Secratary of HEW, 488 T.2d 78R, 7w ojuth Cir. 197725,

BN TR-2530 dth Clr. Avg 24 19TR).

Y fda, wiip op. at o \

' See qlso Lakins v Maclntosh, Noo TOR22% (4th *ir. Apr, 270 1079) (dintrict court
erced 1n granung sumenary jndzTent in a prisoner's dvil ryphts acting). The swondard fuor
summary judgment 1a civil rights cares has Meen a subject of diap e in the Fourth Circuit
for some time nev.. Sce Limted Publication, supra note 4. at &4 n.84,

" Sve Table '3 sunra

"** There were 4599 published dispesitinns dusing the study year. See Tsble 1 supra
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It may be, however, that some middle ground can be found
beginning with the observation that not all nonaffirmances deserv:
publication. One case, for example, raised questions concernin;
Michigan's regulation of abortion clinics under a 1974 statute.}*
After the decision below and oral argument in the Sixth Circuit
Michigan revised the statute. The Sixth Circuit remanded for con
sideration of the constitutionality of the new law. Because remanc
was based vpon an intervening event, psssage of a new law, the
opinion sheds no light on judicial practice. It is the parzdigmati
opinion without value to anyone other than the litigants.

Similarlyv, a “pass-through” of a Supreme Court remand has
such litile value that its publication would be hard to justify.!+ A
decision not to publish a remand in iight of a Supreme Court opin

" ion in another case would be more questionable.

Finally, there is no need to publish a reversal based upon ar
intervening change in the law of the circuit. In that situation, the
reversal tells us nothing about the quality of decisicn making ir
either court. It may not even raflect a disagreement over the con:
tent 'of the sukstantive law.!*®

It is impossible to tell from our sample the nuzaber of rever.
sals whose publication would not be called for urnder almost any
criteria.’*® A rough guess, hcwever, is that abcut half of the noa
affirmances center on reasons unrelated to the workings of the ju-
diviary and the application of preccdent.’*” We believe that the re-
inainder should be publisiied. Although that <would eniail &
significant public cost, the game should be worth the candle. Tc
ensure proper handling, we recommend that all reversals be pub-
lished unless thz reversal is hased upon a standard or fact not
known te the tribunal below at the time that court nr sgency mads
its decision. We believe that rule =ill Lest square cust vith henefit.

' Abortien Coalition v. Michiran Dep't of Pib Health, No. 77-1223 (5th Cir. Sept. 19,
1675
** A different cess would be preranted bv subttantive constderstion of a Nupreme
Cuurt opinina hefore remnnd tn the trial court. That unquestionabiy should be pubisied.
In Lamites Publicatinn:, surra ncte 4, we recommmended publicetion of all remands o
Saprems~Court decisions. /d at 832 Wae nnw helieve publication of a “pass-through”
UNNLCLSNATY.

*¢ See, e ¢, Garlrer v. Zahradnick, No. 77-1879 (4th Cir. Sept. 29, 1978) (case held in
abeyance pending docision in Gordon v Leeke, 874 T.2d 1147 (4th Cir.), cert. deniea, 439
U.S. 970 (1978 remand in Gardner required by ruje cetablished in Gurdoni.

'** The msj.r problem is the cryptic nature of so many of the opiniuns.

"' One-half ia a romg.a estimate by the authors after reading all nonaffirmances in the
snample.
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r"‘;f d. Summary of cpparent costs. Far and away the majer
A7X problem we have identified in connection with limited publication
z’“r‘ﬁ is that created by opinions that do not satisfy minimum standards.
;:-w Such opinions do not give the appearance that justice has been
done. Mure importent, perhars, shoddy opinions may reflect the
quahty of thought that went into the decision itself. Thoughtless
opinions are a danger to be guarded against resclutely, especially
given the lack of correlation Letween productivity and below-stan-
dard opinions. We believe every opinion can satisfy minimmum
standards.

Suppressed precedent is s much less significant problem. If
the courts of appeals were to recall that opinions of public intzrest
should be published, the problemn would be lessened. In addition,
the publication of all decisions with separate opinions, as well as
many reversals, would help both to avoid suppressed precedent
and to ensure the circulation ot opinions that ere independently of
interest to the public. .

3. A Hidden Coust: Disparaie Irinc~t and Certiorari Courts.
A third cost, the di'oa:ate impact of limited publication, may be
more pnr'ncxoqs, for itz fuli effect stems [roin the cumulation of
various devices adopueu by the courts cf appeals over the last dec-
ad2 or so to cope with their increasing rascload. An sppreciation of
the problem requires consideration of the interaction between limi-
ited publication and three reiated phenomena: (1) the disproncr-
tionately low rate of publication of opinions for some types of liti-
gation, such &s prisoners’ petitions, Social Security cases, and
appeals in forma pzuperis; (2) the decision by the courts of appeals
of a substantial number of cases without oral argument; snd (3)
the use by the circuit courts of centra! statfs ~f atiorneys to aid in
resesrch and decision making.

“Tahle 14 displavs the subject matter «f the appeals terminated

"
=
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iterns in the table is the comparativelv higih nonpublication per-
centages oi prisoner civil rignts cases. Sncial Security cages, and
prisoner petitions in general. Such hizh nonpublication rates
should crme as no surprise, _‘wowe\,g., for those subject marier areas
) are the most likely to produce frivoluns litigeiion hecause of the
ahsence of disincentives to appeal. In addition, cnses in thuse cate-
gories often involve emoticnnl issues, pursucd by litigents who seek

persorral vindication without any reulistic expectation of legal rem-

TSRO WY ATEIANEIS er LA IV i »

during the 1975-79 Keporting Year. Most interesting among the’

g

'y
BT G T A

®

i3
’

fq‘.,. S K

R S AT R L TR Svpgrapn

»

etel

B RELI Iy A 2 bl DAY At pos S


http:Certiora.ri

camee e cmil

622 The University of Chicago Law leview {48.572

edy. Finally, such claims often turn on factual rather than legal
issues; hence, there is less that an appellate court can do to review
the decision below.

TABLE 14

NATURE OF ArpeEaL

Subject Matter : Number of Number of Opinions not
of Appeaj Published Unpublished Publi-hed
Cpinions Opinions (<¢)

United Ststes, Plaintif

Civil Rights 11 8 0.1
Tax 16 50 . 758
Land Condemnation 6 9 60.0
Qther 118 - 102 ’ 48.1
subtotal 143 169 ' 54.2
United States, Defendant
Prisoncr Petitions 167 456 73.2
Civil Rights 94 176 “65.2
Social Security 92 205 76.8
Tort 68 116 63.0
Cuiher 339 417 55.2
subtcial 760 1470 65.9
Private Cases
Prienner Petitions 290 1038 72.7
Civil Rights 3298 708 64.0
Securities €8 75 2.4
Labor g1 116 £6.0
Tort 272 357 56.8
Other 696 786 - R3.0
" subtcta! 1815 3080 62.0
Criming! 1220 1623 53.1
Taoral 4028 6342 6l.1

Soukce: Statistical Data, supra nute 35, Tables 7, 19.

Anmother problcm is the relatively high percentage of unpub-
lished apoeals that were filed in forma pauperis. Among unpub-
lished opinjons the in forma pauperis rate was 32%, while among
published opinicns the rate was only 20%.'** Once again, the dis-

.

'¢¢ These percentages are {rom Statustical Data, supra note 35, Tables 1P, 3P, 4U. 5U.
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crepancy can be explained by the higher proportion of frivolous in
forma pauperis appeals because of the absence of disincentives to
appeal. Nevertheless, both phenomena—the disparate publication
treatment of cer:ain types of litigation and the relatively high inci-
dence of in forma pauperis cases on the unpublished list—give rise
to concern for tvo reasons.

First, the disparate imipact of nonpublication arguably sup-
ports a claim of denial of equsel treatment by the courts. The issue
has been raised before the Supreme Court, but was paszed over by
the Justices.’*® Before this study, however, there was no hard evi-
dence that certain classes of litigants were most likely to suffer be-
cause of limited publication. Nevertheless, even with empirical
confirmation, the constitutional claim is at best colorable, because

the circuit courts’ practices weould almost certainly pass present .

equal protection tests. The statistical frivolity of certain types of
appeals surely provides a rationral basis for the disparity, and none
cf the types of litigation is based cn a currently recognized suspect
classification justifying strict scrutiny.

Vhether constitutionally justified or not, lmgants in the af-
fected classes still will helieve that they have received second class
justice. That is a problem, for the appearance of justice is nearly as
important ec the fact.’® The federal courts, which view themselves
as the guardians of equal justice under lsw, should be uniquely
sensitive to claims that their own house may not be in order.

Second, the danger of routine treatment is another threat to
judicial rezponsibility. It is pessible that a judge’s 1aind subcon-
sciously will rur along these lines: ‘““This is a prisoner civil rights
acticn appealed in forma pauperis; past experience teils me there is
notiiing to such ceses. Therefore, 1 don't have to think about it,
and if T don’t publish an opinion I won't have to sift threugh a
meaningless recosa to prova the frivoiity of this appeal to an in-
caring punlic.” We elieve thet judges zealously gruard sgainst such
irresponsible decisicn making. But thzre is a danger of a judge de-
veloping a conditioned response to the surfacc characteristics of

—_—_————— e — = —— —_—

** An equnf protectinn chajlenge to the Sevent’s Circuit’s limited publication eractice
was made in Brief Amicus Curniae of the Chicago Council of Lawver< at 15-12 Browder +
Direcuir, 434 U.S. 257 (1976). The Sl,prtme Court's opinion in Browder, however, did not
address that issue.

'** That may par:ly erplain the relatively high percentage of criminai sppeals (44.9%
that are puhlished. Many of those appenls are, no duubt, frivolous and in forma pauperis.
Yet is is hard to uphold s conviction sithout rame attempt at explanation, and cnace that
attemr:pt has heen made there is an incentive to publish the fruits of the labar




. certain classes of recurrent and annoying litigation. Requiring &

judge to justify a decision to the public is one way to minimize that
danger.'®!

All of the circuits provide that oral argument need not be
heard for some appeals. The idea is to expedite disposition and
conserve judicial resources in cases where the issues are so plain
that oral argument is most unlikely to add to the quality of deci-
sion making.'** Because such “clean” cases are likely to result in
rontine dispositions without precedential iinpact, we should expect
a substantial coincidence of nonpublication and denial of oral ar-
gument. In the survey year, this hypcthesis proved true. Only 3°%
of unpublished cases were argued orally, as compared to 817% of
published cases.'®*

~Although those figures are not surprising, they lend-force to
the concern that nonpublication reduces the incentive for judges to
probe beyond the surface of the case. That concern is particularly
acute in cases submitted for decision on the briefs, for oral argu-
ment may show a court that the case has depths not apparent from
the paper record. Decision without argument, ccupled with the
prospect of ncnpublication, removes two safeguards that might
lead a court to notice that the case is not in fact “routine.”

Finzlly, there is the role played by central staff in the formula-
tion of opinions. Over the past decade, many courts, inciuding the
United States Courts of Appeals, have added large numbers of
siaff law clerks to assist in preparation for argument ard later dis-
position.’® The Nirth Circuit, for example, einployed thirty staff
clerks in 1978.'** Aithough the use of stzff clerks varies widelv

1% Judge Coftin addreased this point eloquently in his recent hook:

A remnarkably etfective device for Jetecting fissures in accuracy and legic is the reduc-
tian tn writing of the resuits nf nne's thoupht pricesses . . . . Sornshow, a decision
mlled over in cne’s head of tuiked sbout in conferunce loaks different when dressed
up in writen words and senr out into the sunlight . . . . [W]e mav be in the .erv
middle of an epiuier. struggling te reflect tive reasouning al! judge: have agteed on, only
trreelize that i simpiy “won't arite.” The act nf writing teile us whay was wronp with
the act of thinxing.

F. Corrv. Tur Wavs of a Jupcz: RaZrLecTioNs rrom THE FEDFRAL ArprLLaTE DEncn 07
(1980, | '

190 Aprrwi LATE JUSTICE. supra note 2. at 2-32.

' STATISTICAL D)ATA, supire note 35, Tahies 117, 1U, 4P, 4U.

1% See generally . MEALGR, APriipate CovRis: STAPF AND Prorrss in Te CRisis 0f
Voruwme (19744 Hellican, supra note 57: Lesinski & Stekmeyer, Prechearing Research and
Screcning in the Michisen Court of Appeals: Gne Court’s Method fur Increasing Judicia
Productivity, 25 Varp. L. Rev. 1211 (1973); Thompron, Miligating the Damage--Que
Judge eand No Judge Arpellate Derisions, 50 CaL. Sr. B.J. 476 (1975},

'¢¢ Hellman, supre note 57, at 948,
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from court to court, in some the clerks are heavily involved in pre-
paring preargument memoranda and draft opinions. Such proce-
dures present an obvious danger of delegation of judicial responsi-
bility either to the presiding judge of a panel or to the staff itsalf,
leading to what one state judge styled the “one judge” or “no
judge” decision.'®®

That danger increases with the concentration of staff law
clerks in areas of the law where the high volume of cases makes
specialization possible—even desirzble, given the possibility of
economies of scale. Those high-volume areas, of course, are most
likely to be the ones where frivolous appeals are the most com-
mon—criminal, prisoner, and social security cases, and appeals in
forma pauperis. If, as secemns likely, those cases frequently are de-
cided on submission, it can be seen how markedly the process by
which many appeals are *“heard” differs from the general percep-
tion of an appellate decision as based on a collegial exchange of
views, marked by multiple drafts and developing ideas.’®”

That ideai may not often be attained. In fact, when the cumu-
lative impact of limited publication, central staff, ard the associ-
ated phenomenas is assessed, it can be seen that the courts of ap-
peals often beheve much like courts with discretionary
jurisdirtion—Ilike certiorari courts, in short. Suppcse a petition for
a writ of halieas corpus is denied by a lower court. The case is
reviewed by a staff member, who makes recommendations and
submits draft opinions. It is disposed of witlout srgument bv the
ccurt. That process could equally well describe a denial of certio-
rari by the Supreme Court or the disposition of a “routine” caze by

a circuit court. They certainly cannot be distinguished on the

ground that denials of certiorari are unjpublished and non-
precedential; so are most such “routine” circuit court decisions. A
piausible distinction is that denials of certiorari typically are nnt
accompanied by a staten:ent of reascns. but cur findings show that
many of the circuit ccurts’ urpublished opinions are similarly be-
reft of jusi.fication. A formnal diffi-rence eziats, of course, in that
discretionary jurisdiction in the Supreme Court has been acthor-
izea by Congress,'*® while the appeilate jurisdiction of the circuit
courts is mandatory.'*® But when washed ia ihe “cynical acid,”™®?

]

'* Thom;son, supra nate 154,

'*" The best descriptivn of the ideal procens is Hast, The Time Chart of the Justices,

73 Hanv. L. Pov. 84 (1935
' 28 US.C. § 1254 (1976).
1 /d § 1291.
** Hulmes. supra note 6, at 4.
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this formal difference evaporates. For the realist, the processes are
the same. The conclusion is inescapable that, with regard to a large
part of their caseload, the circuit courts have transformed them-
selves, contrary to congressional mandate, into certiorari courts.

Perhaps such a transiormation is the necessary resuit of an
overwhelming caseload. It may be that little has been lost, and that
the quality of justice has not been diminishad appreciably. Cer-
tainly some such steps are necessary to allow the continued opera-
tion of the system. Yet the cest of a changed appellate process
must be recognized for what it is in order that the final price of
judicial overload can be fully reckoned.

_ V. CONCLUSION
A, A Model Rule

Our survey of the publication habits of tha circuit courts con-
firms that the principal benefit of limited publication is swifter jus-
tice; in addition, there may be savings in judicial efforts ihat in
turn may be tranclated into gains in prcductivity. We have also
identified two major costs: suppressed precedent and, more seri-
ously, a marked number of low-quality opinions. Those findings
challenge the critic to fashion a rule that msximizes the benefits of
limited publication while avoiding as many of its costs as possible. -
The Model Rule that follows attempis to meet that challenge.

Rule ___. Cpinions.'®

1. Minimum Standards::**

Every decision will be accompanied by an opinion that suffi-
ciently states the facts of the case, its procedural stance end his-
tery, and the relevant legal autherity so thnt the basis for the dis-

"' We nrst proposed @ Model Rule for publication in Limiat- & Publicosiin, sipra note
4, at 837.40. The version in !+ toxt reflects lessons liarned in the present study

The Model Rule does not mention the noncitation coroliary to imited pubiication he-
coice ts atudy iid not include any findings relative to eitatier. We have brietly summa.
rized’our view of noncitation rules in text and notes at nutes 28-33 supra. For 4 more de-
tailed analvsis of nuncitation rules, .ee Non-Preccdential Precedent, supra note 4, nt 1194-
Qa_ Similarly, this atady did not focus on the circuiation of unpubliched opriai s, aa the
Model Kule dows not nddress the probiem. Qur views cn cirelation are exereised in Lim-
ited Publication, supra note 4, at 813-14.

' [netusion of a section ¢n minimum standards was designed to focus judicial atten-
tion un the need to provide a mininally satisfactory explanation of why the court resched a
given result.
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position can be understood from the cpinion and the authority
cited. :

If the decision is based on the opinion below, sufficient por-
tions of that opinion should be incorporated into the cpinion of
this court o that the basis for this court’s dispusition can be un-
derstood from a reading of this court’s opinion.

9. Publication of Opinions:
a. Criteria for Publication: An opinion will be published if it:

(1) establishes a new rule of law, or alters or modifies an ex-
isting rule of law, or calis attention to an existing rule of law
that appears to have been generally overlooked;'s?
(2) applies an established ruie of law to {acts significantly
different from those in previous applications of the rule;*®
(3) explains. criticizes, or reviews the histcry, application, or
administration of existing decisional or enacted law;!®®
(4) creates or resolves a ccnflict of authority either within
the circuit or between this circuit and another;:®®
(5) concerns or discusses a factual or legal issue of significant
public interest;'*? :
(6) is accompanied by a concurring or dissenting opinion;
(7) reverses the decisicn below, uniess:
a) the reversal is caused by an intervening change in
law or f{act, er
b) the reversal is a remand (without further comment)
to the district court of a cese reversed or remanded by
the Supreme Court;'*®

' The first clause of this rule wns incluried in the rindelines for opinion pubiication
suzgested by the Federal Judici Center. Ser Sranvarus, supra note 17, at 13, It was in-
cuded in some forman seseral cirenit plans, Ser Drsrns 1 oo Coremsia Cinettn PLaN para,
a. 41 Cre 2o drenas; Ty Cies R 250y, f30 Crre Honpp @ b 91 Cie R Zithil s
The Inst cievse, the resurrection e, seemn to be 15e unige property of the Ninth Circuit.
STH (ia R. 2Hb)i2).

" See DictrieT of Covesita Cinerrr Pran para e 811 Ciro R.oapp § i),

1 See DisTrieT ofF Cotvusia Clrevis Pras para. ¢ 4700 Criee Ro Taanin; 7ti Cire R
Iley1uiiiy: yme Cin R 21BN

¢ See DistwacT oF Corumsis Cincvir 21 ak para. di 4ti Cir R Isratv): Tt Cine R
IMHDIGIEC): Bt Crw R, app. T 4(h), (0 1o Crw. K. 170d)e ).

147 See DisTricT of CoLumuta Crrotar Pran para. by 41 Cime Ro186aG; Tru Cime I
3leMD)(uy; 815 Co Reoapp. 1 4td); ¢an Cie. B. 214b)ia,

1 Elsewhere we recommended-the pubheation of all teversais. Sec Limited Publica-
tion, supra nrte 4, at 639. Here we withdraw thst recomsuendauon because it would unnee-
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(8) add-ssses a lower ci-urt or administrative agency decision

that has been published;!*® or

(9) is an opinion in a disposition that

~a) has been reviewed by the U'nited States Supreme
Court, or
b) is a remand of a case from the United States Su-
preme Court.!”®

b. Publication Decision: There shall be a presumption in
favor of publication. An opinion shall Le published unless each
member of tlie panel deciding the case determines that it fails to
meet the criteria for pubiication.

3. The court recognizes that the decision of a case without
oral argument and without publication is a substantial abbrevia-
tion of the traditional appellate process and will employ both de-
vices in a single case only when the appeal is patently frivolous.

Manv of the provisions of the Model Rule were suggested by
existing circuit court rules. We provide textual discussion onlv of
those provisions that were suggested primarily by the empirical
study. : .
The most striking finding of the study is the extremely high
cost of nonpublication in terms of opinion quality. Nine of the
eleven circuits produced twenty percen* or more below-standard
opinions. In six circuits the figure was above thirty percent.!'”* Sec-
tion 1 of the Model Rule should remedy that situation. The need
for the provision is all the more apparent given thet opinion quali-
ty is not correlated with productivity.'*? In other words, by adopt-
ing section 1, the courts could remedy the most serious drawback
of nonpublicatinn—pnar opinion quality—without reducinrg pro-
ductivity. The case for the provision thus is very strong.

essarilv increase the courts’ publiched opinien totais by inciud.ng puss-throughs and other
oprnions of limuted precedential vaiue.

v Jee amt Cie R 18Ma)(vid: Sixtre Ciicurr Puan © 1, 01 CiRe RL S0 #7i Clr,
R. app. 1 4te); 9t Cir. R, 21(hi5).

'"* A case that hus genergted o full United Statcs Supreme Court spinion clearly shauid
be pul.shed al the cireurt court level —even if the publication crder is retroactive. A circuit
court opinion feiiuwing a remcend frerm the Supreine Court also should be published. Hew-
ever, if the opinion is simply a reference back to the district court, there is no need for
publication.

111 Sce Table 10 su;.:ra.r .

. " See Table 11 supra.
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Section 2 of the Model Rule includes detailed publication cri-
teria. Six of the eleven circuits currently use such detailed crite-
ria.’”* OQur findings showed no positive correlation between specific-
itv of publication criteria and the percentage of opinions
published.!” Nevertheless, we favor specific criteria on the theory
that the publication decision will be inade in a more intelligent and
consistent manrer if the judges have detailed criteria to guide
them. The result should be fewer casss of suppressed precedent.
Additionally, our figures de not disprove the effect of specificity on
publication percentages; they simpiy fzil to prove it.

Three of the criteria warrant individual discussion. Section
2(a)(3) tries tn ensure publication of opinions that reflect problems
in the administration of justice or the working of case or statutory
Jaw. Judges are in a unique position tc observe such problems. Any
opinions that result from that advantage should be made generally

available.

Section 2(a}(6) of the Model Rule calls for publication of all
cpinions that are accompanied by cencurring or dissenting opin-
ions. The results of the study provide strong evidence that such
opinions are likely to deserve public dissemination. Of the four
such opinions that we evaluated, oniy two were correctly left un-
published.!” Furthermore, the cost of such a provision is negligi-
ble. In the entire survey vear, oniv thirtv-eight such opinions went
unpublished—aboout 0.5 of the icr2l of unpublished opinions.’*®
This halance of costs and benerits strongly supports section
2(a)(6).

The situation is not so ciear with regard to section
2(a)(7)—publication of reversals. Qur f{indings indicate that many
unpublished reversals should have neen pubiished. Some were law-
declaring opintons and others revesled important information
about the performarice of lower conrts and admimstrative agencies.
On the other hand, some reversais, fur instance those caused sim-
ply hy an intervening chenge in the facts or law, should not have
been published. An addition to the equation is the high cost of
publishing all reversals. In the sirvey year., such a move would
have increased the total of puhlithed opinions by twenty per-

' See Tubie 4 cupra.

7 See wxt and noies at notes dh 3 supra
178 Cho text and notee at potes 115-121 supen
M8 Sir text at nate 131 supro
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cent.!” Accordingly, section 2(a)(7) is a compromise that attempts
to secure the publication of only those reversals that are likely to
be significant.

Section 2(b) of the Model Rule calls for a presumption in
favor of publication. Our results indicate that such a presumption
is likely to affect actual publicaticn behevior, because circuits with
a presumption against publication actuaily did publish less than
circuits without such a presumption.!”™ Incrzased publication is
likely to diminish the problems of suppressed precedent and poor
opinion quality. Although there may be some loss in the area of
swifter justice, our resulis do not suggest that productivity is likely
to suffer.’”® Section 2(b) also requires a unzanimous decision of the
panel in order not to publish. ,

The language of Sectiorr 3 is entirely precatory. It simply calls
for judges to recognize the dangers irherent in combining several
judicial “shortcuts” in a single case. There is some temptation to
call for publication in all cases in which there is no oral argument
or vice-versa, but the cost of such & provision is high. In the survey
year, it would have more than doubied the total of published opin-
ions.'®® Qur hope is that the precatory lanfuage of Section 3 will
call the judges' attention to the possibility that they may be trans-
forming their courts, without statutory authority, into cer.orari
courts.

B. Summing Up

The discussion of limited publication has produced numerous
claims concerning the harms and benefits of the practice. This
study permits an empirical evaluation of many of these claims. [t is
cicar that limited publication produces at least one significant ben-
efit—swilter appei'ate justice. The claimed benefit of savings of ju-
dicisl time 2nd effert is jess clear. It is difficult to read many un-
publisized opiniuns without concluding that relatively little time
and effort was spent in their production. Yet we found no positive
correlation between a circuit’s tendency not te publish aind its pro-

A\ d
'

Y% The number of published opininns for the surnev yvear 1n ail circuits was 4699. Se
Tehle 1 supra There we-e 1018 unpubliahed noretfirmances. See Table 13 supra.

1 Gee tex’ And noi-s at netes 51-53 supra.

17 See text and nutle at note B4 su;ira.

%o [t the 7377 of ~!l unpuhliched opiniona decided without aral argument, see text anc
nute at note 152 zuprc. had been published, the number of published opinions would have

shat 1n from 439 ta 10721 See Table | sun-a
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ductivity. Other variables may obscure the relationship between
nonpublication and productivity. Alternatively, the judges may be
using the time saved to perform important but nct case-related
functions. Althcugh we suspect that the time-savings hypothesis is
true, we are unable to verify it emnirically.

Our examination of the circuits’ work has provided little to
justify major concern about the problem of suppressed precedent.
We did, however, find a nurober of cases where valuabie discus-
sions of difficulties with the law or its administration were sub-
merged. The circuit cousts could substantially remedy the problem
by adhering to several of the provisions of our Model Rule.

The more significant drewback tc the system: is its pernicious
effect on judicial responsibility. In many circuits, large percentages
of the unpublished opinions failed to satisfy even minimum stan-
dards. Further, when nonpublication is combined with denial of
oral argument, the result inay curtail the appellats process in a
way inccnsistent with the mandatorv appellate jurizdiction of the
courts of appeals. Once again the Model Rule provides a way to
reduce those costs substantially. :

Perhaps the greatest danger of anyv procedural reform is that it
will be adopted without sufficient reffection or ccntinued without
sufficient study. Although the publicstion plans received ample
thought before their adoption and during their first several years
of operation, study of the eflects of the plans has almost entirely
ceased. From 1973 until 1877, tlie planz were the subject of annual
reports by the Administrative Office of the United States Courts to
the Judicial Conference of the United States. The reports are no
ionger being made: since 1977 the study of the plans has come
largely from outside of the judicial system. Clearly the courts
themselvzs have no laciiities to cuaduct such inquiries. The proper
agency is the Adminisirative Ofiice. Data on the workings of the
publication pians tand cther recent appellate court reforms)
gt suld be included a< a regular part of the Annueai Renort. Perhaps
after several years of such rcporting, more ambitious statistical
studies will be pessibie and will previde more conclusive answers
to the questions arising out of the !limited publicaticn debate.
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ProLisiED QUARTERLY DY THE BOARD oF Eprroms

1951 No. 3

HIDE AND SEEK PRECEDENT: PHANTOM OPINIONS
IN OHIO

Robert L. Black. Jr.®

- [. IxTroDUCTION

Ne one seriously questions the advisability of publishing most deci-
sions of the highest court of any jurisdiction. Because this court of last
resort exercises ultimate authority. its pronouncements shoukd receive
the widest circulation that circumstances will ailow. This is particu-
larly true when, as is most often the case. it has the aption to sclect for
decision issues of hroad public significance extending beyond the in-
terests of the litigants. :

Opinions of jower courts are of a different nature. and the publica-
tion of these opininns is an area that invites reculation. Not every
appeal has great public significance and a number will have no lasting
effect besond the concerns of the parties tn the litigation. Others.
however, will extend the application of established principles to new
factual situations. develop new rules of law or modifv old ruies under
the tradition of evolution characteristic of Anuvio-American jurispru-
dence. These deserve pablication.

Publication of court opinions. huwever. is a mnixed blessine. Begin-
ning more than 300 years ago, conunentators exprossed apprehension
about the flood of fegal publication.!  Both production and retrieval
of opinions require cnormons expendipires of time, hnman encray and
mones . and overpnblication ocenrs when production costs rise tn 2
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IrLisiep QUARTERLY BY THE Boarp oF Eprroms

1951 No. 3

HIDE AND SEEK PRECEDENT: PHANTOM OPINIONS
IN OHIO

Bohert L. Black. r.®

[. INTRODLCTION

No one serionsly questions the advisability of publishing most deei-
sions of the highest court of any jurisdiction. Because this court of last
resort exercises ultimate authority. its pronouncements should receive
the widest circulation that circumstances will allow. This is particu-
larly true when, as is most often the case. it has the option to select for
decision issues of broad public significance extending bevond the in-
terests of the litigants. .

Opinions of fower courts are of a different nature. and the publica-
tion of these opinions is an area that invites regulation. Not every
appeal has areat public significance and 2 number will have no lasting

effect bevond the concerns of the parties to the litigation. Others. .

however, will extend the application of established principles to new
factual sitnations. develop new rules of law or modify old ruies under
the tradition of evolution characteristic of Anglo-American jurispru-
dence. These decerve prablication,

Publication of court opinions. however. is a inixed blessing. Begin.
ning more than 300 vears ago. conunentators exprossed apprehension
abont the fload of legal publication.'  Both productivom and retrieval
of opinions reguire cnormotis expenditrres of time. hnman encray and

.
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leve] no longer commensuratie with the benefits.? For these reasons. a
1973 report Ly the Advisorv Council on Appellate Justice suggested

_the establishment of criteria {for publication.? Eleven United States

courts of appeals and sixteen states have adopted plans that regqulate in
varving degrees the publication of court npinions.*

Ohio has not. Every decision of the Ohio Supreme Court is required
Ly constitutional mandate to be published. but there is no clearty
defined publication plan for the intermediate courts of appeals.” In
1979 less than 3 of courts of anpeals decisions were published al-
thoueh those courts made tinul disposition of 88% of their caseload in
that year.” '

2. A technole mahes reteneal o siecibic stenss from a general mass more feasible
cennoineatly. the abiite to ruanage e mass s enhaneed provided that the new sestens ean by
aperated b the averaze professianal -

LoAmuawny Corsan 0N AITrI ATE JOSTICE. STANDAkn ot PUBLICATION oF Jisictar

Oresions (F1C Rescarch Series Noo T3.2-19731 hiercinalter cited as Sraxpanns 1973] The
Craneil on Appeilate Jasvtiee i- sapported by the Federal Judicial Center and the

National Center for State Courts, An caris eviimation of the reanit of the movement tonvard

Advisory

maore pareeed pubiication o Chanise A Suevew af the Writing cad Publlication of Opinions in
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This Article will review the current Ohio practice regarding publi-
cation of court opinions, evaluate it in light of the expericnce of
jurisdictions that requlate publicaticn and discuss alternatives to the
Ohio practice in those areas in which it is perceived as deficient,

I1. Tue Omo PracTICE
A. Organization of Ohio Courts and Their Jurisdictions

Ohiv has o three-tiered judicial svstem. not nunlike th+ federal judi-
cizl svstem. Ponts of entry are the trial courts and administrative
agencies: The intermediate level consists of the courts of appeals. and
the supreme court stands at the pinnacle of the judicial hierarchy.

The trial courts inciude a court of ¢encral and unlimited jurisdic-
tion—the court of common pleas—and special conrts of liniited jnris-
diction—the municipal and connty cenrts. Ohio has a number of
admiunistrative agencies. both statewide, such as the Public Ctilitics
Commission. and local. such as the municipal civil wrvice eommis-
sions. _ :

* The conrt of appeals is divided into twelve appeliate districts with
iurisdiction limited to the county or counties comprisir. - the diseriet.”
No district has precedence over any other district. nor is tnere a policy
or practice for coordination of opinions on the same ivwne among

*districts. The concept is that the supreme conrt will recc: oo conflicts of
judument between districts.

The workluad of the courts of appealsis fixed Ty taw - Thes have no
contzol over the filing of sppeal< becanse evers litrzont claiming
arejudicial error in a trial conrt or an administrative scency has o
right to appeal.” Three judees muost hear and dispos of all cases on
the merits.” and ol errors assigned and driefed st be pasaed npon,
whether or not dispositive of the appeal.™  Farther, the courts of
appeals are regnired to state i writing theis decsjons nd the reasans
therefor Urndike connre ath-r states, Ohio has v prec s Taee bo allon

slevels e ne srocedire Tor
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'present promptly to the supreme court broad cuestions of judicial
policy or interpretation.!* The vast majority of cases terminate at the
court of appeuls level: official reports demonstrate that the courts of
appeals terminate 977 to 985 of caurt actions tiled in the two lower
levels.'?

The supreme court has original jurisdiction in certain matters.
inchnding applications for the high peremptory write.™ Appeals as of
richt from the courts of appeals also lie in a limited number of cases. !>
The supreme conrt must hear cases certified to it by a court of appeals
that {inds its judzment is in conflict with a judgment on the same
question by another court of appeal<.’* By statutory mandale the
supreme court must hear appeals {rom the Board of Tax Appeals.i” the
Public Utilities Commission'* and the Power Siting Commission. '
All other appeals are discretionary. '

120 Sevseve s A By o293 G Conerart, 6% 5o Wi By, LSO G G

13, The statistic: for the vears 1976 throngh 197 shose thas ment ternnaatione by the Otio
Supreme Conrt ol appeals frean loswer conrte, andd terpanationa b opine ar dismissal o the
conrts of apnealswere as folis s
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1976 1m $.313 ' PR
Ty REY T2 A
197N 294 T i Oh N
Ty 153 . TN 98 0N,
T30 MEAN

Sonrrees Ogino Corre seosnary ssued by the Adr serative Direetor ol te Supreme Conrt for
the wears yuestion The et figares were nias asiadsde woben tos Article went 1o ey,

° The Olto Supresne Court corminated Cas atier that those conmung from the conres ol
appends, inchiding appeals frone the Rowrsd of "Tay Appeat o barle Fiiies Comnemrisaon, Power
Siting Commis<ior ated cases coatiy filedinbe opresoseont jor the hich peremptor wrus.
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B. Tublication of Court Opiniom‘”

The constitution requires that every opinion of the Ohio Supreme
Court be published.?! It provides that laws may be passed for the
reporting of cases decided in the courts of appeals.®® Publication of
intermediate court opinions s mentionced in one Ohio statule. one of
several that set forth the duties and powers of the Reporter of the
Supreme Court. The statute directs the Reporter to “prepare for
puhlication and cdit. tabulate. and index those opinions and devisions
of any court of appeals furnished him for publication by anv such
court.”® While the language mayv seem to create a duty to publish
whatever is submitted by "any such conrt.” the practice is otherwise.

The number of terminations by the courts of appeals has increased
in recent vears, but the percentawge of their opinions that are published
steadily has decreased.”  The percentage of published opinions de-
clined from 4.81¢C in 1976 to 2.84<0 in 1979, while judicial output
rose 36.56% . from 4.054 opinions to 3.5336.%° Othierwise stated. in
1976 one opinion in twenty-one was pubiished. while in 1979 ore in
thirtv-live was published. By way of compuarison. the perceentage of
published opinions of total terminations in the -cleven United States
courts of appeals [or the fiscal vear ending June 30, 1979 was 35,34 2

20, The foilowinge are the official reports in Olaes Qe State: Begeert and Ohin Srate
Reporn, socond Scrie e the aapeane eanees Ol Appellate Bepwarts and Ohio App, late
Reports, Second Serie- s o thee conrte of appeais. ard O Mie cllaneons Bepores, for the 1ria)
courts, '

The fliownyg are the cnofficial reporte in OLic Olao Ovinons, publisked by Anderan
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wnodficial Ohao appelae cquadoas and e lodecgd cavs comntronne Ohie Lo e editors
beaadnnites are naw heverd e Oluo Jaenpeaden o poblished by The Lasovers Conperative Pub.
lishine Company . Neche-tors N Yorkes wed Nopth §asters Reporsor and Narth Joastern
Repranter, Secored Seoes serhbedidd by W Pobbduny Corpans SE Pant, Aoty o Teert
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The decline in the number of Oliio courts of apprals opinions

“published is due in part to the manner in which publication of opin-

ions is funded. By long-standing arrangement. opinions for official
reporters are tvpeset by The Law Alstract Publishing Company. a
corporation whoilv owned Dy the Ohie State Bar Assoeiation (OSBAY,
fer its weekiv journal Qhio Bar. withont cost to the courts.”  This
printing is, in cffect. the advance sheet of Ohio's official reports
because the official reports are printed by The Law Abstract Publish-
ing Company irom this originai typesctting. The advantages are mu-
tual: the courts are freed {rom the cost of typesetting. and OSBA has
crelinive control over distribution of the official ads ance sheets.
Ohio Bar is distributed to all OSBA members as a benefit of mem-
bership. and through it OSBA alse disseminates a broad range of
material in addition to coust opinionc.®* Oliio Bar is supported
through advertising and a subsidy frum the OSBA. It receives no state
funds. The resnit is that the <ze of the publication is limited. The
prioritics {or publication are not annosinced. but clearly the top prior-
ity must be given to suprerae court opiaions under the constitutional
mandate
the inforation of interest to buer members.

Opinions of lower conrts 1end to eonupete for space with

C Gl Status of Unpublished Court Opinions

The unpablished opinien in Ohio is lannched onto a sca of ambign-
ity where_ if is diftienls to sav whether it sinks or swims. The key
publication statute requires that “lo]pinione for permanent publica-
tion in book farm shall be furnicied to the [Rjeporter and to no other
person.” T continoes, TLA M rer Naars 130 19190 il such cases miust
he reported in acrordance with this section before they shali be recog-
nized by aw! receive the official sanction of anv court.™ The par-

¢
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pose of this “no sanction” statute was to cnsure that there would be
one publisher of official reports, just as similar rules in other jurisdic-
tions prohibit the citation of unpublished opinions.??

It may fairly be said that this purpose has been subverted by actual
practice. The apparentls mandatory nature of the “nn sanction™ rule
has twice been held to be directory onlv.?®  Lower courts constantly
refer to their own unpublished opininns as having precedential value
and citc the unpublished opinions of other courts. Unreported cases
are cited in Ohio law review articles and in Ohio law treatises.*

Ther- are several svstems of summarizing nnpublished cases. Each
week Ohino Bar reports summaries of selected civil cases from the
courts of -appeals. as prepared and copyrizhted by Advocates” Re-
search. Inc. Summaries of criminal cases are published by the Ohio
Public Defenders” Association and by the state public defenders’ of-
fice.’™ QOther prolessional associations regularly report nnpublished
apinions either in sununary form or in fmil.™  Tlie courts of appeals
have their own methods of retricval. An “Ohio Unreported Courts of
Appeals Cases Service™ has been proposed for use by law libraries. law

publishers and law officos. which is desdgned to make available on |

miicrotiche the opindons from all appellate districts.”  Anather pro-
nosu! would furnish an index for this service.™

None of these <ources of information about Ohio’s unpublished
indicial opinions makes than avaifable in the national arena. how-
ever. The summories are indesed accordine to individuaal < stems
deveioned by cach publisher: they are not coordinated. and nonc is
capable of being keved to anv of the widel used national research
tools. such s those published by The Lavvers Co-Operative Pablish-
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ing Co.. West Publishing Co. or Shepards/MeGraw-Hill. Thus. al-
though an unpublished opinion is obviously enforccable between the
litigants. and although it is cpen and available for inspection at all
reasonable times by the general public as a public record. the mass of
Ohio decisional Jaw doces not exist on the national scene.™

I11. Dericiexcies v e Ouio Systia
A. Publication of Supreme Court Opinions

Supreme court opinions that establish judicial poliey for the state
clearly <hould be published. It alse mmakes zood sense to publish opin-
ions of tho. e cases that the court <elects for review. opinions of cuses
that interpret the United States and Ohio Constitutions. opinions that
resolve conflicts between appellate districts and opinions that involve
the review of an affirmed death penalty. The mandatory publication
regiremsent. however. makes less <ense in other areas of mandatory
jurisdictinn. such as actions filed originally in the supreme court for
the high pereriptory writs or actions appealed from cases originally
filed in the conrts of appeals. Not all of these cases raise novel issnes or
have procedeniiul vahie, In addition. it mav not be necessary to
publish «very appeal from administrative acencies.

Reliet from having to prepare publishabie opinious in these matters
wonld free the supreme court to concentrate on cases worthy of
publication— those of public interest. This could be provided by rout-
ingsuel adininistrative appeals to a special statewide eourt of admin-
istrative review or to one or more of the existing conrts of appeals. o
that the stupreme court conld select administrative cases for review
with the came eriteria that it does in all other litigation. An alterna-
tive methnd of relicf wonld be to give the supreme conrt diseretion to
seloet whieh eriving! actions and administrative appeals shall be given
the tall *reatinent of o pibliched opinion,

B Pablication af Courts of Sppeals Decisions

The intermedinrg: appeliate level haca fanction ditferent from that
of the s eme conrt, detineated by the foflowing fonr charecteristios:

e The eonrte appeal have no comtral over whal cases or how many
are Dicdl whether orizinal actinne o appeais from losoer jurisdictions,
(2 They are. i offect, the eonet of las resort i 970 10 984 of the
vases nriginating at thas o the trial level
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(3) Less than 3% of their opinions are currently being published.

(4) This level of publication is brought about not by the choice of the
judges or hy any requirement of the constitution. the statuies or the
court rules. but by the limitations on available space arising from the
economics of publication. '

The first two characteristics disclo<e a court that mayv be described
as a "97% court of last resort,” because it establishes judicial policv
{for all lower courts and zuzencxcs in its district. The court must, of
necessity. review manyv cases without precedential value. and this
brings into focus the need to diiferentiate between those cases that
speak only to the liticants and those that speak both to the present

litigants and to future litigauts. The latter should. in the interest of

efficicney and {airness, be decided by opinions well publicized and
available to all.

The “one report only™ and “"no sanction™ rules adopted in 1919 were
designed to eliminate the proliferation of unofficial reports.*® The
statutes had the desired effect. However. there is now a growing
volumt of verbatim and summary reports of unpublished opinions.
. and thesc sources of nnpublished opinions unilermine the cffectivencess
of the “one report only™ aad “no sanction™ riles.

In addition. the current practice is also subiect to the same criticism
to which the “limited publication-no citation™ rules of other jurisdic-
tiuns are subject—selective priblication of precedent destroye the con-
cept of stare decisis.® 1L lessens judicial responsibility and account-
ability. and (\(‘ntu.ﬂl\ erodes or destrovs paiblie confidence in the
judicizl system 2
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Further. the “limited publication-no citation™ rule tends to create
two bodies of law: on¢ that is published and generally available. and
another that is not published and available onlv (o special groups. It
splits the bar. because only those who have the necessary resources in
time. money and personnel can make arrangements to cather. store
and retrieve unpublished cases: those who can tend to be public lezal
offices (the attorney generul and the county and municipal prosecu-
tors) and the large urban law firms.

Limited publication and the resultant <appression of precedent
have a clear and present ettect on the quality of the judicial product.
A decision that is imited in distribution to the liticants and the court’s
own files does not receive the attention and effort equivalent to that
received by the full opinion prepared {ur publication. Judges whose
praduct is constantly relecated to dusty shelves in specialized libraries.
when that product has potential usefulness fur bevond the parties und
the situations addressed. tend 0 lase enthusiasm.

Worst of all. the confidence of the profession and the general public
wiil undoubtedly be shaken Dy accounts of clear inconsistericies be-
tween results on the same question.*” of slipshod work.** of suppressed
precedent *and of deniai of turther review because the case is not
sufficiently explained.*

IV, ALTensat:vi. Praxs vor PuslioaTioN

~ Ohio is tortenate in being able to take advantaze of the experience
of other jurisclictions that have grapoled with the jssue of drawing the
line betveen the publishable and the anpublishable by a visible,

nnilorm and readistic process. At the risk ol oversimplilication. these
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publication plans fall into two groups: those that define the line in
very general terms, such as “has precedential (or institutional) value.”™
and those that spell out in detail a number of specific factors for
determining publication.* ‘
The creation of a visible. uniform and realistic policy for determin-
ing what is publishable is not simplyv a matter of setting standards {or
publication. A publication plan necessarily brings into focus other
aspects of appcllate administration. because publication and prece-
dent stand at the very center of a svstem of law that promises reliabii-
ity, stabilitv and durability. Five ereas of concern are involved: **

(Iy What tvpes of dispositive wriitinae are allowed> Summary order?

Memorandum decision? Opinion. whether signed or per curiam?

{2y What arc the miniinuin writing standards for a memorandum deci-
sion? For an opinion?

3) Shall the presnmption be in favor of ar against pnblication®

{4) What ure the standards for publication of decivions or opinions?
Whe makes the decision about public ation. and whens

(31 What 1s the tatus of napublishied decisions and whiat is the required
distribution or circulation of them?

A. Tupes of Dispositive Writings and Minimun Writings Standards

A precedential decision should he in o form sufficiently complete <o
that both the dispositive action and its basis can be nnderstood from a
reading of the opinion. On the other hand. a non-precedential deci-
sion speaks only to the lizunts aad may be expressed in summary
terms. Thicretore. a complete pubiication plan will state what should
he the form and minimnm content of an opinion intended to he
published. For opinions not intended to he pnbiished, the complete
publication plan may permit stinniars disposition or wninial miines
and rationale on cach assignnen: of crrors all swithont recitine tie
procediral postnre or the ot

B, Preswemption Torar Accinst Pubilicaion

Creating a preannpiion {for or agnnst voblication faciitates the
determinanon ol whether to pubjish a decision. T the presumpuon s
against pablication. an opiniorwill be required to meet certain stand-
ards hefore it wiil b published. The pobiication plans of foirr United

States conrts of appeals state explicitly that the presumptien is against

A7 Foran evample of spevrhie faetors, s test accompanving note 570 infra
1S The comeeors gederyineg the discasana s this section deaw evecuvely team the Seedel
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publication.®® Two others imply that the presumption is against
publication.®® A

Creating a presumption against publication is a means of holding
down the costs of publiching and retrieving cases. Although publica-
tion cost alwavs will be an important factor in determining which
opinions arc published. alternatives to the present Ohio publication
plan should be considered lest the monetary facter continue to stand
as a bhar to the attainment of the important societal benefits that more
widespread publication would serve.

State funds could be appropriated to enlarge publication. and in
the inierest of government.i] economy. this-should be done under a
carefully. manazed plan. The use of public {funds is advanced as a
snlution hecause the benefits of expanded publication will acerue not
only to the legal profession but to the public generally. Wider publica-

e

tion would reduce. if not «liminate, the waste of time. monev and

human effort that is expended daily in pursuing. administering and
terminating frnitless appeals. whose points of Jaw already have hecn
de. ided in prior unpublished epinions. Hopeless appeals occur most
often in the criminal field. where cxperience demonstrates that the
saimne points are raised «zain and again with mindless repetition. The
disadvuntages of using state funds stem from the current disfavor with
which expanding government is viewed and {from the hish priority
accorded to meeting basic needs for human survival. On the othor
sidel it may be said that fundamental to our [orm of government is the

-muaintenance of the judicial branch as one of three essential functions

of self-aovernment. Publication of judicial opinions is necessary for
that branchs survival, and the amount of monev needed for this
purpose represents a small percentage of the total state buduet.

Two other alternatives are hased on finding the necessary resonrees
in the lewal profession. the constitueney most directly benefitesd by
improved publication. The protession has alwavs absorbed those costs
that wole Tor oroater cfficiency in the practice of Taw: it how, for
instance. moved far hecond quill pens and letterpresses. For one
altersative. Ol Bar conlid be expanded to print more opinions.
cither by aceepting more advertising or by allocatine more OSBA
funda to it The disady anraze of this conrse of action is that ils rceess
deperids on cencral econnmic conditions affecting the advertising in-
dustry. the abilitv of OSBA 1o ol advertising space and the financia

19 1 O Prnoee vosos Poacs para sas 3o G Prsncvnion Pras gpresenption favons
publication of iem-G opinion. wrd dedivers poblication of per cnnam cpimons: G Cin
Pesiac snios Pras para 20710 Cue 330, .
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health of Ohio Bar. The other alternative is to raise the price of bound
volumes of official reports. There is a limitation to raising the cost of
membership in OSBA and the cost of buving the official reports.
however, because neither should be priced out of the reach of the
profession. ‘

Another method of cxpanding publication would be to establish a
secondary level of printing and distribution. wherein oninions not
selected for the permanent official reports are printed separately in
relatively imperinanent forms. such as paperback. which are less
expensive to print and distribute.” In this condition thev cculd be
citable. and if an opinion of the secondary level proved to be signifi-
cant as precedent. it could later be published in the permanent official
repnrts. .

There are two final snggestions which do not fill the whole bill
because they do nol necessarily expand the official reports. One is to
use the privately owned publishing companies to publish lower court
epinions. such as West Publishing Company on the national scene and
the W. H. Anderson Company or Banks-Baldwin Law Publishing
Ciempany on the regional seene. As orzanizations for profit. they of
course are sclf-supporting and do not draw on public funds. Twenty
states have designated the National Reporter (West) as Ltheir officiaily
approved pablisher. and three others rely on West without official
desiznation. having discentinned the- publication of state reports.s
The national and resional reports husve the advantages of being
wide v used and readilvavailable. The other sngaestion is to construct
thie proposed system of collecting, indesing and making available all
unpit! lished lower court decisions on a stutewide basic.™  The enel
re<ait would be to [nrmish the hench and bar complete copies of cach
and every unpublished opinion. bat this woald require the assembiy
of 11 nonunblished opinicns in one place or in one device. tocether
witn svdderns for indesing and rétrieving cases.
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C. Stundards for Publication

The publication standards adopted by the United States courts of
appeals and the sixteen states that have adopted publication plans are

generally of two types. The first simply expresses a general policy.

Examples include publishing an apinion only if it has a jurisprudential
purpoce® or precedential value.™ or if the conrt and future liticants
would be likely to benctit from reading or citing the opinion.” Adopt-
ing a general poliey leaves considerable discretion to the decisionma-
ker to deterinine whether an opirnion will be published. This may be
undesirable because important decisions may not be published. and
there is a danger of inconsistency.

The second type of publication standard is specific. The follow-
ing example is a model ruie published by Reyvnolds and Richiman that
containy the criteria of publication standards already in use and rec-
ommends other criteria-desicned to build confidencc in the appellate
svstem.™

Depending on the presumption. the stundurd begins. “[A]n apinion
will be published if . . ." or “{A]n opinion will not be published unless
N ¢ :

1) establizhes a new rule of faw, or alters or modificd an cxisting rule of

Jaw. or calls attention to an existing rule of law whuel appears to have
" been generally overlooked: .

2y applies an established mie of law to feetcsignificangdy different Hom

there in previcus published appiications of the rule:

3 explains, criticizes or reviews the histors of existing decisional or

cnacted law

41 creates or resolves a conflict of anthority either within the district or

hetween distriets: :
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5) concerns or discusses a factual or legal issue of significant public
interest:
6) is accompanied by a concurring or dissenting opinion: _
7) reverses the decision below or aff 'rms it upon different greunds:
R) addresses a lower court or administrative acency decision that has
veern published: or '
9) is an opinion in a disposition that

ray has becen reviewed by the United States or the Ohio Sujpreme
Cuourt. or .

thy is a remand of a caw from the United States or the Ohio
Supreme Court.*’

The advantages of adopting a specific standard of publication are
that it defines precedential value and that it avides the decisionmaker
and limits his discretion.

The publication standord also must specify who will deterinine
which opinions will be published. Jnrisdictions have entrusted the
publicaticn decision to various groups. inchiding the unanimous deci-
sion of the panel hearing the appeal ™ a majority of the panel with the
possibility of an option in « single fudae to make the opinion available
for publication® or a committee of judaes comprised of one from
cach wppellate district and the chiet pidee of the conrt of appeals.®?
Four jurisdictions allew a conenrring or dissenting indue (o publish his
opinion (in which «vent the entire cpinien ic published " Two states
provide that the snprenie court shull decide whether the opinions of
intermediate courts will be published. ™ Saime plans provide that anv
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., litigant or other person be permitted Lo request that an opinion be
" considered for publication.®®

While the simplest solution is to impose the publication decision on
the panel responsible for the opinion (to be excreised by a majority. as
are other questions before the panel). the creation ct a special com-
mittce of judges to govern publication on a statewide basis would
ensure that the decisions are consistent. The disadvantage of sich a
scheme s that it imposes additional duties on judges already fully
occupied with their regular tasks. but that burden might be ametio-
rated by relieving them of other duties.

Providing the “safety valve™ of allowing persons other than the
judges wha make the publication decision to move the court for the
publication of an unpublished opirion has the real advantage of keep-
ing an open door available to the profession and the public. The
motion should be accompanicd by a memorandum explaining the
reasons in faver of publication: -

D. Status of Unpublished Qpiaions

Oirio Revised Code section 2303.20 provides that unpublished opin-
ions cannoi be recognized or given sanclion.™ In actuai practice
Olio courts recognize their existence and atiempt to make them
known to the bar. Whether or not the state adopts standards of
publication. the statis of unpublished opinions sheuld e elarified.

There are four alternative wavs of treatine unpablished decisions.
Some jurisdi.tions are silen! on their status.” * The creat disadvant.ze
of this trcatment is that the unpublished decisions enerally are nn-
available tn {ndividuals who are without the resource . necessary to
utiiize this » arce of law. a circumstance that eventually mav erode
public confidence in the judicial systeni. The udicial product alw
tends to lose gnality, hecan-c the judges” mativation to be.carefnl may
b reduced Jdramaticalls,

Some jurishictions have adopted o “no citation” rles This mle has

twwo forms. Somc jurisdictions abvaolntely prohibic o ase reliance or

citation.  (ther jurisdictious recoctize the exictene:s of the first

circle of inmipact and permir the unpablished deesion to e ser] o
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establish res judicata, estoppel or the law of the case.® Both forms of
the “"no citation™ rule are corollaries to the rule of limited publication,
because they reduce the number of printed decisions and prohibit the
development of secondary publications. Although subject to some
review, a judge’s decision that an opinion lacks precedential value and
should not be published should be respected. The rule, however.
raises the possibility of suppressing precedent if the judge fails to see
the importance of the decision. )

A third treatment of unpublished decisions is to permit unlimited
citation.™ The advantage is that the doctrine of stare decisis is al-
lowed full room te operate. Those jndicial products that are incom-
plete will have little precedential value. hecause they fail to set forth
the procedural postuire of the case. the facts. the arguments and the
eourt’s decision and reasoning in sufficient detail to inform the reader.
Those opinions meeting the standard of quality will have continuing
effect under stare decisis. The disadvantaces are those that arise from
the existence of two bodies of law. the official and the unofficial.™

The fourth alternative is the adoption of a modified citation rule,
whereby citation of an unpnblished opinion is permitted provided the
attornev citing it serves a copy on the court and all other counsel. with
disclosure of any disposition by hivzher courts of any appeal therefrom
that has come to the attention of the citing eonnsel.”  1In addition. the
citing connsel might be reauired to certify that the cases he cites
include ail cases nn point of which he is awure. whether favorable (o
his position or not. in order to protect tle general bar against unfair
advantages taken by large offices that have the capability to retrieve
unpublished opinions. The advantage of the madified rule is that
unpublished law is recognized as having that precedential value on
which the doctrine of stare decisis is based. The disadvantages derive
from the creation of two sets of faw. but thedw disadvantages are
ameliorated by requiring full diseloaire of the unpubliched sources.

[t the fourth alterpatice were adessodl it wonld be advisable to

develop o statewicae inventory o cupablished opinions adeouatels
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. indexed for ease of retrieval. and to make this service available to the
bench. bar and gencral public at a reasonable cost.

A p gas iy

V. Coxcrusiox

~® 2 hWnouialh 2L 4 £ D MO

This Article’s examination of Ohio’s policy and practice for publica-
tion of appellate cases is the first attempt to measure them against
standards that have been decmed worthy ¢f adoption by the federal
courts of appeals and by sixteen states. The most sctious problemnis in
the Ohio svwtem are the creation and continued growth of unpub-
lished decisional law throughout the state and the ambiguity <ur-
rounding the precedentiul status of this accnmulated mass. The resuits
are that the bench is net aware of what is being decided on the same
“or similai guestions in other jurisdictions. tie bar is distracted by the
existence of two bodies of law. and unpublished law is accessibic oniy
to those whe have the necessary resources. Further. the State of Ohio
is excluaed fron, that communication within the legal prefession that
forins the means by which. in American |nnsprnc‘vnt.c the law
evolves and deveiops.
This Article did nct have the benefit of  detailed examination of
the nnpublished Ohio opinion: uron which to buse more in-depth
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i{ anaiuses nf the effects of the Ohio systern.™  Thus it conld not inquire
- b inte the depth 2and extent of the unpublished law in Chio. the extent
3 to w hich upward review is or i~ not bincked by inadequate treatment
f nthe lower courts. the extent to which gnality generally is or is not
H lower in nnpubiished than in published dpinions or the extent of

-

inconsistencies and conflicts not oaly between appellate districts bt
also within individual districts. It also has not measur-d the erosion of
confidence in the Ohio judicial svsiem. it anv.

The Article has had a limited purpose: t explain Ohio™ poliey and
practice of publication in its preaent farm and to evalinte it agains
widel seceprod eriterial with the esnectation that this exposition w il
wenerate moves toward the inprovement ot Ohic justice,
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STATE ]

‘May 3, 1983

To John Feather
From Jack Eisenberg
John, I would greatly appreciate your chairing a subcommittee
to look into the question you raised in your letter of March 25
regarding Rule 452,
The following are asked to serve as members of the committee:
Michael A. Hatchell
William V. Dorsaneo, III
Richard W. Mithoff, Jr.
Luther H. Soules, III

Please let me know if you will be in position to report on this
matter at the June 4 meeting.

Thank you for your help. ,p/’/ki/)

JCE

Enclosure
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€. MICKEY HUBBARD, P C. 2100 ONE GALLERIA TOWER PATENT, TRADEMARK,
RONALD V. THURMAN, P, C.

ROBERT W. TURNER, P. C. DALLAS, TEXAS 75240-8804 COPYRIGHT & UNFAIR
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JOMN R, FEATHER

RICHARD KIRK CANNCON March 25, 1383 MICHAEL E. MARTIN
RENNETH C. HILL U, S. PATENT AGENT
ANDREW J. DILLON

W. KIRX McCORO JOMHN M, CONE

GARY D. MANN - U. S. AND EUROPCAN
MOLLY BUYCK RICHARD 3 PATENY AGENT

THOMAS £, TYSON

Mr. Jack C. Eisenberg

Chairman .
Administration of Justice Committee
P. O. Box 4917

Austin, Texas 78765

RE: Rule 452, Texas Rules of Civil Procedure

Dear Jack: 4 N

Although the current Rulesjg%/hés only recently become
effective, a number of \instance suggested abuse have come

"to my attention. It wOUI¥ sSeem without question that the

only ability of the public and the bar to monitor the gquality
of appellate judges is through review of written opinions. I
~am beginning to suspect that quality is being sacrificed for
expediency. The most recent edition of Litigation, the
Journal of the Section of Litigation, American Bar Associa-
tion, contains an article which touches on this subject and
which prompted this letter.

Please place the continued propriety of Rule 452 on the
Committee's agenda for consideration in due course of the
Committee's considerations.

Thank you very much.

ohn Feather

sfa
enclosure

cc: Michael A. Hatchell
William V. Dorsaneo, JII
Richard W. Mithoff,'Jr.
Luther A. Soules, III
Evelyn A. Avent
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From
. dhe Bench

Judging

by hat

by Bernard S. Meyer

Judge, New York Court of Appeals

Our courtroom in Albany isone of the
most beautiful in the world—~hand-
carved from solid oak. The work of
fashioning this artistry, we are told,
was done more than 100 years ago,
by prisoners. Onc of my colleagues,
Judge Sol Wachtler, likes to tell how
that proved to be a source of embar-
rassment to us.

It seems that while this work was
being done, one of the prisoriers had
an appeal before our court. His cause
was a compelling one—in fact, there
was little question but that his convic-
tion should have been reversed. But
one of the judges observed: “'If we
reverse—who will finish the rotun-
da?"" It was atthat pointthat theentry
*“affirmed, no opinion™ came into be-
ing.

That story illustrates my topic,
which is—Should judges come out of
the closet? The story is, of course, apo-
cryphal but there are many, including
seasoned members of the profession,
who are uncomfortably unsure that it
is not factual. A recent New York
Times story about a book by Professor
Alan Dershowitz of Harvard Law
School, respected as both an aca-
demic and a practitioner, quotes his
manuscript as stating that, “A con-
spiracy of silence shrouds the
American justice system.’”" Butinare-
cent television documentary on-the
criminal justice system, the statement
with which Anthony Prisendorf
closed the program was: "*Asitsname
implies, the criminal justice system
works—for the criminal.”

The answer to the Prisendorf com-
ment is in John Donne’s famous line
*. .. never send to know for whom
the bell tolls; it tolls for thee.” Unless
the constitutional rights of criminals
are protected, none of us has constitu-
tional rights of any meaning. But how

This article hus been udupted from u spevch
10 the American Luw Institute, © 1932 by the
Amerwan Law Instatute.

5

has it come to pass that this truism
escapes so many members not only of
the public but of the profession as
well? And how can it be true, as
Prisendorf says, that the system
favors the criminal, if as Dershowitz
says, the system is in truth a con-
spiracy to put criminals behind bars?

The answeris partlyintheeveofthe
beholder but primarily the fault of, if
I may coin a word. the “beholdee."
Much of our early law developed
through the use of legal fictions; for
example the artificial ejectment ac-
tions. the title of which began Doe on
the Demise of Roe. The early theory of
judicial decision was that the judge
did not make law, he simply declared
or found the law as it existed, and pre-
sumably always had existed. We have
come a great distance in the direction
of realtstm, progressing, for example,
from the limited tort concept of an
injury to a person to whom a direct
duty was owed; through McPherson's
abandonment of privity in favor of the
concept that duty extends beyond
contract and includes not only pur-
chasers but bystanders; to the aban-
donment of negligence in favor of
strict liability as a burden that should
be borne by the manufacturer to
spread the risk; and now to what ap-
pears to be a growing recognition of
industry or enterprise liability with-
out regard to who the actual manu-
facturer was. The imaginative minds
and articulate pens of such judicial
greats as New York's Cardozo and’
Breitel, California’s Traynor, and
Illinois’ Schaeffer have evolved and
expounded upon the reasons support-
ing that progression.

The fact remains, however. that a
very large part of judicial business is
disposed of by what to many is no
more than an incantation. a mouth-
ing of words without explanation of
reasons. The problem of which 1
speak arises not from malice but be-



cause the sheer volume or material
that passes befure courts, both trial
and appellate. results in the courts
being too hurried and harried to do
any better.

There is, however, an aphorism .

that courts must not only do justice.
but also that it must appear that jus-
tice is being done. There are many
reasons for this, the most important
of which, of course, is that the parties

and the public are entitled to know on

exactly what basis the judge or judges
acted. As Judge Ruggero Aldisert of
the Third Circuit Court of Appeals
put it to a seminar for appellate
judges, "A judge’s writing must be
free from obscurity, ambiguity, and
the danger of being misunderstood;
its meaning must be quickly and
easily recognized.”

Of equal importance is a truth to
which 1 can personally attest: The
first impression is not always the cor-
rect impression. Decision is a process
of reasoning; the attempt to articulate
reasons sometimes exposes a fallacy
that results in'a conclusion diametri-
cally opposed to that of first impres-
sion. As Professors Carrington,
Meador, and Rosenberg have pointed
out in their book Justice on Appeal,
this is the reason courts have required
administrative agencies to write opin-
ions. It is, therefore, paradoxical for
the courts not to ‘‘go and do like-
wise."

There are additional ways in which
the failure clearly to state reasons un-
dermines the judicial process. One is
at the root of the federal-state conflict
resulting from federal habeas corpus
review of state criminal cases. We can
a]l agree that something ic awry with 2
system that carries a criminal case
first through one state trial, two state
appellate courts, and a denial by the
Supreme Court of certiorari, and then
a second trip by way of post-convic-
tion remedy through the same three
state courts, before at length being
considered on habeas corpus by a
federal district court and reviewed on
federal appeal, only to be thrown
back, sometimes as much as a decade
later, to the state trial court for retrial
because the. federal court has found
what it believes to be error of federal
constitutional proportion. A public
reaction of incredulity and a state
court reaction of resentment and fric-

tion are natural concomitants of such
a system.

Yet the state court system contains
an important and often unused key to
solution. Though federal judges are
not bound by a state court’s findings
of fact in deciding constitutional
issues, there is little likelihood that a
writ will be granted when there is evi-
dentiary support in the record for the

_state judge’s holding, provided, and
this is a very important proviso, that
he has articulated the holding in
terms of supporting facts rather than
as a bald conclusory statement. Yet
the latter is too often the form the
state trial judge’s decision takes. The
current furor about whether the
federal statute should be amended o
limit habeas corpus review to ques-
tions of fundamental unfairness may
well have been avoided had state court
judges been more explicit in the past
in stating the factual basis for their
decisions.

Reasoning

What can be done about it? Justice
on Appeal tells us that “‘every decision
of an appeal (and [ would add at trial
level as weil) should be accompanied

by a statement of reasons, however.
brief.” This means not onlv abel-

ishing the “affirmed, no opinion" en-
try, which Judge Wachtler's story
highlights and a number of courts stiil
use, but requiring that findings of
essential facts and reasons for the
decision be stated. It also means not
only articulation of reasons rather
than simply stating conclusory euphe-
misms, but further, being candid
about both the derivation of judicial
powers and deviations from previ-
ously declared subszantive rules.
The incorporation doctrine, by
which the provisions of the Bill of
Rights have been made applicable
‘through the Fourteenth Amendment
to state as well as federal legislation,
has been the subject of intense discus-
sion in both Supreme Court opinions
and academic writings. The question
has been whether all, and if not all,
which of the first Ten Amendments to
the Constitution are thus made appli-
cable. Little of the discussion and
almost none of the explication deals
with the'how, rather than the what, of
incorporation.
Yet vastly different conclusions can
be supported or destroyed depending

P

oi. exactly how incorporaiian takes
place through the due process clause.
True, had the vehicle been more
clearly explained, some state legisia
tion that has succumbed to incor-
poration may have survived even
though similar federal legisiarion was
invalidated. But that inconsistency
would be more than offset by the
substitution of an articuiated set of
principles concerning incorporation
for what appears to many tc te no
more than judicial fiat. )

The same observation applies to
judicial policies as well as powers. It is
often said, as though it were gospel
declared from on high, that courts do
not render advisory opinions. That
may be true in an absolure senze, but
the number of times that courts
declare legal principles extending far
beyond the facts of the case at hand
{Brown v. Board of Education, 347
U.S. 483 (1954), and Roe v. Wade,
410 U.S. 113 (1973), are but two
among many possible exampies)
strongly suggests judicial application
of Archimedes's principle of the lever.
The principle, you will remember,
was, "Give me a place 1o stand and 1
can move the world."

There are many situatjons in which

- advisory opinions are highly desira- N

ble, not only because of the saving of
judicial resources that results, but
because the social imporiance of the
controversial issue requires decision
now rather than several years from
now. Would legal decisions not be
given acceptance more readily if we

. developed standards indicating when

opinions can and should go beyond
the facts of the case at hand, so that
courts - could practice what they
preach?

The principle of judicial articula-
tion of which I speak means. finally,
writing with an eye on public senti-
ment concerning the point in issue, I
am not suggesting, as did Mr. Dooley,
that courts should follow the “‘iliction
retoorns.”’ Public clamor should have
no part in the making of judicial de-
terminations. But ] firmly beiieve that
the furor created by the Supreme
Court's decision in the prayer case,
with headlines across the country
screaming that the court had thrown
God out of the schools, would not
have occurred had the Court's state-
ment of its contrary intention ap-

(Please rurn to puge 36)



ruics and stawutes plainly say that a
lawyer must pay if he “multipiics the
proceedings’™ and escalates the ‘‘costs
unreasonably and vexatiousiv.”

How unfortunate thar it takes liti-
gation as bankrupt as the Muigai case
betore the courts impose sanciions
against. lawyers. There is no surer
deterrent. Bur will these rules be used
against hometown lawyers and their
ciients? Why notextend therulesthen
to the lawyers who plead “'on informa-
tion and belief ” when they have
neither, but merely want to raise the
specter of litigation to coerce a settle-
ment? When will sanctions fall on
lawyers who obstruct discovery by
asserting waived privileges or object
to questions to propel the proceedings
into court?

Courts that decline to use these

rules might run to the other extreme °

with sanctions. Despite the fear, every
new judge should read the Muigar
decision, and every trial lawver too.

fFrom

the Bench

{Continued from page 6)

peared in the body of the opinion
rather than in a footnote.

But. the judges will ask, how in
view of the ever increasing caseloads
of trial and appellate courts can
judges dowhat you suggest? My thesis
is that if judicial decisions are to re-
tain their credibility, quality cannot
be sacrificed on the altar of quantity.
My answer therefore,.is that we must
find ways to hold down, if not cut
back, the tasks that are constantly be-
ing thrust on the courts and to make
the process of decision systematic so
that judges will have more time for
decision and can use that time more
productively than has been the case to
date.

The proper funciion of couns in
our society is being studied by the
Council on the Role of the Courts and
has been studied by the Advisory
Council on Appeilate Courts and,
with respect to federal and state divi-
sion of jurisdiction, by the American
Law Institute. That field is far from
fallow, but the much more fertile pro-

ject in my view is to study how judicial
time can be more productively used.

Management techniques have
found their way into courts on the
level of administration with com-
puterized calendars and record-
keeping and the like. But they are

seidom applied to decisional work. 1-

do not believe that the day of com-
puter justice has yet arrived, orindeed
will ever arrive, for the amorphous
concepts in which the law deals—the
concepts of reasonable men, reasona-
ble doubt, due process, best interests
of a child, and public policy, among
others, conrain nuances incapable of
assessment by even sorefined a tool as
a jeweler's scale. They require the
reflective thinking of a professionally
trained mind.

That does not mean, however, that
nothing can be done through svstems
methodology to improve the process.
By way of example only, [ note thatin
Nassau County we were able to reduce
the time between the hearing ot an un-
contested divorce case and the signing
of the judgment from a period of six
weeks or more to signing of the judg-
ment on the day of the hearing. By
first adopting a rule setting forth. for
each of the various types of actions,
forms of findings. conclusion, and
judgment with appropriate blanks to
be filled in by the judge, and then
directing the plaintiff's attorney to
prepare findings, conclusions, and
judgment in accordance with what he
expected to prove to hand up to the
trial judge in advance of the hearing,
the Nassau Board of Judges made it
possible for the trial judge to check off
the various items as they were proved
and sign the judgment at the end of
the hearing instead of having to wait
for the stenographic transcript and
the clerk’s review before judgment
could be entered. The process is now
detailed in the rules.

What I am suggesting is not justice
by the numbers. but the modernizing
of judicial techniques to give judges,
both trial and appellate. the time to
prepare and the method for preparing
reasoned decisions, and then to insist,
in the interests of judicial credibility,
that such decisions be the rule without
exception.

Qur courts have been in trouble for
the past 20 years or more because they
have concentrated too much upon the
what, and paid too little attention to

-~ s

the why and how. of judicia: cecison.
1 suggest that the goal of the cours
should be to assure that every judicial
decision includes a clear exphication
of the reasoning on which it resis. We
must find methods for ordering the
decisional process—and ihe mate-
rials that are its grist—to make avail-
able the time without which that goal
can never be realized.

ignore
~ theRuales

{Continued from page 22}

decisions in legal tridls. Those safe-’
guards are absent in arbitration pro-
ceedings. '

But that is what arbitraticn is all
about: it consciously abandons many
judicial safeguards that improve the
rationality and the predictability of a
result. These include not only pro-
cedures such as formalized pieading
and pretrial discovery and inspection,

-..buk also substantive rules. Arbitra-

tors are not required to follow rules of

_ substantive law or adhere to any pre-

cedent, legal or otherwise, in making
their award.

[rrationality and lack of predicra- -
bility are compounded because arbi-
trators generally do not set forth their
findings of fact, their conclusions of
law, or their reasons for making an
award. Indeed, they are encouraged
not to do so. The American Arbitra-
tion Association’s Manual for Com-
mercial Arbitrators says that ar-
bitrators need not and should not
write opinions setting forth the
reasons underlying their award. but
should merely announce their deci-
sion. The Manual explains that *One
reason for such brevity is that written
opinions might open avenues for at-
tack on the award by the losing par-
ty.” The discipline of setting fortn
reasons on paper imposes an obliga-
tion on a judge to render a justifiabie
and rational decision. When z court
of law renders an opinion, it deliber-
ately sets out a legally established
standard of conduct to which others
will be expected to adhere. In an ar-
bitration, there is no comparable dis-
cipline.
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STEPHEN G. SCHULZ. P.C. f/x, L

Chief Justice Jack Pope
The Supreme Court of Texas
P, O. Box 12248

Capital station

Austin, Texas 78711

Dear Mr. Chief Justice:

This letter is meant to call your attention to a problem that
has become apparent with current practice under the Texas Rules of
Civil Procedure, specifically Rules 426 and 457. This problem
does not involve a case currently pending before any court. As
you are aware, these rules require several notices of judgment to
go to the attorneys involved in a case at the Court of Appeals.
Rule 457 requires immediate notice of tze disposition of the case.
Rule 456 additionally requires a copy of the opinion to be sent
out within three (3) days after rendition of the decision, 1in
addition to a copy of the judgment to be mailed to the attorneys
within ten (10) days after rendition cf the decision. As you can
see, .the Rules contemplate three (3) separate notices to be mailed
out by first class letter, which shouid, in this most perfect of
all possible worlds, result in at Xeast one of them getting

through to an attorney to give him notice of the Court of Appeal's
decision. i -

The problem arises when, as has zeen done, the office of the

Clerk of a Court of Appeals decides tc mail a copy of the judgment

' and the opinion together in one envelope to, in their minds at
least, satisfy the combined requirersnts of Rules 456 and 457.

with this as a regular-practice, it :akes very little in the way

of a slip-up by a clerk or the post sifice to result in no notice
at all being sent to an unsuccessful :tarty.

The combination of Rules 2lc¢ az3i 458 as interpreted by the
Supreme Court make jurisdictional tkiz requirement that any Motion
for Extension of Time to File a M:zion for Rehearing be filed
within thirty (30) days of the reriition of judgment. It can
happen, and has happened, that becau:z: of failure of the Clerk of
the Court to mail notice of the rerZfition of judgment the party

can be foreclosed from pursuing Appl.cation for Writ of Error to
the Texas Supreme Court.
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While strict adherence to the requirements of the Rules for
three (3) separate notices would go far to eliminate the problem,
there are no adeqguate sanctions or protections for the parties
when the clerks fail to provide the proper notices. One possible
solution that may create some additional burden upon the staff of
the Clerk of the Courts of Appeals, but would go far to protect
the appellate attorney from clerical missteps, would be to amend
the Rules to require at least one of the notices to be sent
registered mail, return receipt requested. The second step could
take one of two forms. One method would be to require proof of
delivery of the notice by registered mail before the time limits
for the Motion for Rehearing would be used to foreclose a party
from further pursuant of their appeal. A second alternative would
require the clerk of the court to follow up by telephone call if
the green card is not returned within, say, fifteen (15) days. An
amendment to the rules along these 1lines would help to push
towards the goal expressed by the Supreme Court in B.D. Click Co.
v. Safari Drilling Corp., 638 S.W.2d 8680 (Tex. 1982), when it
said that the Texas Rules of Civil Procedure had been amended "to
eliminate, insofar as practical, the jurisdictional reguirements
which have sometimes resulted in disposition of appeals on grounds
unrelated to the merits of the appeal.”

A second, more unwieldy alternative would be to make it
explicit that Rule 306a(4) also applies to Jjudgments by the Courts
of Appeals. This would allow an attorney to prove lack of notice
of the Jjudgment of the Court of Appeals to prevent being
foreclosed from £filing a motion for rehearing and subsequent
appeal to the Supreme Court.

Because of the problem outlined in this letter, we have now
made it a practice, as a part of our appellate work, to call the
clerk's office every week, after oral argument, to see if a
decision has been rendered. If this becomes standard practice by
all attorneys, it will add significantly to the work load of our
already overburdened clerks.

We certainly appreciate your consideration of these
1suggestions made above.

Yours very truly,

I. Nelson Heggen

sttt






June 7, 1985

Justice James P. Wallace

Supreme Court of Texas

P. O. Box 12248, Capitol Station
Austin, Texas 78711

AND

Honorable Luke Soules
800 Milain Building
San Antonio, Texas 78205

Gentlemen:

At the meeting of the Supreme Court Advisory Committee last
week it was suggested that I transmit in writing the reguest for
an amendment to Rule 216 of the Texas Rules of Court, and I am ac-
cordingly transmitting same.

It appears that the multi-county districts have difficulty in
arranging their dockets, especially for jury trials when a demand
and payment of a jury fee can be done "not less than ten days in
advance." I can understand ‘their predicament and the suggestion
is that the requirement of the rule be that the regquest and pay-
ment of a demand for jury in a civil case be 30 to 45 days in ad-
vance,

Another suggestion for a change that had been made to me con-
cerned a time limit on the Court of Appeals in ruling on a "motion
for rehearing." BSome time limit should be placed c¢n it that if it
is not ruled on, it 1is automatically cverruled by operation of
law.

I trust that the Committee will find these suggestions favor-
able to recommend to the Supreme Court.

Sincerely,

Solomon Casseb, Jr.
5CJIk:dng

cc:  Judge Robert R. Barton
216th District Court
Kerr County Courthouse
Kerrville, Texas 78028



OFFICE: 312-237-8948 KERR COUNTY DISTRICT CLERK:

RESIDENCE: 312-898-3636 MARY BROOKS
OFFICE: 512-297-4396
ROBERT R. BARTON RESIDENCE: 912-367-3819

COUNTIES: DISTRICT JUDGE
BANDERA 216TH JUDICIAL DISTRICT COURT COURT REPOATER: ADERLE HIRRING
GILLESPIE KERR COUNTY COURTHOUSE OFFICE: 918-446-3383
KENDALL KERRVILLE, TEXAS 78028 RESIDENCE: 918-446-2101
KERR P.0.BOX 423

JUNCTION, TEXAS 768849

June 19, 1985

Hon. Solomon Casseb, Jr.
District Judge

Casseb, Strong & Pearl
127 East Travis Street
San Antonio, Texas 78205

Dear Judge Casseb:

Thank you for the copy of your letter of June 7, 1985,
concerning the recommended amendment to Rule 216 by the
Supreme Court Advisory Committee.

This amendment will not only assist the multi-county
District Courts in making jury settings, but will reduce
the incidence of non-jury trials being obstructed by
dilatory jury demands.

Sincerely yours,

ROBERT R. BARTON
RRB/fsj



OLOMON CASSES, JR.
JAMES H. PEARL
SOL CASSES I

VICTOR HUGO NEGRON, JR.

ARTHUR C. REYNA, JR.

Hon. Jim Wallace

Law OFFICES OF

CAssEB, STRONG & PEARL

INCORPORATEC

127 EAST TRAVIS STREET
SAN ANTONIO. TEXAS 78205

(512) 223- 4381

June 24, 1985

c/0 Supreme Court of Texas
P. O. Box 12248, Capitol Station

Austin,

Texas 78711

Dear Judge Wallace:

previously submitted to you.

SCIR:dng .

Encs.

Sincerely,

mon Casseb,

ce: Mr(/Luke Soules

ilam Building

\/zf:torney at Law

San Antonio, Texas 78205

A 458

RICHARD G. STRONG
OF COUNSTL

Enclosed please find copy of 1letter received from Judge

Barton on the recommended amendment to Rule 216, which I



OFFICE: 512-257-3948

KERR COUNTY DISTRICT CLERK:

RESIDENCE: 512-895-36368 MARY BROOKS
OFFICE: 512-287-4396
ROBERT R. BARTON RESIDENCE: 512-367-8819
COUNTIES: DISTRICT JUDGE
BANDERA 216TH JUDICIAL DISTRICT COURT COURT REPORTER: ADERLE HERRING
GILLESPIE KERR COUNTY COURTHOUSK OFFICE: 915-446-3353
KENDALL KERRVILLE, TEXAS 78028 RESIDENCE: 915-446-2101
KERR P.O. BOX 423
JUNCTION, TEXAS 76849
June 19, 1985
M&*\

Hon. Solomon Casseb, Jr.
District Judge

Casseb, Strong & Pearl
127 East Travis Street
San Antonio, Texas 78205

Dear Judge Casseb:

Thank you for the copy of your letter of June 7, 1985,
concerning the recommended amendment to Rule 216 by the
Supreme Court Advisory Committee.

This amendment will not only assist the multi-county
District Courts in making jury settings, but will reduce
" the incidence of non-jury trials being obstructed by
dilatory jury demands.

Sincerely yours,

/Y oo

ROBERT R. BARTON
RRB/fsj
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c. Rehearing

Rule 100. Motion and Second Motion for Rehearing.

(a) Motion for Rehearing. Any party desiring a rehearing of any
matﬁer determined by a Court of Appeals or any panel
thereof must, within fifteen days after the date of
rendition of the judgment or decision of the court, file
with the clerk of the court a motion in writing for a
rehearing( in which the points relied upon for the
rehearing shall be distinctly specified.

(b) Reply. No reply to a motion for rehearing need be filed
unless requested by the court.

(c) Decision on Motion. If a majority of the justices of the
Court of Appeals or of the panel that was assigned the
case are of the opinion that the case should be reheard,
the motion shall be granted and the case shall be resub—v
mitted, with or without oral argument as a majority of
the justices participating in the decision shall decide.
If a majority of the Court of Appeals or of the panel
that was assigned the case are of the opinion that the
case should not be reheard, the motion for rehearing
shall be overruled. If a motion for rehearing is
granted, the court or panel may make final disposition of
the cause without reargument, or may order the case
resubmitted (with or without oral argument), of may make
such orders as are deemed appropriate under the circum-

stances of the particular case.
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(d) Second Motion for Rehearing. 1If on rehearing the Court of
Appeals or any panel thereof modifies its judgment, or
vacates its judgment and renders a new judgment, or hands
down an opinmion in connection with the overruling of a
motion for reheafing, a further motibn for rehearing may,
if a party desires to complain of the action taken, be
filed within fifteen days after such action occurs.
However, in civil cases, a further motion for rehearing
shall not be required or necessary as a predicate for a
point in the application for writ of error if the
asserted point of error was overruled by the Court of
Appeals in a prior motion for rehearing.

(e) Amendments. Any motion for rehearing may be amended as a

| matter of right any time before the expiration of the
fifteen-day period allowed for filing it, and with leave
of the court any time before its final disposition.

(£) Motion Overruled by Operation of Law. In the event a motion
or second motion for rehearing is not determined by
written order made within sixty days after the same is
filed, it shall be overruled by operation of law on
expiratiog of that period.

(g9) En‘Banc Reconsiderationf A majority of the justices of the
court en baﬁc may order an en banc reconsideration of any
decision of a panel within fifteen days after such
decision is issu;d with or without a motion for recon-
sideration en banc. A majority of the justices may call
for an en banc review by (1) notifyin§ the clerk in

writing within said fifteen day period, or (2) by written
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order issued within said fifteen day period, either with
or without en banc conference. 1In such event, the panel
decision shall not become final, and the case shall be
resubmitted to the court for an en banc review and dispo-
sition.

(h) Extension of Time. An extension of time may be granted for
late filing in a Court of Appeals of a motion or a second
motion for rehearing, if a motion reasonably explaining
the need therefor is filed with the Court of Appeals not

later than fifteen days after the last date for filing

the motion.

COMMENT: The sources of this proposed rule are Tex. R.
Civ. P. 458 and Criminal Appellate Rule 208. The last
paragraph is based on Tex. R. Civ. P. 21lc.
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