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IN THE SUPREME COURT OF TEXAS

AMENDMENTS TO THE
TEXAS RULES OF CIVIL PROCEDURE,
TEXAS RULES OF APPELLATE PROCEDURE,
AND TEXAS RULES OF CIVIL EVIDENCE

ORDERED:

1. That Texas Rules of Civil Procedure 3a, 4, 5, 10, 13, 18a, 18b, 21, 21a, 26, 45,
41, 57, 60, 63, 67, 87, 106, 107, 113, 120a, 166, 166a, 166b, 167, 167a, 168, 169, 183, 200,
201, 206, 208, 215, 216, 223, 237a, 245, 248, 269, 294, 296, 297, 298, 299, 301, 305, 306c,
308a, 534, 536, 571, 687, 749a, 749¢, 751, 769, 771, 781, and 792 are amended as set forth
below.

2. That Texas Rules of Civil Procedure 72, 73, 184, 184a, and 260 are repealed.

3. That Texas Rules of Civil Procedure 18¢c, 21b, 76a, 299a, and 536a are added as
set forth below.

4. That Texas Rules of Appellate Procedure 1, 3, 4, 5, 9, 12, 15a, 17, 20, 40, 41,
43, 46, 47, 49, 51, 52, 53, 54, 56, 57, 59, 72, 74, 79, 90, 91, 100, 130, 131, 132, 133, 134,
135, 136, 140, 160, 170, 172, 181, 182, 190, 202, and 210, and certain captions and an
appendix, are amended as set forth below.

5. That Texas Rule of Appellate Procedure 21 is added as set forth below.

6. That Texas Rule of Civil Evidence 703, and the comment to Rule 604, are
amended as set forth below.

7. That these changes in the Texas Rules of Civil Procedure, Texas Rules of
Appellate Procedure, and Texas Rules of Civil Evidence shall take effect September 1, 1990.

8. That the comments appended to these changes are incomplete, that they are
included only for the convenience of the bench and bar, and that they are not a part of the rules.

9. That the Clerk is directed to file an original of this Order with the Secretary of
State forthwith, and to cause a copy of this Order to be mailed to each registered member of the
State Bar of Texas by publication in the Texas Bar Journal.

10.  That the Clerk shall file an original of this Order in the minutes of the Court to
be preserved as a permanent record of the Court.
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SIGNED AND ENTERED in duplicate originals this +&¢s day of April, 1990.
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CONCURRING AND DISSENTING STATEMENT BY
JUSTICE GONZALEZ AND JUSTICE HECHT

We concur in the changes to the Texas Rules of Civil Procedure adopted by this Order
except the addition of Rule 76a and the concomitant amendment to Rule 166b.5.c. We agree that
that it is appropriate to articulate standards for sealing court records which recognize and protect
the public’s legitimate interest in open court proceedings. Our concern is that the adopted rules
are excessive.

Strong arguments have been made that pleadings, motions and other papers voluntarily
filed by a party to avail itself of the judicial process should not be sealed absent specific,
compelling reasons. The arguments are much weaker for denying protection from public
disclosure of information which a person is ordinarily entitled to hold private and would not
divulge except for the requirements of the discovery process. It is one thing to require that pleas
to a court ordinarily be public; it is quite another to force a person to give an opponent in a
lawsuit private information and then require disclosure to the world. On balance, we believe that
the adopted rules do not afford litigants adequate protection of their legitimate right to privacy.

The procedural burdens created by the adopted rules are thrust principally upon already
overburdened trial courts and courts of appeals. The trial courts must now conduct full,
evidentiary hearings before ordering court records sealed. After records are ordered sealed, any
party who did not have actual notice of earlier proceedings may request reconsideration of the
order. Because it is impossible to give actual notice to the world, an order sealing records can
never be effectively final. Trial courts must either hold as many hearings as there are requests
by people without actual notice of prior hearings, or surrender and unseal the records. All
parties, for and against sealing, are entitled to appeal. The demand of the adopted rules on the
judiciary’s limited resources is impossible to assess.

Finally, Rule 76a and the change in Rule 166b.5.c are probably more controversial than
any rules ever adopted by this Court. Although issues relating to sealing court records have been
addressed across the country, adoption of rules like these two is unprecedented. Despite strongly
conflicting views of the members of our Rules Advisory Committee, the Court has not invited
the same public comment on these two rules as it has on the others. People outside the rules
drafting process, lawyers and non-lawyers alike, have only recently become aware that these two
rules were being considered. Even without inviting comment, the Court has received a relatively
large number of sharply divergent views of these rules. The stridency of the controversy, the
dearth of precedent, and lack of opportunity for full public comment all counsel a more measured
response by the Court than the rules it adopts. We have refused this year to change the rules
pertaining to the preparation of jury charges because of conflicting comments on the proposed
amendments. The reasons for deferring sweeping changes in the charge rules for further debate
apply equally to Rule 76a and Rule 166b.5.c.

We agree with the Court generally that court records should be open to the public. We
do not agree with the manner in which the Court has chosen to effectuate this policy.
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TEXAS RULES OF CIVIL PROCEDURE

Rule 3a. Local Rules

Each administrative judicial region, district court, county
court, county court at law, and probate court may make and amend
local rules governing practice before such courts, provided:

(1) that any proposed rule or amendment shall not be
inconsistent with these rules or with any rule of the
administrative judicial region in which the court is located;

(2) no time period provided by these rules may be altered by
local rules;

(3) any proposed local rule or amendment shall not become
effective until it is submitted and approved by the Supreme Court
of Texas;

(4) any proposed local rule or amendment shall not become
effective until at least thirty days after its publication in a
manner reasonably calculated to bring it to the attention of
attorneys practicing before the court or courts for which it is
made;

(5) all local rules or amendments adopted and approved in
accordance herewith are made available upon request to the members
of the bar;

(6) no local rule, order, or practice of any court, other
than local rules and amendments which fully comply with all
requirements of this Rule 3a, shall ever be applied to determine
the merits of any matter.

Comment to 1990 change: To make Texas Rules of Civil
Procedure timetables mandatory and to preclude use of unpublished
local rules or other "standing” orders or 1local practices to
determine issues of substantive merit.

Rule 4. Computation of Time

In computing any period of time prescribed or allowed by these
rules, by order of court, or by any applicable statute, the day of
the act, event, or default after which the designated period of
time begins to run is not to be included. The last day of the
period so computed is to be included, unless it is a Saturday,
Sunday or legal holiday, in which event the period runs until the
end of the next day which is not a Saturday, Sunday or legal
holiday. Saturdays, Sundays and legal holidays shall not be
counted for any purpose in any time period of five days or less in

1



these rules, except that Saturdays, Sundays and legal holidays
shall be counted for purpose of the three-day periods in Rules 21
and 21a, extending other periods by three days when service is made
by registered or certified mail or by telephonic document transfer,
and for purposes of the five-day periods provided for under Rules
748, 749, 749a, 749b, and 749c.

Comment to 1990 change: Amended to omit counting Saturdays,
Sundays and legal holidays in all periods of less than five days
with certain exceptions.

Rule 5. Enlargement of Time

When by these rules or by a notice given thereunder or by
order of court an act is required or allowed to be done at or
within a specified time, the court for cause shown may, at any time
in its discretion (a) with or without motion or notice, order the
period enlarged if application therefor is made before the
expiration of the period originally prescribed or as extended by a
previous order; or (b) upon motion permit the act to be done after
the expiration of the specified period where good cause is shown
for the failure to act. The court may not enlarge the period for
taking any action under the rules relating tc new trials except as
stated in these rules.

If any document is sent to the proper clerk by first-class
United States mail in an envelope or wrapper properly addressed and
stamped and is deposited in the mail on or before the last day for
filing same, the same, if received by the clerk not more than ten
days tardily, shall be filed by the clerk and be deemed filed in
time. A legible postmark affixed by the United States Postal
Service shall be prima facie evidence of the date of mailing.

Comment to 1990 change: To make the last date for mailing
under Rule 5 coincide with the last date for filing.

Rule 10. Withdrawal of Attorney

An attorney may withdraw from representing a party only upon
written motion for good cause shown. If another attorney is to be
substituted as attorney for the party, the motion shall state: the
name, address, telephone number, telecopier number, if any, and
State Bar of Texas identification number of the substitute
attorney; that the party approves the substitution; and that the
withdrawal is not sought for delay only. If another attorney is
not to be substituted as attorney for the party, the motion shall
state: that a copy of the motion has been delivered to the party;
that the party has been notified in writing of his right to object
to the motion; whether the party consents to the motion; the
party's last known address and all pending settings and deadlines.
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If the motion 1is granted, the withdrawing attorney shall
immediately notify the party in writing of any additional settings
or deadlines of which the attorney has knowledge at the time of the
withdrawal and has not already notified the party. The Court may
impose further conditions upon granting leave to withdraw. Notice
or delivery to a party shall be either made to the party in person
or mailed to the party's last known address by both certified and
regular first class mail. If the attorney in charge withdraws and
another attorney remains or becomes substituted, another attorney
in charge must be designated of record with notice to all other
parties in accordance with Rule 21la.

Comment to 1990 change: The amendment repeals the present
rule and clarifies the requirements for withdrawal.

Rule 13. Effect of Signing of Pleadings, Motions and Other
Papers; Sanctions

The signatures of attorneys or parties constitute a
certificate by them that they have read the pleading, motion, or
other paper; that to the best of their knowledge, information, and
belief formed after reasonable inquiry the instrument is not
groundless and brought in bad faith or groundless and brought for
the purpose of harassment. Attorneys or parties who shall bring a
fictitious suit as an experiment to get an opinion of the court, or
who shall file any fictitious pleading in a cause for such a
purpose, or shall make statements in pleading which they know to be
groundless and false, for the purpose of securing a delay of the
trial of the cause, shall be held guilty of a contempt. If a
pleading, motion or other paper is signed in violation of this
rule, the court, upon motion or upon its own initiative, after
notice and hearing, shall impose an appropriate sanction available
under Rule 215-2b, upon the person who signed it, a represented
party, or both.

Courts shall presume that pleadings, motions, and other papers

are filed in good faith. No sanctions under this rule may be
imposed except for good cause, the particulars of which must be
stated in the sanction order. "Groundless" for purposes of this

rule means no basis in law or fact and not warranted by good faith
argument for the extension, modification, or reversal of existing
law. A general denial does not constitute a violation of this
rule. The amount requested for damages does not constitute a
violation of this rule.

Comment to 1990 change: To require notice and hearing before
a court determines to impose sanctions, to specify that any
sanction imposed be appropriate, and to eliminate the 90-day
"grace" period provided in the former version of the rule.



Rule 18a. Recusal or Disqualification of Judges

(a) (No change.)

(b) (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)

(f) (No change.)

(g) The Chief Justice of the Supreme Court may also appoint
and assign judges in conformity with this rule and pursuant to

statute.

(h) (No change).

Rule 18b. Grounds For Disqualification and Recusal of Judges
(1) Disqualification. (No change.)

(2) Recusal. A judge shall recuse himself in any proceeding
in which:

(a) his impartiality might reasonably be questioned;

(b) he has a personal bias or prejudice concerning the
subject matter or a party, or personal knowledge of disputed
evidentiary facts concerning the proceeding;

(c) he or a lawyer with whom he previously practiced law
has been a material witness concerning it;

(d) he participated as counsel, adviser or material
witness in the matter in controversy, or expressed an opinion
concerning the merits of it, while acting as an attorney in
government service;

(e) he knows that he, individually or as a fiduciary, or
his spouse or minor child residing in his household, has a
financial interest in the subject matter in controversy or in
a party to the proceeding, or any other interest that could be
substantially affected by the outcome of the proceeding:;

(f) he or his spouse, or a person within the third
degree of relationship to either of them, or the spouse of
such a person:



(1) 1is a party to the proceeding, or an officer,
director, or trustee of a party:

(ii) is known by the judge to have an interest that
could be substantially affected by the outcome of the
proceeding;

(iii)is to the judge's knowledge likely to be a
material witness in the proceeding.

(g) he or his spouse, or a person within the first
degree of relationship to either of them, or the spouse of
such a person, is acting as a lawyer in the proceeding.

(3) A Jjudge should inform himself about his personal and
fiduciary financial interests, and make a reasonable effort to
inform himself about the personal financial interests of his spouse
and minor children residing in his household.

(4) In this rule:

(a) "proceeding" includes pretrial, trial, or other
stages of litigation;

(b) the degree of relationship is calculated according
to the civil law system;

(c) '"fiduciary" includes such relationships as executor,
administrator, trustee, and guardian;

(d) "financial interest" means ownership of a legal or
equitable interest, however small, or a relationship as
director, adviser, or other active participant in the affairs
of a party, except that:

(1) ownership in a mutual or common investment fund
that holds securities is not a "financial interest" in
such securities unless the judge participates in the
management of the fund;

(ii) an office in an educational, religious,
charitable, fraternal, or civic organization is not a
"financial interest" in securities held by the
organization;

(iii)the proprietary interest of a policyholder in
a mutual insurance company, of a depositor in a mutual
savings association, or a similar proprietary interest,
is a "financial interest" in the organization only if the
outcome of the proceeding could substantially affect the
value of the interest;



(iv) ownership of government securities is a
"financial interest" in the issuer only if the outcome of
the proceeding could substantially affect the value of
the securities;

(v) an interest as a taxpayer or utility ratepayer,
or any similar interest, is not a "financial interest"
unless the outcome of the proceeding could substantially
affect the liability of the judge or a person related to
him within the third degree more than other judges.

(5) The parties to a proceeding may waive any ground for
recusal after it is fully disclosed on the record.

(6) If a judge does not discover that he is recused under
subparagraphs (2)(e) or (2)(f)(iii) until after he has devoted
substantial time to the matter, he is not required to recuse
himself if he or the person related to him divests himself of the
interest that would otherwise require recusal.

Comment to 1990 change: The grounds for a judge's mandatory
recusal have been expanded from those in prior Rule 18b(2).

Rule 18c. Recording and Broadcasting of Court Proceedings

A trial court may permit broadcasting, televising, recording,
or photographing of proceedings in the courtroom only in the
following circumstances:

(a) 1in accordance with guidelines promulgated by the Supreme
Court for civil cases, or

(b) when broadcasting, televising, recording, or
photographing will not unduly distract participants or impair the
dignity of the proceedings and the parties have consented, and
consent to being depicted or recorded is obtained from each witness
whose testimony will be broadcast, televised, or photographed, or

(c) the broadcasting, televising, recording, or photographing
of investiture, or ceremonial proceedings.

Comment to 1990 change: New rule. To provide for guidelines
for broadcasting, televising, recording, and photographing court
proceedings.

Rule 21. Filing and Serving Pleadings and Motions
Every pleading, plea, motion or application to the court for
an order, whether in the form of a motion, plea or other form of

request, unless presented during a hearing or trial, shall be filed
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with the clerk of the court in writing, shall state the grounds
therefor, shall set forth the relief or order sought, and at the
same time a true copy shall be served on all other parties, and
shall be noted on the docket.

An application to the court for an order and notice of any
hearing thereon, not presented during a hearing or trial, shall be
served upon all other parties not less than three days before the
time specified for the hearing unless otherwise provided by these
rules or shortened by the court.

If there is more than one other party represented by different
attorneys, one copy of such pleading shall be delivered or mailed
to each attorney in charge.

The party or attorney of record, shall certify to the court
compliance with this rule in writing over signature on the filed
pleading, plea, motion or application.

After one copy is served on a party that party may obtain
another copy of the same pleading upon tendering reasonable payment
for copying and delivering.

Comment to 1990 change: To require filing and service of all
pleadings and motions on all parties and to consolidate notice and
service Rules 21, 72 and 73.

Rule 21a. Methods of Service

Every notice required by these rules, and every pleading,
plea, motion, or other form of request required to be served under
Rule 21, other than the citation to be served upon the filing of a
cause of action and except as otherwise expressly provided in these
rules, may be served by delivering a copy to the party to be
served, or the party's duly authorized agent or attorney of record,
as the case may be, either in person or by agent or by courier
receipted delivery or by certified or registered mail, to the
party's last known address, or by telephonic document transfer to
the recipient's current telecopier number, or by such other manner
as the court in its discretion may direct. Service by mail shall
be complete upon deposit of the paper, enclosed in a postpaid,
properly addressed wrapper, in a post office or official depository
under the care and custody of the United States Postal Service.
Service by telephonic document transfer after 5:00 p.m. local time
of the recipient shall be deemed served on the following day.
Whenever a party has the right or is required to do some act within
a prescribed period after the service of a notice or other paper
upon him and the notice or paper is served upon him by mail or by
telephonic document transfer, three days shall be added to the
prescribed period. Notice may be served by a party to the suit, an
attorney of record, a sheriff or constable, or by any other person
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competent to testify. The party or attorney of record shall
certify to the court compliance with this rule in writing over
signature and on the filed instrument. A certificate by a party or
an attorney of record, or the return of an officer, or the
affidavit of any person showing service of a notice shall be prima
facie evidence of the fact of service. Nothing herein shall
preclude any party from offering proof that the notice or
instrument was not received, or, if service was by mail, that it
was not received within three days from the date of deposit in a
post office or official depository under the care and custody of
the United States Postal Service, and upon so finding, the court
may extend the time for taking the action required of such party or
grant such other relief as it deems just. The provisions hereof
relating to the method of service of notice are cumulative of all
other methods of service prescribed by these rules.

Comment to 1990 change: To allow for service by current
delivery means and technologies.

Rule 21b. Sanctions for Failure to Serve or Deliver Copy of
Pleadings and Motions

If any party fails to serve on or deliver to the other parties
a copy of any pleading, plea, motion, or other application to the
court for an order in accordance with Rules 21 and 2la, the court
may in 1its discretion, after notice and hearing, impose an
appropriate sanction available under Rule 215-2b.

Comment to 1990 change: New rule. Repealed provisions of
Rule 73, to the extent same are to remain operative, are moved to
this new Rule 21b to provide sanctions for the failure to serve any
filed documents on all parties.
Rule 26. Clerk's Court Docket

Each clerk shall also keep a court docket in a permanent
record that shall include the number of the case and the names of
parties, the names of the attorneys, the nature of the action, the
pleas, the motions, and the ruling of the court as made.
Rule 45. Definition and System

Pleadings in the district and county courts shall

(a) (No change.)

(b) (No change.)

(c) (No change.)



(d) be in writing, on paper measuring approximately 8 1/2
inches by 11 inches, and signed by the party or his attorney, and
either the signed original together with any verification or a copy
of said original and copy of any such verification shall be filed

with the court.

When a copy of the signed original is tendered for filing, the
party or his attorney filing such copy is required to maintain the
signed original for inspection by the court or any party incident
to the suit, should a question be raised as to its authenticity.

All pleadings shall be construed so as to do substantial
justice.

Comment to 1990 change: To provide for filing of pleadings
having either original or copies of signatures and verifications
including documents telephonically transferred.

Rule 47. Claims for Relief

An original pleading which sets forth a claim for relief,
whether an original petition, counterclaim, cross-claim, or third
party claim, shall contain

(a) (No change.)

(b) in all claims for unliquidated damages only the statement
that the damages sought are within the jurisdictional limits of the
court, and

(c) (No change.)

Relief in the alternative or of several different types may be
demanded; provided, further, that upon special exception the court
shall require the pleader to amend so as to specify the maximum
amount claimed.

Rule 57. Signing of Pleadings

Every pleading of a party represented by an attorney shall be
signed by at least one attorney of record in his individual name,
with his State Bar of Texas identification number, address,
telephone number, and, if available, telecopier number. A party
not represented by an attorney shall sign his pleadings, state his
address, telephone number, and, if available, telecopier number.

Comment to 1990 change: To supply attorney telecopier
information with other identifying information on pleadings.
Documents telephonically transferred are permitted to be filed
under changes in Rule 45.



Rule 60. Intervenor's Pleadings

Any party may intervene by filing a pleading, subject to being
stricken out by the court for sufficient cause on the motion of any
party.

Comment to 1990 change: Rules 21 and 2la control notice and
service of pleadings of intervenors.

Rule 63. Amendments and Responsive Pleadings

Parties may amend their pleadings, respond to pleadings on
file of other parties, file suggestions of death and make
representative parties, and file such other pleas as they may
desire by filing such pleas with the clerk at such time as not to
operate as a surprise to the opposite party: provided, that any
pleadings, responses or pleas offered for filing within seven days
of the date of trial or thereafter, or after such time as may be
ordered by the judge under Rule 166, shall be filed only after
leave of the judge is obtained, which leave shall be granted by the
judge unless there is a showing that such filing will operate as a
surprise to the opposite party.

Comment to 1990 change: To require that all trial pleadings
of all parties, except those permitted by Rule 66, be on file at
least seven days before trial unless leave of court permits later

filing.

Rule 67. Amendments to Conform to Issues Tried Without
Objection

When issues not raised by the pleadings are tried by express
or implied consent of the parties, they shall be treated in all
respects as if they had been raised in the pleadings. In such case
such amendment of the pleadings as may be necessary to cause them
to conform to the evidence and to raise these issues may be made by
leave of court upon motion of any party at any time up to the
submission of the case to the Court or jury, but failure so to
amend shall not affect the result of the trial of these issues;
provided that written pleadings, before the time of submission,
shall be necessary to the submission of questions, as is provided
in Rules 277 and 279.

Rule 72. [Repealed]
Comment to 1990 change: Repealed and surviving provisions

consolidated to Rule 21.
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Rule 73. [Repealed]

Comment to 1990 change: Repealed and surviving provisions
moved to new Rule 21b.

Rule 76a. Sealing Court Records

1. Standard for Sealing Court Records. Court records may
not be removed from court files except as permitted by statute or
rule. No court order or opinion issued in the adjudication of a
case may be sealed. Other court records, as defined in this rule,
are presumed to be open to the general public and may be sealed
only upon a showing of all of the following:

(a) a specific, serious and substantial interest which
clearly outweighs:

(1) this presumption of openness;

(2) any probable adverse effect that sealing will
have upon the general public health or safety;

(b) no less restrictive means than sealing records will
adequately and effectively protect the specific interest
asserted.

2. Court Records. For purposes of this rule, court records
means:

(a) all documents of any nature filed in connection with
any matter before any civil court, except:

(1) documents filed with a court in camera, solely
for the purpose of obtaining a ruling on the
discoverability of such documents;

(2) documents in court files to which access is
otherwise restricted by law;

(3) documents filed in an action originally arising
under the Family Code.

(b) settlement agreements not filed of record, excluding
all reference to any monetary consideration, that seek to
restrict disclosure of information concerning matters that
have a probable adverse effect upon the general public health
or safety, or the administration of public office, or the
operation of government.

(c¢) discovery, not filed of record, concerning matters
that have a probable adverse effect upon the general public
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health or safety, or the administration of public offlce, or
the operation of government, except discovery in cases
originally initiated to preserve bona fide trade secrets or
other intangible property rights.

3. Notice. Court records may be sealed only upon a party's
written motion, which shall be open to public inspection. The
movant shall post a public notice at the place where notices for
meetings of county governmental bodies are required to be posted,
stating: that a hearing will be held in open court on a motion to
seal court records in the specific case; that any person may
intervene and be heard concerning the sealing of court records; the
specific time and place of the hearing; the style and number of the
case; a brief but specific description of both the nature of the
case and the records which are sought to be sealed; and the
identity of the movant. Immediately after posting such notice, the
movant shall file a verified copy of the posted notice with the
clerk of the court in which the case is pending and with the Clerk
of the Supreme Court of Texas.

4, Hearing. A hearing, open to the public, on a motion to
seal court records shall be held in open court as soon as
practicable, but not less than fourteen days after the motion is
filed and notice is posted. Any party may participate in the
hearing. Non-parties may intervene as a matter of right for the
limited purpose of participating in the proceedings, upon payment
of the fee required for filing a plea in intervention. The court
may inspect records in camera when necessary. The court may
determine a motion relating to sealing or unsealing court records
in accordance with the procedures prescribed by Rule 120a.

5. Temporary Sealing Order. A temporary sealing order may
issue upon motion and notice to any parties who have answered in
the case pursuant to Rules 21 and 2la upon a showing of compelling
need from specific facts shown by affidavit or by verified petition
that immediate and irreparable injury will result to a specific
interest of the applicant before notice can be posted and a hearing
held as otherwise provided herein. The temporary order shall set
the time for the hearing required by paragraph 4 and shall direct
that the movant immediately give the public notice required by
paragraph 3. The court may modify or withdraw any temporary order
upon motion by any party or intervenor, notice to the parties, and
hearing conducted as soon as practicable. Issuance of a temporary
order shall not reduce in any way the burden of proof of a party
requesting sealing at the hearing required by paragraph 4.

6. Order on Motion to Seal Court Records. A motion relating
to sealing or unsealing court records shall be decided by written
order, open to the public, which shall state: the style and number
of the case; the specific reasons for finding and concluding
whether the showing required by paragraph 1 has been made; the
specific portions of court records which are to be sealed; and the
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time period for which the sealed portions of the court records are
to be sealed. The order shall not be included in any judgment or
other order but shall be a separate document in the case; however,
the failure to comply with this requirement shall not affect 1ts
appealability.

7. Continuing Jurisdiction. Any person may intervene as a
matter of right at any time before or after judgment to seal or
unseal court records. A court that issues a sealing order retains
continuing jurisdiction to enforce, alter, or vacate that order.
An order sealing or unsealing court records shall not be
reconsidered on motion of any party or intervenor who had actual
notice of the hearing preceding issuance of the order, without
first showing changed circumstances materially affectlng the order.
Such circumstances need not be related to the case in which the
order was issued. However, the burden of making the showing
required by paragraph 1 shall always be on the party seeking to
seal records.

8. Appeal. Any order (or portion of an order or judgment)
relating to sealing or unsealing court records shall be deemed to
be severed from the case and a final judgment which may be appealed
by any party or intervenor who participated in the hearing
preceding issuance of such order. The appellate court may abate
the appeal and order the trial court to direct that further public
notice be given, or to hold further hearings, or to make additional
findings.

9. Application. Access to documents in court files not
defined as court records by this rule remains governed by ex1st1ng
law. This rule does not apply to any court records sealed in an
action in which a final judgment has been entered before its
effective date. This rule applies to cases already pending on its
effective date only with regard to:

(a) all court records filed or exchanged after the
effective date;

(b) any motion to alter or vacate an order restricting
access to court records, issued before the effective date.

Comment to 1990 change: New rule to establish quidelines for
sealing certain court records in compliance with Government Code
§ 22.010.

Rule 87. Determination of Motion to Transfer

1. Consideration of Motion. (No change.)

2. Burden of Establishing Venue
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(a) (No change.)

(b) Cause of Action. It shall not be necessary for a
claimant to prove the merits of a cause of action, but the
existence of a cause of action, when pleaded properly, shall
be taken as established as alleged by the pleadings. When the
defendant specifically denies the venue allegations, the
claimant is required, by prima facie proof as provided in
paragraph 3 of this rule, to support such pleading that the
cause of action taken as established by the pleadings, or a
part of such cause of action, accrued in the county of suit.
If a defendant seeks transfer to a county where the cause of
action or a part thereof accrued, it shall be sufficient for
the defendant to plead that if a cause of action exists, then
the cause of action or part thereof accrued in the specific
county to which transfer is sought, and such allegation shall
not constitute an admission that a cause of action in fact
exists. But the defendant shall be required to support his
pleading by prima facie proof as provided in paragraph 3 of
this rule, that, if a cause of action exists, it or a part
thereof accrued in the county to which transfer is sought.

(c) (No change.)
3. Proof

(a) Affidavit and Attachments. All venue facts, when
properly pleaded, shall be taken as true unless specifically
denied by the adverse party. When a venue fact |is
specifically denied, the party pleading the venue fact must
make prima facie proof of that venue fact; provided, however,
that no party shall ever be required for venue purposes to
support by prima facie proof the existence of a cause of
action or part thereof, and at the hearing the pleadings of
the parties shall be taken as conclusive on the issues of
existence of a cause of action. Prima facie proof is made
when the venue facts are properly pleaded and an affidavit,
and any duly proved attachments to the affidavit, are filed
fully and specifically setting forth the facts supporting such
pleading. Affidavits shall be made on personal knowledge,
shall set forth specific facts as would be admissible in
evidence, and shall show affirmatively that the affiant is
competent to testify.

(b) The Hearing. (No change.)
(c) (No change.)
(4) (No change.)

4. No Jury. (No change.)
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5. Motion for Rehearing. (No change in text.)

6. (No change.)

Comment to 1990 change: To clarify that no proof of any kind
is required of any party to establish any element of a cause of
action or part thereof; proof is restricted to place, if any, and
the pleadings establish all other elements and may not be
controverted for venue purposes as to the existence of a cause of

action or part thereof.

Rule 106. Method of Service.
(a) (No change.)

(b) Upon motion supported by affidavit stating the location
of the defendant's usual place of business or usual place of abode
or other place where the defendant can probably be found and
stating specifically the facts showing that service has been
attempted under either (a)(1l) or (a) (2) at the location named in
such affidavit but has not been successful, the court may authorize
service

(1) (No change.)

(2) (No change.)

Rule 107. Return of Service
(No change.)
(No change.)

No default judgment shall be granted in any cause until the
citation, or process under Rules 108 or 108a, with proof of service
as provided by this rule or by Rules 108 or 108a, or as ordered by
the court in the event citation is executed under Rule 106, shall
have been on file with the clerk of the court ten days, exclusive
of the day of filing and the day of judgment.

Comment to 1990 change: To state more directly that a default
judgment can be obtained when the defendant has been served with

process in a foreign country pursuant to the provisions of Rules
108 or 108a.

Rule 113. Citation by Publication in Actions Against Unknown
Owners or Claimants of Interest in Land

In suits authorized by Section 17.005, Civil Practice and
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Remedies Code, plaintiff, his agent or attorney shall make and file
with the clerk of the court an affidavit, stating

(a) the name of the grantee as set out in the conveyance
constituting source of title of defendants, and

(b) stating that affiant does not know the names of any
persons claiming title or interest under such conveyance other than
as stated in plaintiff's petition and

(c) 1if the conveyance is to a company or association name as
grantee, further stating whether grantee is incorporated or
unincorporated, if such fact is known, and if such fact is unknown,
so stating.

Said clerk shall thereupon issue a citation for service upon
all persons claiming any title or interest in such land under such
conveyance. The citation in such cases shall contain the
requisites and be served in the manner provided by Rules 114, 115
and 116.

Rule 120a. Special Appearance
1. {No change.)
2. (No change.)

3. The court shall determine the special appearance on the
basis of the pleadings, any stipulations made by and between the
parties, such affidavits and attachments as may be filed by the
parties, the results of discovery processes, and any oral
testimony. The affidavits, if any, shall be served at least seven
days before the hearing, shall be made on personal knowledge, shall
set forth specific facts as would be admissible in evidence, and
shall show affirmatively that the affiant is competent to testify.

Should it appear from the affidavits of a party opposing the
motion that he cannot for reasons stated present by affidavit facts
essential to Jjustify his opposition, the court may order a
continuance to permit affidavits to be obtained or depositions to
be taken or discovery to be had or may make such other order as is
just.

Should it appear to the satisfaction of the court at any time
that any of such affidavits are presented in violation of Rule 13,
the court shall impose sanctions in accordance with that rule.

4. If the court sustains the objection to jurisdiction, an
appropriate order shall be entered. If the objection to
jurisdiction is overruled, the objecting party may thereafter
appear generally for any purpose. Any such special appearance or

16



such general appearance shall not be deemed a waiver of the
objection to jurisdiction when the objecting party or subject
matter is not amenable to process issued by the courts of this
State.

Comment to 1990 change: To provide for proof by affidavit at
special appearance hearings, with safeguards to responding parties.
These amendments preserve Texas prior practice to place the burden
of proof on the party contesting jurisdiction.

Rule 166. Pretrial Conference

In an appropriate action, to assist in the disposition of the
case without undue expense or burden to the parties, the court may
in its discretion direct the attorneys for the parties and the
parties or their duly authorized agents to appear before it for a
conference to consider:

(a) All pending dilatory pleas, motions and exceptions;

(b) The necessity or desirability of amendments to the
pleadings;

(c) A discovery schedule;
(d) Requiring written statements of the parties' contentions:;

(e) Contested issues of fact and simplification of the
issues;

(f) The possibility of obtaining stipulations of fact;

(g) The identification of legal matters to be ruled on or
decided by the court;

(h) The exchange of a list of direct fact witnesses, other
than rebuttal or impeaching witnesses the necessity of whose
testimony cannot reasonably be anticipated before the time of
trial, who will be called to testify at trial, stating their
address and telephone number, and the subject of the testimony of
each such witness;

(i) The exchange of a list of expert witnesses who will be
called to testify at trial, stating their address and telephone
number, and the subject of the testimony and opinions that will be
proffered by each expert witness;

(J) Agreed applicable propositions of law and contested
issues of law;

(k) Proposed jury charge questions, instructions, and
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definitions for a jury case or proposed findings of fact and
conclusions of law for a nonjury case;

(1) The marking and exchanging of all exhibits that any party
may use at trial and stipulation to the authenticity and
admissibility of exhibits to be used at trial;

(m) Written trial objections to the opposite party's
exhibits, stating the basis for each objection;

(n) The advisability of a preliminary reference of issues to
a master or auditor for findings to be used as evidence when the
trial is to be by jury:

(o) The settlement of the case, and to aid such
consideration, the court may encourage settlement;

(p) Such other matters as may aid in the disposition of the
action.

The court shall make an order that recites the action taken at
the pretrial conference, the amendments allowed to the pleadings,
the time within which same may be filed, and the agreements made by
the parties as to any of the matters considered, and which limits
the issues for trial to those not disposed of by admissions,
agreements of counsel, or rulings of the court; and such order when
issued shall control the subsequent course of the action, unless
modified at the trial to prevent manifest injustice. The court in
its discretion may establish by rule a pretrial calendar on which
actions may be placed for consideration as above provided and may
either confine the calendar to jury actions or extend it to all
actions.

Comment to 1990 change: To broaden the scope of the rule and

to confirm the ability of the trial courts at pretrial hearings to
encourage settlement.

Rule 1l166a. Summary Judgment

(a) For Claimant. (No change.)

(b) For Defending Party. (No change.)

(c) Motion and Proceedings Thereon. (No change.)

(d) Appendices, References and Other Use of Discovery Not
Otherwise on File. Discovery products not on file with the clerk
may be used as summary judgment evidence if copies of the material,
appendices containing the evidence, or a notice containing specific
references to the discovery or specific references to other

instruments, are filed and served on all parties together with a
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statement of intent to use the specified discovery as summary
judgment proofs: (i) at least twenty-one days before the hearing if
such proofs are to be used to support the summary judgment; or (ii)
at least seven days before the hearing if such proofs are to be

used to oppose the summary judgment.

(e) Case Not Fully Adjudicated on Motion. (No change in text
of renumbered paragraph.)

(f) Form of Affidavits; Further Testimony. (No change in
text of renumbered paragraph.)

(g) When Affidavits are Unavailable. (No change in text of
renumbered paragraph.)

(h) Affidavits Made in Bad Faith. (No change in text of
renumbered paragraph.)

Comment to 1990 change: This amendment provides a mechanism
for using previously non-filed discovery in summary Jjudgment
practice. Such proofs must all be filed in advance of the hearing
in accordance with Rule 166a. Paragraphs (d) through (g) are
renumbered (e) through (h).

Rule 166b. Forms and Scope of Discovery; Protective Orders:;
Supplementation of Responses

1. Forms of Discovery. (No change.)
2. Scope of Discovery. Except as provided in paragraph 3 of

this rule, unless otherwise limited by order of the court in
accordance with these rules, the scope of discovery is as follows:

a. In General. (No change.)

b. Documents and Tangible Things. (No change.)
c. Land. (No change.)

d. Potential Parties and Witnesses. (No change.)

e. Experts and Reports of Experts. Discovery of the
facts known, mental impressions and opinions of experts,
otherwise discoverable because the information is relevant to
the subject matter in the pending action but which were
acquired or developed in anticipation of litigation and the
discovery of the identity of experts from whom the information
may be learned may be obtained only as follows:

(1) In General. A party may obtain discovery of
the identity and location (name, address and telephone
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number) of an expert who may be called as an expert
witness, the subject matter on which the witness is
expected to testify, the mental impressions and opinions
held by the expert and the facts known to the expert
(regardless of when the factual information was acquired)
which relate to or form the basis of the mental
impressions and opinions held by the expert. The
disclosure of the same information concerning an expert
used for consultation and who is not expected to be
called as an expert witness at trial is required if the
consulting expert's opinion or impressions have been
reviewed by a testifying expert.

(2) Reports. A party may also obtain discovery of
documents and tangible things including all tangible
reports, physical models, compilations of data and other
material prepared by an expert or for an expert in
anticipation of the expert's trial and deposition
testimony. The disclosure of material prepared by an
expert used for consultation is required even if it was
prepared in anticipation of litigation or for trial if
the consulting expert's opinions or impressions have been
reviewed by a testifying expert.

(3) Determination of Status. (No change.)

(4) Reduction of Report to Tangible Form. If the
discoverable factual observations, tests, supporting
data, calculations, photographs, or opinions of an expert
who will be called as an expert witness have not been
recorded and reduced to tangible form, the trial judge
may order these matters reduced to tangible form and
produced within a reasonable time before the date of

trial.

f. Indemnity, Insuring and Settlement Agreements. (No
change.)

g. Statements. (No change.)

h. Medical Records; Medical Authorization. (No
change.)
3. Exemptions. The following matters are protected from

disclosure by privilege:

a. Work Product. (No change.)

b. Experts. The identity, mental impressions and
opinions of an expert who has been informally consulted or of
an expert who has been retained or specially employed by
another party in anticipation of litigation or preparation for
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trial or any documents or tangible things containing such
information if the expert will not be called as an expert
witness, except that the identity, mental impressions and
opinions of an expert who will not be called to testify as an
expert and any documents or tangible things containing such
impressions and opinions are discoverable if the consulting
expert's opinion or impressions have been reviewed by a
testifying expert.

c. Witness Statements. The written statements of
potential witnesses and parties, when made subsequent to the
occurrence or transaction upon which the suit is based and in
connection with the prosecution, investigation, or defense of
the particular suit, or in anticipation of the prosecution or
defense of the claims made a part of the pending litigation,
except that persons, whether parties or not, shall be entitled
to obtain, upon request, copies of statements they have
previously made concerning the action or its subject matter
and which are in the possession, custody, or control of any
party. The term "written statements" includes (i) a written
statement signed or otherwise adopted or approved by the
person making it, and (ii) a stenographic, mechanical,
electrical or other type of recording, or any transcription
thereof which is a substantially verbatim recital of a
statement made by the person and contemporaneously recorded.
For purpose of this paragraph a photograph is not a statement.

d. Party Communications. Communications between agents
or representatives or the employees of a party to the action
or communications between a party and that party's agents,
representatives or employees, when made subsequent to the
occurrence or transaction upon which the suit is based and in
connection with the prosecution, investigation or defense of
the particular suit, or in anticipation of the prosecution or
defense of the claims made a part of the pending litigation.
This exemption does not include communications prepared by or
for experts that are otherwise discoverable. For the purpose
of this paragraph, a photograph is not a communication.

e. Other Privileged Information. Any matter protected
from disclosure by any other privilege.

Upon a showing that the party seeking discovery has
substantial need of the materials and that the party is unable
without undue hardship to obtain the substantial equivalent of
the materials by other means, a party may obtain discovery of
the materials otherwise exempted from discovery by
subparagraphs ¢ and d of this paragraph 3. Nothing in this
paragraph 3 shall be construed to render non-discoverable the
identity and location of any potential party, any person
having knowledge of relevant facts, any expert who is expected
to be called as a witness in the action, or of any consulting
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expert whose opinions or impressions have been reviewed by a
testifying expert.

4. Presentation of Objections. Either an objection or a
motion for protective order made by a party to discovery shall
preserve that objection without further support or action by the
party unless the objection or motion is set for hearing and
determined by the court. Any party may at any reasonable time
request a hearing on any objection or motion for protective order.
The failure of a party to obtain a ruling prior to trial on any
objection to discovery or motion for protective order does not
waive such objection or motion; but any matter that is withheld
from discovery pursuant to any objection or motion for protective
order, whether or not ruled upon prior to trial, shall not be
admitted in evidence to the benefit of the withholding party absent
timely supplemental production of the matter pursuant to paragraph
6. In objecting to an appropriate discovery request within the
scope of paragraph 2, a party seeking to exclude any matter from
discovery on the basis of an exemption or immunity from discovery,
must specifically plead the particular exemption or immunity from
discovery relied upon and at or prior to any hearing shall produce
any evidence necessary to support such claim either in the form of
affidavits served at least seven days before the hearing or by
testimony. If the trial court determines that an in camera
inspection and review by the court of some or all of the requested
discovery is necessary, the objecting party must segregate and
produce the discovery to the court in a sealed wrapper or by
answers made in camera to deposition questions, to be transcribed
and sealed in event the objection is sustained. When a party seeks
to exclude documents from discovery and the basis for objection is
undue burden, unnecessary expense, harassment or annoyance, or
invasion of personal, constitutional, or property rights, rather
than a specific immunity or exemption, it is not necessary for the
court to conduct an inspection and review of the particular
discovery before ruling on the objection. After the date on which
answers are to be served, objections are waived unless an extension
of time has been obtained by agreement or order of the court or
good cause is shown for the failure to object within such period.

5. Protective Orders. On motion specifying the grounds and
made by any person against or from whom discovery is sought under
these rules, the court may make any order in the interest of
justice necessary to protect the movant from undue burden,
unnecessary expense, harassment or annoyance, or invasion of
personal, constitutional, or property rights. Motions or responses
made under this rule may have exhibits attached including
affidavits, discovery pleadings, or any other documents.
Specifically, the court's authority as to such orders extends to,
although it is not necessarily limited by, any of the following:

a. ordering that requested discovery not be sought in whole
or in part, or that the extent or subject matter of discovery be
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limited, or that it not be undertaken at the time or place
specified. .

b. ordering that the discovery be undertaken only by such
method or upon such terms and conditions or at the time and place
directed by the court.

c. ordering that for good cause shown results of discovery
be sealed or otherwise adequately protected, that its distribution
be limited, or that its disclosure be restricted. Any order under
this subparagraph 5(c) shall be made in accordance with the
provisions of Rule 76a with respect to all court records subject to
that rule.

6. Duty to Supplement. (No change.)
a. A party is under a duty to reasonably supplement his
response if he obtains information upon the basis of which:
(1) (No change.)
(2) (No change.)
b. {No change.)
c. (No change.)

7. Discovery Motions. All discovery motions shall contain
a certificate by the party filing same that efforts to resolve the
discovery dispute without the necessity of court intervention have
been attempted and failed.

Comment to 1990 change: To eliminate the contradiction
between Rule 166b.2(e) (1) and (2) and corresponding Rule 166b.3(e),
Rule 166b.2(e) (1) and (2) have been modified to make discoverable
the impressions and opinions of a consulting expert if a testifying
expert has reviewed those opinions and material, regardless of
whether the opinions and material form a basis for the opinion of
the testifying expert. The amendments to Section 3 standardize
language and provide that matters exempt under paragraph 3(c) are
not made discoverable solely because the consultant may or is to be
a fact witness only. The amendments to Section 4 expressly
dispense with the necessity of doing anything more than serving
objections to preserve discovery complaints in order to avoid
unnecessary time and expense to parties and time of the courts,
particularly where no party ever requests a hearing on the
objection. The failure of any party to do more than merely object
fully shall never constitute a waiver of any objection, but
information withheld may not be used in evidence at trial by the
withholding party absent supplementation. The last sentence added
to Section 4 was previously the second sentence of Rule 168(6) and
was moved because it applies to all discovery objections. Section
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5(c) is amended to reference the requirements of new Rule 76a. New
Section 7 was added to ensure that court time will not be taken to
resolve discovery disputes unless the parties cannot resolve them
without court intervention.

Rule 167. Discovery and Production of Documents and Things
for Inspection, Copying or Photographing

1. Procedure. Any party may serve on any other party a
REQUEST:

a. (No change.)

b. (No change.)

c. (No change.)

d. (No change.)

e. A true copy of the REQUEST and RESPONSE, together
with proof of the service thereof on all parties as provided
in Rule 21a, shall be filed promptly in the clerk's office by
the party making it, except that any documents produced in
response to a REQUEST need not be filed.

f. (No change.)

g. (No change.)

2. Time. (No change.)
3. order. (No change in text of renumbered paragraph.)

4. Nonparties. (No change in text of renumbered paragraph.)

Comment to 1990 change: To require that requests and responses
pe filed and served on all parties, but that documents produced
should not be filed without leave of court. Former paragraph 3 is
deleted and the succeeding paragraphs 4 and 5 are renumbered 3 and
4.

Rule 167a. Physical and Mental Examination of Persons

(a) Order for Examination. When the mental or physical
condition (including the blood group) of a party, or of a person in
the custody, conservatorship or under the legal control of a party,
is in controversy, the court in which the action is pending may
order the party to submit to a physical or mental examination by a
physician or psychologist or to produce for examination the person
in his custody, conservatorship or legal control. The order may be
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made only on motion for good cause shown and upon notice to the
person to be examined and to all parties and shall specify the
time, place, manner, conditions, and scope of the examination and
the person or persons by whom it is to be made. Except as provided
in subparagraph (d) of this rule, an examination by a psychologist
may be ordered only when the party responding to the motion has
identified a psychologist as an expert who will testify.

(b) Report of Examining Physician or Psychologist.

(1) If requested by the party against whom an order is
made under this rule or the person examined, the party causing
the examination to be made shall deliver to him a copy of a
detailed written report of the examining physician or
psychologist setting out his findings, including results of
all tests made, diagnoses and conclusions, together with like
reports of all earlier examinations of the same condition.
After delivery the party causing the examination shall be
entitled upon request to receive from the party against whom
the order is made a like report of any examination, previously
or thereafter made, of the same condition, unless, in the case
of a report of examination of a person not a party, the party
shows that he is unable to obtain it. The court on motion may
make an order against a party requiring delivery of a report
on such terms as are just, and if a physician or psychologist
fails or refuses to make a report the court may exclude his
testimony if offered at the trial.

(2) This subdivision applies to examinations made by
agreement of the parties, unless the agreement expressly
provides otherwise. This subdivision does not preclude
discovery of a report of an examining physician or
psychologist or the taking of a deposition of the physician or
psychologist in accordance with the provisions of any other
rule.

c. Effect of No Examination. If no examination is sought
either by agreement or under the provisions of this rule, the party
whose mental or physical condition is in controversy shall not
comment to the court or jury on his willingness to submit to an
examination, on the right of any other party to request an
examination or move for an order, or on the failure of such other
party to do so.

d. Cases Arising Under Title II, Family Code. In cases
arising under Title II, Family Code, on the court's own motion or
on the motion of a party, the court may appoint:

(1) one or more psychologists to make any and all
appropriate mental examinations of the children who are the
subject of the suit or any other parties irrespective of
whether a psychologist has been listed by any party as an
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expert who will testify.

(2) non-physician experts who are qualified in paternity
testing to take blood, body fluid or tissue samples and to
conduct such tests as ordered by the court.

e. Definitions. For the purpose of this rule, a
psychologist is a person licensed or certified by a State or the
District of Columbia as a psychologist.

Comment to 1990 change: To provide for court-ordered
examination by certain psychologists.

Rule 168. Interrogatories to Parties

Any party may serve upon any other party written
interrogatories to be answered by the party served, or, if the
party served is a public or private corporation or a partnership or
association, or governmental agency, by an officer or agent who
shall furnish such information as is available to the party.
Interrogatories may, without leave of court, be served upon the
plaintiff after commencement of the action and upon any other party
with or after the service of the citation and petition upon that
party. A true copy of the interrogatories and the written answers
or objections, together with proof of service thereof as provided
in Rule 2la, shall be filed promptly in the clerk's office by the
party making them, except that when an interrogatory is answered by
reference to records as permitted by paragraph 2, the records so
referenced need not be filed.

1. (No change.)

2. (No change.)

3. (No change.)

4, (No change.)

5. (No change.)

6. Objections. On or prior to the date on which answers are
to be served, a party may serve written objections to specific
interrogatories or portions thereof. Answers only to those
interrogatories or portions thereof, to which objection is made,
shall be deferred until the objections are ruled upon and for such
additional time thereafter as the court may direct. Either party
may request a hearing as to such objections at the earliest
possible time.

Comment to 1990 change: The previous second sentence in
section 6 was and is applicable to all discovery objections and
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therefore has been moved to Rule 166b.4, last sentence.

Rule 169. Request for Admission

1. Request for Admission. At any time after commencement of
the action, a party may serve upon any other party a written
request for the admission, for purposes of the pending action only,
of the truth of any matters within the scope of Rule 166b set forth
in the request that relate to statements or opinions of fact or of
the application of law to fact, including the genuineness of any
documents described in the request. Copies of the documents shall
be served with the request unless they have been or are otherwise
furnished or made available for inspection and copying. Whenever
a party is represented by an attorney of record, service of a
request for admissions shall be made on his attorney unless service
on the party himself is ordered by the court. A true copy of a
request for admission or of a written answer or objection, together
with proof of the service thereof as provided in Rule 21la, shall be
filed promptly in the clerk's office by the party making it.

Each matter of which an admission is requested shall be
separately set forth. The matter is admitted without necessity of
a court order unless, within thirty days after service of the
request, or within such time as the court may allow, or as
otherwise agreed by the parties, the party to whom the request is
directed serves upon the party requesting the admission a written
answer or objection addressed to the matter, signed by the party or
by his attorney, but, unless the court shortens the time, a
defendant shall not be required to serve answers or objections
before the expiration of fifty days after service of the citation
and petition upon that defendant. If objection is made, the reason
therefor shall be stated. The answer shall specifically deny the
matter or set forth in detail the reasons that the answering party
cannot truthfully admit or deny the matter. A denial shall fairly
meet the substance of the requested admission, and when good faith
requires that a party qualify his answer or deny only a part of the
matter of which an admission is requested, he shall specify so much
of it as is true and qualify or deny the remainder. An answering
party may not give lack of information or knowledge as a reason for
failure to admit or deny unless he states that he has made
reasonable inquiry and that the information known or easily
obtainable by him is insufficient to enable him to admit or deny.
A party who considers that a matter of which an admission is
requested presents a genuine issue for trial may not, on that
ground alone, object to the request; he may, subject to the
provisions of paragraph 3 of Rule 215, deny the matter or set forth
reasons why he cannot admit or deny it.

2. Effect of Admission. (No change.)
Comment to 1990 change: The rule is amended to provide that
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the parties may agree to extend or shorten the time to respond to
a request. The rule is also amended to permit service of a request
at any time after commencement of the action but extending the time
to respond in such case to no less than fifty days after service of
the citation and petition on the responsive party.

Rule 183. Interpreters

The court may appoint an interpreter of its own selection and
may fix the interpreter's reasonable compensation. The
compensation shall be paid out of funds provided by law or by one
or more of the parties as the court may direct, and may be taxed
ultimately as costs, in the discretion of the court.

Comment to 1990 change: To adopt procedures for the
appointment and compensation of interpreters. Source: Fed. R. Civ.
P. 43(f). The provision regarding summoning interpreters and their
conduct is deleted because it is covered by Rule 604, Texas Rules
of Civil Evidence.

Rule 184. [Repealed]

Comment to 1990 change: Rule 184 is repealed because it is
covered by Rule 202, Texas Rules of Civil Evidence.

Rule 184a. [Repealed. ]

Comment to 1990 change: Rule 184a is repealed because it is
covered by Rule 203, Texas Rules of Civil Evidence.

Rule 200. Depositions Upon Oral Examination
1. When Depositions May Be Taken. (No change.)

2. Notice of Examination: General Requirements; Notice of
Deposition of Organization.

a. Reasonable notice must be served in writing by the
party, or his attorney, proposing to take a deposition upon
oral examination, to every other party or his attorney of
record. The notice shall state the name of the deponent, the
time and the place of the taking of his deposition and, if the
production of documents or tangible things in accordance with
Rule 201 is desired, a designation of the items to be produced
by the deponent either by individual item or by category and
which describes each item and category with reasonable
particularity. The notice shall also state the identity of
persons who will attend other than the witness, parties,
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spouses of parties, counsel, employees of counsel, and the
officer taking the deposition. 1If any party intends to have
any other persons attend, that party must give reasonable
notice to all parties of the identity of such other persons.

b. (No change.)

Comment to 1990 change: To provide for persons who may attend
deposition without notification, and to provide for reasonable
notice of any party's intent to have any other persons attend.

Rule 201. Compelling Appearance; Production of Documents and
Things; Deposition of Organization

Any person may be compelled to appear and give testimony by
deposition in a civil action.

(1) (No change.)
(2) {(No change.)
(3) (No change.)
(4) (No change.)

(5) Time and Place. The time and place designated shall be
reasonable. The place of taking a deposition shall be in the
county of the witness' residence or, where he is employed or
regularly transacts business in person or at such other convenient
place as may be directed by the court in which the cause is
pending; provided, however, the deposition of a party or the person
or persons designated by a party under paragraph 4 above may be
taken in the county of suit subject to the provisions of paragraph
5 of Rule 166b. A nonresident or transient person may be required
to attend in the county where he is served with a subpoena, or
within one hundred miles from the place of service, or at such
other convenient place as the court may direct. The witness shall
remain in attendance from day to day until such deposition is begun
and completed.

Rule 206. Certification by Officer; Exhibits; Copies; Notice
of Delivery
1. Certification. The officer shall attach as part of the
deposition transcript a certificate duly sworn by such officer
which shall state the following:
(1) (No change.)
(ii) (No change.)
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(iii) (No change.)
(iv) (No change.)
(v) (No change.)
(vi) (No change.)

(vii)that the original deposition transcript, or a copy
thereof in event the original was not returned to the officer,
together with copies of all exhibits, is in the possession and
custody of the attorney or party who asked the first question
appearing in the transcript for safekeeping and use at trial;

(viii) that a copy of the certificate was served on
all parties pursuant to Rule 21la.

2. Delivery. (No change.)
3. Exhibits. (No change.)
4. (No change.)

5. Copies. (No change.)

6. Notice of Delivery. (No change.)

Rule 208. Depositions Upon Written Questions

1. Serving Questions; Notice. After commencement of the
action, any party may take the testimony of any person, including
a party, by deposition upon written questions. Leave of court,
granted with or without notice, must be obtained only if a party
seeks to take a deposition prior to the appearance day of any
defendant. Attendance of witnesses and the production of
designated items may be compelled as provided in Rule 201.

A party proposing to take a deposition upon written questions
shall serve them upon every other party or his attorney with a
written notice ten days before the deposition is to be taken. The
notice shall state the name and if known, the address of the
deponent, the suit in which the deposition is to be used, the name
or descriptive title and address of the officer before whom the
deposition is to be taken, and, if the production of documents or
tangible things in accordance with Rule 201 is desired, a
designation of the items to be produced by the deponent either by
individual item or by category and which describes each item and
category with reasonable particularity. The notice shall also
state the identity of persons who will attend other than the
witness, parties, spouses of parties, counsel, employees of
counsel, and the officer taking the deposition. If any party
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intends to have any other persons attend, that party must give
reasonable notice to all parties of the identity of such other

persons.

A party may in his notice name as the witness a public or
private corporation or a partnership or association or governmental
agency and describe with reasonable particularity the matters on
which examination is requested. In that event, the organization so
named shall designate one or more officers, directors or managing
agents, or other persons to testify on its behalf, and may set
forth, for each person designated, the matters on which he will
testify. A subpoena shall advise a non-party organization of its
duty to make such a designation. The person so designated shall
testify as to matters known or reasonably available to the
organization. This paragraph does not preclude taking a deposition
by any other procedure authorized in these rules.

2. Notice by Publication. (No change.)

3. Cross-Questions, Redirect Questions, Re-cross Questions
and Formal Objections. (No change.)

4. Deposition Officer; Interpreter. (No change.)

5. Officer to take Responses and Prepare Record. (No
change.)

Rule 200 and permit the deposition on written questions of a
defendant prior to appearance date with permission of the court.
Rule 208 is also amended to provide for persons who may attend
deposition without notification, and to provide for reasonable
notice of any party's intent to have any other persons attend.

Rule 215. Abuse of Discovery; Sanctions

1. Motion for Sanctions or Order Compelling Discovery. (No
change.)

2. Failure to Comply with Order or with Discovery Request.
(No change.)

3. Abuse of Discovery Process in Seeking, Making, or
Resisting Discovery. If the court finds a party is abusing the
discovery process in seeking, making or resisting discovery or if
the court finds that any interrogatory or request for inspection or
production is unreasonably frivolous, oppressive, or harassing, or
that a response or answer is unreasonably frivolous or made for
purposes of delay, then the court in which the action is pending
may, after notice and hearing, impose any appropriate sanction
authorized by paragraphs (1), (2), (3), (4), (5), and (8) of
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paragraph 2b of this rule. Such order of sanction shall be subject
to review on appeal from the final judgment.

4. Failure to Comply with Rule 169. (No change.)

5. Failure to Respond to or Supplement Discovery. (No
change.)
6. Exhibits to Motions and Responses. (No change.)

Comment to 1990 change: To require notice and hearing before
an imposition of sanctions under paragraph 3, and to specify that
such sanctions be appropriate.

Rule 216. Request and Fee for Jury Trial
a. (No change.)

b. Jury Fee. Unless otherwise provided by law, a fee of ten
dollars if in the district court and five dollars if in the county
court must be deposited with the clerk of the court within the time
for making a written request for a jury trial. The clerk shall
promptly enter a notation of the payment of such fee upon the
court's docket sheet.

Comment to 1990 change: Additional fees for jury trials may
be required by other law, e.g., Texas Government Code § 51.604.

Rule 223. Jury List in Certain Counties

In counties governed as to juries by the laws providing for
interchangeable juries, the names of the jurors shall be placed
upon the general panel in the order in which they are randomly
selected, and jurors shall be assigned for service from the top
thereof, in the order in which they shall be needed, and jurors
returned to the general panel after service in any of such courts
shall be enrolled at the bottom of the list in the order of their
respective return; provided, however, after such assignment to a
particular court, the trial judge of such court, upon the demand
prior to voir dire examination by any party or attorney in the case
reached for trial in such court, shall cause the names of all
members of such assigned jury panel in such case to be placed in a
receptacle, shuffled, and drawn, and such names shall be
transcribed in the order drawn on the jury list from which the jury
is to be selected to try such case. There shall be only one
shuffle and drawing by the trial judge in each case.

Comment to 1990 change: To provide uniformity in jury
shuffles.
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Rule 237a. Cases Remanded From Federal Court

When any cause is removed to the Federal Court and is
afterwards remanded to the state court, the plaintiff shall file a
certified copy of the order of remand with the clerk of the state
court and shall forthwith give written notice of such filing to the
attorneys of record for all adverse parties. All such adverse
parties shall have fifteen days from the receipt of such notice
within which to file an answer. No default judgment shall be
rendered against a party in a removed action remanded from federal
court if that party filed an answer in federal court during
removal.

Comment to 1990 change: To expressly provide, consistent with
existing law, that a default judgment cannot be taken in a case
remanded from federal court if an answer was filed in federal court
during removal.

Rule 245. Assignment of Cases for Trial

The Court may set contested cases on written request of any
party, or on the Court's own motion, with reasonable notice of not
less than forty-five days to the parties of a first setting for
trial, or by agreement of the parties; provided, however, that when
a case previously has been set for trial, the Court may reset said
contested case to a later date on any reasonable notice to the
parties or by agreement of the parties. Noncontested cases may be
tried or disposed of at any time whether set or not, and may be set
at any time for any other time.

A request for trial setting constitutes a representation that
the requesting party reasonably and in good faith expects to be
ready for trial by the date requested, but no additional
representation concerning the completion of pretrial proceedings or
of current readiness for trial shall be required in order to obtain
a trial setting in a contested case.

Comment to 1990 change: First paragraph, to harmonize a first
time nonjury setting with the time for jury demand, and to set a
more realistic notice for trial. Second paragraph, to standardize
the readiness requirement to obtain a trial setting.

Rule 248. Jury Cases

When a jury has been demanded, questions of law, motions,
exceptions to pleadings, and other unresolved pending matters
shall, as far as practicable, be heard and determined by the court
before the trial commences, and jurors shall be summoned to appear
on the day so designated.
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Comment to 1990 change: To encourage resolution of matters
prior to trial.

Rule 260. (Repealed]

Comment to 1990 change: Repealed as no longer needed.

Rule 269. Argument

(a) After the evidence is concluded and the charge is read,
the parties may arqgue the case to the jury. The party having the
burden of proof on the whole case, or on all matters which are
submitted by the charge, shall be entitled to open and conclude the
argument; where there are several parties having separate claims or
defenses, the court shall prescribe the order of argument between
themn.

(b) (No change.)
(c) (No change.)
(d) {(No change.)
(e) (No change.)
(£) (No change.)

(g) The court will not be required to wait for objections to
be made when the rules as to arguments are violated; but should
they not be noticed and corrected by the court, opposing counsel
may ask leave of the court to rise and present his point of
objection. But the court shall protect counsel from any
unnecessary interruption made on frivolous and unimportant grounds.

(h) (No change.)

Rule 294. Polling the Jury

Any party shall have the right to have the jury polled. A
jury is polled by reading once to the jury collectively the general
verdict, or the questions and answers thereto consecutively, and
then calling the name of each juror separately and asking the juror
if it is the juror's verdict. If any juror answers in the negative
when the verdict is returned signed only by the presiding juror as
a unanimous verdict, or if any juror shown by the juror's signature
to agree to the verdict should answer in the negative, the jury
shall be retired for further deliberation.
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Rule 296. Requests for Findings of Facts and Conclusions of
Law

In any case tried in the district or county court without a
jury, any party may request the court to state in writing its
findings of fact and conclusions of law. Such request shall be
entitled "Request for Findings of Fact and Conclusions of Law" and
shall be filed within twenty days after judgment is signed with the
clerk of the court, who shall immediately call such request to the
attention of the judge who tried the case. The party making the
request shall serve it on all other parties in accordance with Rule

21la.

Comment to 1990 change: To revise the practice and times for
findings of fact and conclusions of law. See also Rules 297 and
298. '

Rule 297. Time to File Findings of Fact and Conclusions of
Law

The court shall file its findings of fact and conclusions of
law within twenty days after a timely request is filed. The court
shall cause a copy of its findings and conclusions toc be mailed to
each party in the suit.

If the court fails to file timely findings of fact and
conclusions of law, the party making the request shall, within
thirty days after filing the original request, file with the clerk
and serve on all other parties in accordance with Rule 21a a
"Notice of Past Due Findings of Fact and Conclusions of Law" which
shall be immediately called to the attention of the court by the
clerk. Such notice shall state the date the original request was
filed and the date the findings and conclusions were due. Upon
filing this notice, the time for the court to file findings of fact
and conclusions of law is extended to forty days from the date the
original request was filed.

Comment to 1990 change: To revise the practice and times for

findings of fact and conclusion of law. See also Rules 296 and
298.
Rule 298. Additional or Amended Findings of Fact and

Conclusions of Law

After the court files original findings of fact and
conclusions of law, any party may file with the clerk of the court
a request for specified additional or amended findings or
conclusions. The request for these findings shall be made within
ten days after the filing of the original findings and conclusions
by the court. Each request made pursuant to this rule shall be
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served on each party to the suit in accordance with Rule 21la.

The court shall file any additional or amended findings and
conclusions that are appropriate within ten days after such request
is filed, and cause a copy to be mailed to each party to the suit.
No findings or conclusions shall be deemed or presumed by any
failure of the court to make any additional findings or

conclusions.

Comment to 1990 change: To revise the practice and times for
findings of fact and conclusions of law. See also Rules 296 and

297.

Rule 299. Omitted Findings

When findings of fact are filed by the trial court they shall
form the basis of the judgment upon all grounds of recovery and of
defense embraced therein. The judgment may not be supported upon
appeal by a presumed finding upon any ground of recovery or
defense, no element of which has been included in the findings of
fact; but when one or more elements thereof have been found by the
trial court, omitted unrequested elements, when supported by
evidence, will be supplied by presumption in support of the
judgment. Refusal of the court to make a finding requested shall
be reviewable on appeal.

Rule 299a. Findings of Fact To Be Separately Filed and Not
Recited in a Judgment

Findings of fact shall not be recited in a judgment. If there
is a conflict between findings of fact recited in a judgment in
violation of this rule and findings of fact made pursuant to Rules
297 and 298, the latter findings will control for appellate
purposes. Findings of fact shall be filed with the clerk of the
court as a document or documents separate and apart from the
judgment.

Comment to 1990 change: To require that findings of fact be
separate from the judgment and that such separate findings of fact
are controlling on appeal.

Rule 301. Judgments

The judgment of the court shall conform to the pleadings, the
nature of the case proved and the verdict, if any, and shall be so
framed as to give the party all the relief to which he may be
entitled either in law or equity. Provided, that upon motion and
reasonable notice the court may render judgment non obstante
veredicto if a directed verdict would have been proper, and
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provided further that the court may, upon like motion and notice,
disregard any jury finding on a question that has no support in the
evidence. Only one final judgment shall be rendered in any cause
except where it is otherwise specially provided by law. Judgment
may, in a proper case, be given for or against one or more of
several plaintiffs, and for or against one or more of several
defendants or intervenors. Every judgment shall be in writing, set
forth on a separate document, and signed by the judge. Judgment is
not rendered until it is signed by the judge.

Rule 305. Proposed Judgment

Any party may prepare and submit a proposed judgment to the
court for signature.

Each party who submits a proposed judgment for signature shall
serve the proposed judgment on all other parties to the suit who
have appeared and remain in the case, in accordance with Rule 21a.

Failure to comply with this rule shall not affect the time for
perfecting an appeal.

Comment to 1990 change: To clarify the practice for proposed
Judgments and notice to other parties.

Rule 306c. Prematurely Filed Documents.

No motion for new trial or request for findings of fact and
conclusions of law shall be held ineffective because prematurely
filed; but every such motion shall be deemed to have been filed on
the date of but subsequent to the time of signing of the judgment
the motion assails, and every such request for findings of fact and
conclusions of law shall be deemed to have been filed on the date
of but subsequent to the time of signing of the judgment.

Rule 308a. In Suits Affecting the Parent-child Relationship

When the court has ordered child support or possession of or
access to a child and it is claimed that the order has been
violated, the person claiming that a violation has occurred shall
make this known to the court. The court may appoint a member of
the bar to investigate the claim to determine whether there is
reason to believe that the court order has been violated. If the
attorney in good faith believes that the order has been violated,
the attorney shall take the necessary action as provided under
Chapter 14, Family Code. On a finding of a violation, the court
may enforce its order as provided in Chapter 14, Family Code.

Except by order of the court, no fee shall be charged by or
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paid to the attorney representing the claimant. If the court
determines that an attorney's fee should be paid, the fee shall be
adjudged against the party who violated the court's order. The fee
may be assessed as costs of court, or awarded by judgment, or both.

Comment to 1990 change: This rule has been completely
rewritten and designed to broaden its application to cover problems
dealing with possession and access to a child as well as support.

Rule 534. Issuance and Form of citation

a. Issuance. wWwhen a claim or demand is lodged with a
justice for suit, the clerk when requested shall forthwith issue a
citation and deliver the citation as directed by the requesting
party. The party requesting citation shall be responsible for
obtaining service of the citation and a copy of the petition if any
is filed. Upon request, separate or additional citations shall be

issued by the clerk.

b. Form. The citation shall (1) be styled "The State of
Texas", (2) be signed by the clerk under seal of court or by the
Justice of the Peace, (3) contain name and location of the court,
(4) show date of filing of the petition if any is filed, (5) shovw
date of issuance of citation, (6) show file number and names of
parties, (7) state the nature of plaintiff's demand, (8) be
directed to the defendant, (9) show name and address of attorney
for plaintiff, otherwise the address of plaintiff, (10) contain the
time within which these rules require defendant to file a written
answer with the clerk who issued citation, (11) contain address of
the clerk, and (12) shall notify defendant that in case of failure
of defendant to file an answer, judgment by default may be rendered
for the relief demanded in the petition. The citation shall direct
defendant to file a written answer to plaintiff's petition on or
pefore 10:00 a.m. on the Monday next after the expiration of ten
days after the date of service thereof. The requirement of
subsections 10 and 12 of this rule shall be in the form set forth
in section c of this rule.

c. Notice. The citation shall include the following notice
to defendant: "You have been sued. You may employ an attorney. If
you or your attorney do not file a written answer with the clerk
who issued this citation by 10:00 a.m. on the Monday next following
the expiration of ten days after you were served this citation and
petition, a default judgment may be taken against you."

d. Copies. The party filing any pleading upon which
citation is to be issued and served shall furnish the clerk with a
sufficient number of copies thereof for use in serving the parties
to be served, and when copies are so furnished the clerk shall make
no charge for the copies.
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Comment to 1990 change: To conform justice court service of
citation to the extent practicable to service of citation for other
trial courts.

Rule 536. Who May Serve and Method of Service

(a) Citation and other notices may be served anywhere by (1)
any sheriff or constable or other person authorized by law or, (2)
any person authorized by law or by written order of the court who
is not less than eighteen years of age. No person who is a party
to or interested in the outcome of a suit shall serve any process.
Service by registered or certified mail and citation by publication
shall, if requested, be made by the clerk of the court in which the
case is pending. The order authorizing a person to serve process
may be made without written motion and no fee shall be imposed for
issuance of such order.

(b) Unless the citation or an order of the court otherwise
directs, the citation shall be served by any person authorized by
this rule by:

(1) delivering to the defendant, in person, a true copy
of the citation with the date of delivery endorsed thereon
with a copy of the petition attached thereto, or

(2) mailing to the defendant by registered or certified
mail, return receipt requested, a true copy of the citation
with a copy of the petition attached thereto if any is filed.

(c) Upon motion supported by affidavit stating the location
of the defendant's usual place of business or usual place of abode
or other place where the defendant can probably be found and
stating specifically the facts showing that service has been
attempted under either (a)(l) or (a)(2) at the location named in
such affidavit but has not been successful, the court may authorize
service:

(1) by leaving a true copy of the citation, with a copy
of the petition attached, with anyone over sixteen years of
age at the location specified in such affidavit, or

(2) in any other manner that the affidavit or other
evidence before the court shows will be reasonably effective
to give the defendant notice of the suit.

Comment to 1990 change: To conform justice court service of
citation to the extent practicable to service of citation for other
trial courts.

Rule 536a. Duty of Officer or Person Receiving and Return of
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Citation

The officer or authorized person to whom process is delivered
shall endorse thereon the day and hour on which he received it, and
shall execute and return the same without delay.

The return of the officer or authorized person executing the
citation shall be endorsed on or attached to the same; it shall
state when the citation was served and the manner of service and be
signed by the officer officially or by the authorized person. The
return of citation by an authorized person shall be verified. When
the citation was served by registered or certified mail as
authorized by Rule 536, the return by the officer or authorized
person must also contain the receipt with the addressee's
signature. When the officer or authorized person has not served
the citation, the return shall show the diligence used by the
officer or authorized person to execute the same and the cause of
failure to execute it, and where the defendant is to be found, if
he can ascertain.

Where citation is executed by an alternative method as
authorized by Rule 536, proof of service shall be made in the
manner ordered by the court.

No default judgment shall be granted in any cause until the
citation with proof of service as provided by this rule, or as
ordered by the court in the event citation is executed under Rule
536, shall have been on file with the clerk of the court three (3)
days, exclusive of the day of filing and the day of judgment.

Comment to 1990 change: New rule to conform justice court
service of citation to the extent practicable to conform to service
of citation for other trial courts.

Rule 571. Appeal Bond

The party appealing, his agent or attorney, shall within ten
days from the date a judgment or order overruling motion for new
trial is signed, file with the Jjustice a bond, with two or more
good and sufficient sureties, to be approved by the justice, in
double the amount of the judgment, payable to the appellee,
conditioned that appellant shall prosecute his appeal to effect,
and shall pay off and satisfy the judgment which may be rendered
against him on appeal; or if the appeal is by the plaintiff by
reason of judgment denying in whole or in part his claim, he shall
file with the justice a bond in the same ten-day period, payable to
the appellee, with two or more good and sufficient sureties, to be
approved by the justice, in double the amount of the costs incurred
in the justice court and estimated costs in the county court, less
such sums as may have been paid by the plaintiff on the costs,
conditioned that he shall prosecute his appeal to effect and shall
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pay off and satisfy such costs if judgment for costs be rendered
against him on appeal. When such bond has been filed with the
justice, the appeal shall be held to be thereby perfected and all
parties to said suit or to any suit so appealed shall make their
appearance at the next term of court to which said case has been
appealed. Within five days following the filing of such appeal
bond, the party appealing shall give notice as provided in Rule 21a
of the filing of such bond to all parties to the suit who have not
filed such bond. No judgment shall be taken by default against any
party in the court to which the cause has been appealed without
first showing that this rule has been complied with. The appeal
shall not be dismissed for defects or irregularities in procedure,
either of form or substance, without allowing appellant five days
after notice within which to correct or amend same.

Rule 687. Requisites of Writ

The writ of injunction shall be sufficient if it contains
substantially the following requisites:

(a) (No change.)
(b) {No change.)
(c) (No change.)
(d) (No change.)

(e) 1If it is a temporary restraining order, it shall state
the day and time set for hearing, which shall not exceed fourteen
days from the date of the court's order granting such temporary
restraining order; but if it is a temporary injunction, issued
after notice, it shall be made returnable at or before ten o'clock
a.m. of the Monday next after the expiration of twenty days from
the date of service thereof, as in the case of ordinary citations.

(f) (No change.)

Rule 749a. Pauper's Affidavit

If appellant is unable to pay the costs of appeal, or file a
bond as required by Rule 749, he shall nevertheless be entitled to
appeal by making strict proof of such inability within five days
after the judgment is signed, which shall consist of his affidavit
filed with the justice of the peace stating his inability to pay
such costs, or any part thereof, or to give security, which may be
contested within five days after the filing of such affidavit and
notice thereof to the opposite party or his attorney of record by
any officer of the court or party to the suit, whereupon it shall
be the duty of the justice of the peace in whose court the suit is
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pending to hear evidence and determine the right of the party to
appeal, and he shall enter his finding on the docket as part of the
record. Upon the filing of a pauper's affidavit the justice of the
peace or clerk of the court shall notice the opposing party of the
filing of the affidavit of inability within one working day of its
filing by written notification accomplished through first class
mail. It will be presumed prima facie that the affidavit speaks
the truth, and, unless contested within five days after the filing
and notice thereof, the presumption shall be deemed conclusive; but
if a contest is filed, the burden shall then be on the appellant to
prove his alleged inability by competent evidence other than by the
affidavit above referred to. When a pauper's affidavit is timely
contested by the appellant, the justice shall hold a hearing and
rule on the matter within five days.

If the justice of the peace disapproves the pauper's
affidavit, appellant may, within five days thereafter bring the
matter before the county judge for a final decision, and, on
request, the justice shall certify to the county judge appellant's
affidavit, the contest thereof, and all documents, and papers
thereto. The county judge shall set a day for hearing, not later
then five days, and shall hear the contest de novo. If the
pauper's affidavit is approved by the county judge, he shall direct
the justice to transmit to the clerk of the county court, the
transcript, records and papers of the case.

A pauper's affidavit will be considered approved upon one of
the following occurrences: (1) the pauper's affidavit is not
contested by the other party; (2) the pauper's affidavit is
contested by the other party and upon a hearing the justice
determines that the pauper's affidavit is approved; or (3) upon a
hearing by the justice disapproving of the pauper's affidavit the
appellant appeals to the county judge who then, after a hearing,
approves the pauper's affidavit.

No writ of possession may issue pending the hearing by the
county judge of the appellant's right to appeal on a pauper's
affidavit. If the county judge disapproves the pauper's affidavit,
appellant may perfect his appeal by filing an appeal bond in the
amount as required by Rule 749 within five days thereafter. If no
appeal bond is filed within five days, a writ of possession may
issue.

Comment to 1990 change: Proceedings on pauper affidavits are
revised. The term writ of restitution is corrected to writ of
possession.

Rule 749c. Appeal Perfected

When an appeal bond has been timely filed in conformity with
Rule 749 or a pauper's affidavit approved in conformity with Rule
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749a, the appeal shall be perfected.

Comment to 1990 change: To dispense with the appellate
requirement of payment of any rent into the court registry.

Rule 751. Transcript

When an appeal has been perfected, the justice shall stay all
further proceedings on the judgment, and immediately make out a
transcript of all the entries made on his docket of the proceedings
had in the case; and he shall immediately file the same, together
with the original papers and any money in the court registry,
including sums tendered pursuant to Rule 749b(1l), with the clerk of
the county court of the county in which the trial was had, or other
court having jurisdiction of such appeal. The clerk shall docket
the cause, and the trial shall be de novo.

The clerk shall immediately notify both appellant and the
adverse party of the date of receipt of the transcript and the
docket number of the cause. Such notice shall advise the defendant
of the necessity for filing a written answer in the county court
when the defendant has pleaded orally in the justice court.

The trial, as well as all hearings and motions, shall be
entitled to precedence in the county court.

Comment to 1990 change: To provide for transfer of subject
funds.
Rule 769. Report of Commissioners

When the commissioners have completed the partition, they
shall report the same in writing and under ocath to the court, which
report shall show:

(a) The property divided, describing the same.

(b) The several tracts or parcels into which the same was
divided by them, describing each particularly.

(c) The number of shares and the land which constitutes each
share, and the estimated value of each share.

(d) The allotment of each share.

(e) The report shall be accompanied by such field notes and
maps as may be necessary to make the same intelligible.

The clerk shall immediately mail written notice of the filing
of the report to all parties.
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Comment to 1990 change: Requirement added that clerk notify
parties of the filing of the report.

Rule 771. Objections to Report

Either party to the suit may file objections to any report of
the commissioners in partition within thirty days of the date the
report is filed, and in such case a trial of the issues thereon
shall be had as in other cases. If the report be found to be
erroneous in any material respect, or unequal and unjust, the same
shall be rejected, and other commissioners shall be appointed by
the Court, and the same proceedings had as in the first instance.

Comment to 1990 change: To set a time within which objections
to a commissioners report must be filed.

Rule 781. Proceedings as in Civil Cases

Every person or corporation who shall be cited as hereinbefore
provided shall be entitled to all the rights in the trial and
investigation of the matters alleged against him, as in cases of
trial in civil cases in this State. Either party may prosecute an
appeal or writ of error from any judgment rendered, as in other
civil cases, subject, however, to the provisions of Rule 42, Texas
Rules of Appellate Procedure, and the appellate court shall give
preference to such case, and hear and determine the same as early
as practicable.

Rule 792. Time to File Abstract

Such abstract of title shall be filed with the papers of the
cause that within thirty days after the service of the notice, or
within such further time that the court on good cause shown may
grant; and in default thereof, the court may, after notice and
hearing prior to the beginning of trial, order that no written
instruments which are evidence of the claim or title of such
opposite party be given on trial.

TEXAS RULES OF APPELLATE PROCEDURE

Rule 1. Scope of Rules; Local Rules of Courts of Appeals
(a) (No change.)

(b) Local Rules. Each court of appeals may, from time to
time, make and amend rules governing its practice not inconsistent
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with these rules. Copies of rules and amendments so made shall
before their promulgation be furnished to the Supreme Court and to
the Court of Criminal Appeals for approval. When an appeal or
original proceeding is docketed, the clerk shall mail a copy of the
court's local rules to all counsel of record who request it.

Comment to 1990 change: To provide for distribution of local
rules of court of appeals upon docketing of an appeal.

Rule 3. Definitions; Uniform Terminology
(a) Terms in Rules. (No change.)

(b) Uniform Terminology in Criminal Cases. 1In briefs and
other papers in criminal appeals, the parties should be referred to
as "the appellant" and "the appellee;" procedural labels such as
"appellee," "petitioner," "respondent," "movant," etc. should be
avoided unless they are necessary to clarify a question of
procedural law. In habeas corpus proceedings the person for whose
relief the writ is asked should be referred to as "the applicant."

Rule 4. Signing, Filing and Service

(a) Signing. Each application, brief, motion or other paper
filed shall be 51gned by at least one of the attorneys for the
party and shall give the State Bar of Texas identification number,
the mailing address, telephone number, and telecopier number, if
any, of each attorney whose name is signed thereto. A party who is
not represented by an attorney shall sign his brief and give his
address and telephone number.

(b) Filing. The filing of records, briefs and other papers
in the appellate court as required by these rules shall be made by
filing them with the clerk, except that any justice of the court
may permit the papers to be filed with him, in which event he shall
note thereon the filing date and time and forthwith transmit them
to the office of the clerk. If a motion for rehearing, any matter
relating to taking an appeal or writ of error from the trial court
to any higher court, or application for writ of error or petition
for discretionary review is sent to the proper clerk by first-class
United States mail in an envelope or wrapper properly addressed and
stamped and is deposited in the mail on or before the last day for
filing same, the same, if received by the clerk not more than ten
days tardily, shall be filed by the clerk and be deemed as filed in
time; provided, however, that a certificate of mailing by the
United States Postal Service or a legible postmark affixed by the
United States Postal Service shall be prima facie evidence of the
date of mailing.

(c) Number of Copies.
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(1) (No change.)

(2) Each party shall file twelve copies of its
application for writ of error or of its petition for
discretionary review with the Clerk of the Court of Appeals.

(3) (No change.)
(d) (No change.)
(e) (No change.)

(f) Manner of Service. Service may be personal, by mail, or
by telephonic document transfer to the party's current telecopier
nunber. Personal service includes delivery of the copy to a clerk
or other responsible person at the office of counsel. Service by
mail is complete on mailing. Service by telephonic document
transfer is complete on receipt.

(g) Service. Papers presented for filing shall be served and
shall contain an acknowledgement of service by the person served or
proof of service in the form of a statement of the date and manner
of service and of the names and addresses of the persons served,
certified by the person who made the service. Proof of service may
appear on or be affixed to the papers filed. The clerk may permit
papers to be filed without acknowledgement or proof of service but
shall require such to be filed promptly thereafter.

Comment to 1990 change: Time period clarification, deletion
of requirement of verification by a pro se litigant, provision for
service by telephonic document transfer, and textual corrective
changes.

Rule 5. Computation of Time

(a) In General. In computing any period of time prescribed
or allowed by these rules, by order of court, or by any applicable
statute, the day of the act, event, or default after which the
designated period of time begins to run shall not be included. The
last day of the period so computed shall be included, unless it is
a Saturday, Sunday or legal holiday, in which event the period
extends to the end of the next day which is not a Saturday, Sunday

or legal holiday.
(b) Beginnings of Periods in Civil Cases.
(1) (No change.)
(2) (No change.)
(3) (No change.)

46



(4) (No change.)

(5) Motion, Notice and Hearing. In order to establish
the application of subparagraph (b) (4) of this rule, the party
adversely affected is required to prove in the trial court, on
sworn motion and notice, the date on which the party or his
attorney first either received a notice of the judgment or
acquired actual knowledge of the signing and that this date
was more than twenty days after the judgment was signed. The
trial judge shall find the date upon which the party or his
attorney first either received a notice of the judgment or
acquired actual knowledge of the signing of the judgment at
the conclusion of the hearing and include this finding in the
court's order.

(c) Nunc Pro Tunc Order. 1In civil cases, when a corrected
judgment has been signed after expiration of the court's plenary
power pursuant to Rule 316 of the Texas Rules of Civil Procedure,
the periods mentioned in subparagraph (b) (1) of this rule shall run
from the date of signing the corrected judgment with respect to any
complaint that would not be applicable to the original judgment.

(d) (No change.)

(e) (No change.)

(£) (No change.)

Rule 9. Substitution of Parties

(a) Death of a Party in Civil Cases. (No change.)

(b) Death of Appellant in a Criminal Case. (No change.)

(c) Public Officers; Separation from Office. (No change.)

(d) Substitution for Other Causes. If substitution of a
successor to a party in the appellate court is necessary for any
reason other than death or separation from public office, the
appellate court may order such substitution upon motion of any
party at any time or as the court may otherwise determine.

Comment to 1990 change: To provide mechanism for substitution
of appellate parties as may be necessary.
Rule 12. Work of Court Reporters

(a) (No change.)

(b) (No change.)
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(c) To aid the judge in setting the priorities in (b) above,
each court reporter shall report in writing to the judge on a
monthly basis the amount and nature of the business pending in the
court reporter's office. A copy of this report shall be filed with
the Clerk of the Court of Appeals of each district in which the

court sits.

Rule 15a. Grounds For Disqualification and Recusal of
Appellate Judges

A judge of an appellate court shall disqualify or recuse
himself in any proceeding in which judges must disqualify or recuse
themselves under Texas Rule of Civil Procedure 18b, or in which he
participated in the trial or decision of any issue in the court
below.

Comment to 1990 change: Rewritten to refer to Texas Rule of
Civil Procedure 18b for grounds for disqualification and recusal.

Rule 17. Issuance of Process by Appellate Court

(a) Any writ or process issuing from any appellate court
shall bear the teste of the chief justice or presiding judge under
the seal of said court and be signed by the clerk, and, unless
otherwise expressly provided by law or by these rules, shall be
directed to the party or court to be served, may be served by the
sheriff or any constable of any county of the State of Texas within
which such person to be served may be found, and shall be returned
to the court from which it issued according to the direction of the
writ. Whenever such writ or process shall not be executed, the
clerk is authorized to issue another like process or writ upon the
application of the party who requested the former writ or process.
Two or more writs may be issued simultaneously at the request of
any party.

(b) (No change.)

Rule 20. Amicus Curiae Briefs

The clerk of the appellate court may receive but not file
amicus curiae briefs. An amicus curiae shall comply with the
briefing rules for the parties, and shall show in the brief that
copies have been furnished to all attorneys of record in the case.
In civil cases, an amicus curiae brief shall not exceed 50 pages in
length, exclusive of pages containing the 1list of names and
addresses of parties, the table of contents, index of authorities,
points of error, and any addendum containing statutes, rules,
regulations, etc. The court may, upon motion and order, permit a
longer brief.
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Comment to 1990 change: To provide for a maximum length for
amicus curiae briefs in civil cases to conform with Rules 74 (h) and

136(e).

Rule 21. Recording and Broadcasting of Court Proceedings

Any trial or appellate court may permit broadcasting,
televising, recording, or photographing of proceedings in the
courtroom only in the following circumstances:

(a) in accordance with guidelines promulgated by the Supreme
Court or the Court of Criminal Appeals, or

(b) when broadcasting, televising, recording, or
photographing will not unduly distract participants or impair the
dignity of the proceedings and

(i) the parties have consented, and consent to being
depicted or recorded is obtained from each witness whose
testimony will be broadcast, televised, or photographed, or

(ii) in the case of oral argument in appellate courts, if
approved by order of the court, or

(c) when broadcasting, televising, recording, or
photographing investiture, or ceremonial proceedings.

Comment to 1990 change: To provide for guidelines for
broadcasting, televising, recording, and photographing court
proceedings.

Rule 40. Ordinary Appeal -- How Perfected

(a) Appeals in Civil Cases.

(1) When Security is Required. (No change.)

(2) When Security is Not Required. (No change.)

(3) When Party is Unable to Give Security. (No change.)

(4) Notice of Limitation of Appeal. No attempt to limit
the scope of an appeal shall be effective unless the severable
portion of the judgment from which the appeal is taken is
designated in a notice served on all other parties to the
trial court's final Jjudgment within fifteen days after
judgment is signed, or if a motion for new trial is filed by

any party, within seventy-five days after the judgment is
signed.
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(5) Judgment Not Suspended by Appeal. (No change.)
(b) Appeals in Criminal Cases.

(1) (No change.)
(2) Effect of Appeal in Criminal Cases. (No change.)

Comment to 1990 change: This amendment, together with other
similar amendments conforming other appellate rules, requires the
parties to any appeal to serve copies of all papers filed with the
clerk of the appellate court (except the statement of facts and the
transcript), and the clerk of the appellate court to mail notice
and copies of all appellate court orders and opinions on all
parties to the trial court's judgment.

Rule 41. Ordinary Appeal - When Perfected
(a) Appeals in Civil Cases.

(1) Time to Perfect Appeal. When security for costs on
appeal is required, the bond or affidavit in lieu thereof
shall be filed with the clerk within thirty days (fifteen by
the state) after the judgment is signed, or, within ninety
days after the judgment is signed if a timely motion for new
trial has been filed by any party or if any party has timely
filed a request for findings of fact and conclusions of law in
a case tried without a jury. If a deposit of cash is made in
lieu of bond, the same shall be made within the same period.

(2) Extension of Time. (No change.)

(b) Appeals in Criminal Cases.
(1) Time to Perfect Appeal. (No change.)
(2) Extension of Time. (No change.)

(c¢) Prematurely Filed Documents. No appeal or bond or
affidavit in 1lieu thereof, notice of appeal, or notice of
limitation of appeal shall be held ineffective because prematurely
filed. In civil cases, every such instrument shall be deemed to
have been filed on the date of but subsequent to the time of
signing of the judgment or the time of the overruling of motion for
new trial, if such a motion is filed. 1In criminal cases, every
such instrument shall be deemed to have been filed on the date of
but subsequent to the imposition or suspension of sentence in open
court or the signing of an appealable order by the trial judge,
provided that no notice of appeal shall be effective if given
before a finding of guilt is made or a verdict is received.
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Comment to 1990 change: To make the appellate timetable for
nonjury cases conform more to that in jury cases.

Rule 43. Orders Pending Interlocutory Appeal in Civil cases
(a) (No change.)

(b) Security. Except as provided in paragraph (a) the trial
court may permit interlocutory orders to be suspended pending an
appeal therefrom by filing security pursuant to Rule 47. Denial of
such suspension may be reviewed for abuse of discretion on motion
by the appellate court.

(c) Temporary Orders of Appellate Court. On perfection of an
appeal from an interlocutory order, the appellate court may issue
such temporary orders as it finds necessary to preserve the rights
of the parties until disposition of the appeal and may require such
security as it deems appropriate, but it shall not suspend the
trial court's order if the appellant's rights would be adequately
protected by supersedeas or other orders pursuant to Rules 47 or
49.

(d) (No change.)

(e) (No change.)

(f) (No change.)

(g) (No change.)

(h) (No change.)

Rule 46. Bond for Costs on Appeal in Civil Cases

(a) Cost Bond. (No change.)

(b) Deposit. (No change.)

(c) Increase or Decrease in Amount. (No change.)

(d) Notice of Filing. Notification of the filing of the bond
or certificate of deposit shall promptly be given by each appellant
by serving a copy thereof on all parties in the trial court
together with notice of the date on which the appeal bond or
certificate was filed. Failure to so serve all other parties shall
be ground for dismissal of the appellant's appeal or other
appropriate action if an appellee is prejudiced by such failure.

(e) Payment of Court Reporters. (No change.)
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(f) Amendment: New Appeal Bond or Deposit. (No change.)

Comment to 1990 change: To provide immediate notice to all
parties in the trial court of any appeal by any other parties.

Rule 47. Suspension of Enforcement of Judgment Pending
Appeal in Civil Cases

(a) Suspension of Enforcement. Unless otherwise provided by
law or these rules, a judgment debtor may suspend the execution of
the judgment by filing a good and sufficient bond to be approved by
the clerk, subject to review by the court on hearing, or making the
deposit provided by Rule 48, payable to the judgment creditor in
the amount provided below, conditioned that the judgment debtor
shall prosecute his appeal or writ of error with effect and, in
case the judgment of the Supreme Court or court of appeals shall be
against him, he shall perform its judgment, sentence or decree and
pay all such damages and costs as said court may award against him.
If the bond or deposit is sufficient to secure the costs and is
filed or made within the time prescribed by Rule 41, it constitutes
sufficient compliance with Rule 46. The trial court may make such
orders as will adequately protect the judgment creditor against any
loss or damages occasioned by the appeal.

(b) Money Judgment. When the judgment awards recovery of a
sum of money, the amount of the bond or deposit shall be at least
the amount of the judgment, interest, and costs. The trial court
may make an order to provide for security in an amount or type
deviating from this general rule if after notice to all parties and
a hearing the trial court finds:

(1) as to civil judgments rendered in a bond forfeiture
proceeding, a personal injury or wrongful death action, a
claim covered by 1liability insurance or a workers'
compensation claim that posting the amount of the bond or
deposit will cause irreparable harm to the judgment debtor,
and not posting such bond or deposit will cause no substantial
harm to the judgment creditor. In such a case, the trial
court may stay enforcement of the judgment based upon an order
which adequately protects the judgment creditor against any
loss or damage occasioned by the appeal:

(2) as to civil judgments rendered other than in a bond
forfeiture proceeding, a personal injury or wrongful death
action, a claim covered by liability insurance or a workers'
compensation claim, that posting the security at an amount of
the judgment, interest, and costs would cause irreparable harm
to the judgment debtor, and ordering the security at a lesser
amount would not substantially decrease the degree to which a
judgment creditor's recovery under the judgment would be
secured after the exhaustion of all appellate remedies.
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(c) Land or Property. (No change.)

(d) Foreclosure on Real Estate. (No change.)

(e) Foreclosure on Personal Property. (No change.)
(f) Other Judgment. (No change.)

(g) Conservatorship or Custody. When the judgment is one
involving the conservatorship or custody of a minor, the appeal,
with or without security shall not have the effect of suspending
the judgment as to the conservatorship or custody of the minor,
unless it shall be so ordered by the court rendering the judgment.
However, the appellate court, upon a proper showing, may permit the
judgment to be superseded in that respect also.

(h) For State or Subdivision. (No change.)

(i) Certificate of Deposit. (No change.)

(j) Effect of Security. (No change.)

(k) Continuing Trial Court Jurisdiction. (No change.)

Comment to 1990 change: To conform the rule to statute.

Rule 49. Appellate Review of Bonds in Civil Cases
(a) Sufficiency. (No change.)

(b) Appellate Review of Order Setting Security or Suspending
Enforcement of Judgment Pending Appeal. The trial court's order
setting security or staying enforcement of a judgment by law or
these rules is subject to review on a motion to the appellate
court for insufficiency or excessiveness. Such motions shall be
heard at the earliest practical time. The appellate court may
issue such temporary orders as it finds necessary to preserve the
rights of the parties.

The appellate court reviewing the trial court's order may
require a change in the trial court's order. The appellate court
may remand to the trial court for findings of fact or the taking of
evidence.

(c) Alterations in Security. (No change.)
Comment to 1990 change: To make clear that within any

jurisdictional limitations, all appellate courts may review a trial
court order for insufficiency or excessiveness.
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Rule 51. The Transcript on Appeal
(a) Contents. (No change.)

(b) Written Designation. At or before the time prescribed
for perfecting the appeal, any party may file with the clerk a
written designation specifying matter for inclusion in the
transcript: the designation must be specific and the clerk shall
disregard any general designation such as one for "all papers filed
in the cause." The party making the designation shall serve a copy
of the designation on all other parties. Failure to timely make
the designation provided for in this paragraph shall not be grounds
for refusing to file a transcript or supplemental transcript
tendered within the time provided by Rule 54(a); however, if the
designation specifying such matter is not timely filed, the failure
of the clerk to include designated matter will not be grounds for
complaint on appeal.

(c) Duty of Clerk. (No change.)
(d) oOriginal Exhibits. (No change.)

Comment to 1990 change: To eliminate any consideration that
timely designation is a jurisdictional requisite for appeal.

Rule 52. Preservation of Appellate Complaints
(a) General Rule. (No change.)

(b) Informal Bills of Exception and Offers of Proof. (No
change.)

(c) Formal Bills of Exception. (No change.)

(d) Necessity for Motion for New Trial in Civil Cases. A
point in a motion for new trial is prerequisite to appellate
complaint in those instances provided in Rule 324(b) of the Texas
Rules of Civil Procedure. A party desiring to complain on appeal
in a nonjury case that the evidence was legally or factually
insufficient to support a finding of fact, that a finding of fact
was established as a matter of law or was against the overwhelming
weight of the evidence, or of the inadequacy or excessiveness of
the damages found by the court shall not be required to comply with
paragraph (a) of this rule.

Comment to 1990 change: To clarify appellate requisites from
nonjury trials.

Rule 53. The Statement of Facts on Appeal
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required), is received by the clerk within the time allowed by
these rules, the clerk shall endorse his or her filing thereon,
showing the date of its reception, and shall notify both appellant
and the adverse party of the receipt of the transcript. If it is
not properly endorsed, or an original transcript is received after
the time allowed, the clerk shall, without filing it, make a
memorandum upon it of the date of its reception and keep it in his
or her office subject to the direction of the person who applied
for it or to the disposition of the court, and shall notify the
person who applied for a transcript why it has not been filed. The
transcript shall not be filed until a proper showing has been made
to the court for its not being properly endorsed or received in
proper time, and upon this being done, the court may order it
filed, if the rules have been complied with, upon such terms as may
be deemed proper, having respect to the rights of the opposite
party.

(b) Duty of Clerk on Receiving Statement of Facts. Upon
receipt of a statement of facts, the clerk shall ascertain if it is
presented within the time allowed and also if it has been properly
authenticated in accordance with these rules. If the clerk finds
that the statement of facts is presented in time and has been
certified by the official court reporter, the clerk shall file it
forthwith; ctherwise, the clerk shall endorse thereon the time of
the receipt of such statement of facts, hold the same subject to
the order of the court of appeals, and notify the party (or the
party's attorney) tendering the statement of facts of the action
and state the reasons therefor.

Rule 57. Docketing the Appeal
(a) Docket Numbers. (No change.)

(b) Attorneys' Names. Before an attorney has filed his or
her brief he or she may notify the clerk in writing of the fact
that he or she represents a named party to the appeal, which fact
shall be noted by the clerk upon the docket, opposite the name of
the party for whom the attorney appears, and shall be regarded by
the court as having whatever effect is given to the appearance of
a party to a case without a brief having been filed. After briefs
have been filed, the name of each attorney signing the brief shall
be entered by the clerk on the docket, opposite the name of the
appropriate party if such names have not already been so entered.
The clerk shall add the names of additional counsel upon request.

Rule 59. Voluntary Dismissal
(a) Civil Cases.

(1) The appellate court may finally dispose of an appeal
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court, but shall be ground for dismissing the appeal, affirming the
judgment appealed from, disregarding materials filed, or applying
presumptions against the appellant, either on appeal or on the
court's own motion, as the court shall determine. The court has
authority to consider all timely filed transcripts and statements
of facts, but shall have no authority to consider a late filed
transcript or statement of facts, except as permitted by this rule.

(b) In Criminal Cases - Ordinary Timetable. The transcript
and statement of facts shall be filed in the appellate court within
sixty days after the day sentence is imposed or suspended in open
court or the order appealed from has been signed, if a motion for
new trial is not filed. If a timely motion for new trial is filed,
the transcript and statement of facts shall be filed within one
hundred twenty days after the day sentence is imposed or suspended
in open court or the order appealed from has been signed.

(c) Extension of Time. No change.

Comment to 1990 change: To make the appellate timetable for
nonjury cases conform more to that in jury cases. To conform
paragraph (b) to the rule amendment adopted by the Court of
Criminal Appeals.

Rule 56. Receipt of the Record by Court of Appeals

(a) Duty of Clerk on Receiving Transcript. The clerks of the
courts of appeals shall receive the transcripts delivered and sent
to them, and receipt for same is required; but they shall not be
required to take a transcript out of the post office or any express
office, unless the postage or charges thereon be fully paid. Upon
receipt of the transcript, it shall be the duty of the clerk to
examine it in order to ascertain whether or not, in case of an
appeal, a proper appeal bond, notice of appeal or affidavit in lieu
thereof (when bond is required) have been given; and in case of a
writ of error, whether or not the petition and bond or affidavit in
lieu thereof (when bond is required) appear to have been filed. If
it seems to the clerk that the appeal or writ of error has not been
duly perfected, the clerk shall note on the transcript the day of
its reception and refer the matter to the court. If upon such
reference the court shall be of the opinion that the transcript
shows that the appeal or writ of error has been duly perfected, it
shall order the transcript to be filed as of the date of its
reception. If not, it shall cause notice of the defect to issue to
the attorneys of record of the appellant, to the end that they may
take steps to amend the record, if it can be done; for which a
reasonable time shall be allowed. If the transcript does not show
the jurisdiction of the court, and if after notice it is not
amended, the appeal shall be dismissed.

If a transcript, properly endorsed (when endorsement is
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(a) Appellant's Request. The appellant, at or before the
time prescribed for perfecting the appeal, shall make a written
request to the official reporter designating the portion of the
evidence and other proceedings to be included therein. A copy of
such request shall be filed with the clerk of the trial court and
another copy served on the appellee. Failure to timely request the
statement of facts under this paragraph shall not prevent the
filing of a statement of facts or a supplemental statement of facts
within the time prescribed by Rule 54(a).

(b) Other Requests. (No change.)

(c) Abbreviation of Statement. (No change.)

(d) Partial Statement. (No change.)

(e) Unnecessary Portions. (No change.)

(f) Certification by Court Reporter. (No change.)
(g) Reporter's Fees. (No change.)

(h) Form. (No change.)

(1) Narrative Statement. (No change.)

(J) Free Statement of Facts. (No change.)

(k) Duty of Appellant to File. (No change.)

(1) Duplicate Statement in Criminal Cases. (No change.)

(m) When No Statement of Facts Filed in Appeals of Criminal
Cases. (No change.)

Comment to 1990 change: To eliminate any consideration that
timely request is a jurisdictional requisite for appeal.

Rule 54. Time to File Record

(a) In Civil Cases ~- Ordinary Timetable. The transcript and
statement of facts, if any, shall be filed in the appellate court
within sixty days after the judgment is signed, or, if a timely
motion for new trial or to modify the judgment has been filed by
any party, or if any party has timely filed a request for findings
of fact and conclusions of law in a case tried without a jury,
within one hundred twenty days after the judgment is signed. If a
writ of error has been perfected to the court of appeals the record
shall be filed within sixty days after perfection of the writ of
error. Failure to file either the transcript or the statement of
facts within such time shall not affect the jurisdiction of the
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or writ of error as follows:

(A) In accordance with an agreement signed by all
parties or their attorneys and filed with the clerk; or

(B) On motion of appellant to dismiss the appeal or
affirm the judgment appealed from, with notice to all
other parties; provided, that no other party shall be
prevented from seeking any appellate relief it would
otherwise be entitled to.

(b) Criminal Cases. (No change.)

Rule 72. Motions to Dismiss for Want of Jurisdiction

Motions to dismiss for want of jurisdiction to decide the
appeal and for such other defects as defeat the jurisdiction in the
particular case and which cannot be waived shall also be made,
filed and docketed within thirty days after the filing of the
transcript in the court of appeals; provided, however, if made
afterwards they may be entertained by the court upon such terms as
the court may deem just and proper.

Rule 74. Requisites of Briefs

Briefs shall be brief. Briefs shall be filed with the Clerk
of the Court of Appeals. They shall be addressed to "The Court of
Appeals" of the correct district. In civil cases the parties shall
be designated as "Appellant" and "Appellee", and in criminal cases
as "Appellant" and "Appellee".

(a) Names of All Parties to the Trial Court's Final Judgment.
A complete list of the names and addresses of all parties to the
trial court's final judgment and their counsel in the trial court,
if any, shall be listed at the beginning of the appellant's brief,
so the members of the court may at once determine whether they are
disqualified to serve or should recuse themselves from
participating in the decision of the case and so the clerk of the
court of appeals may properly notify the parties to the trial
court's final judgment or their counsel, if any, of the judgment
and all orders of the court of appeals.

(b) Table of Contents and Index of Authorities. (No change.)
(c) Preliminary Statement. (No change.)
(d) Points of Error. (No change.)

(e) Brief of Appellee. (No change.)
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(f) Argument. (No change.)
(g) Prayer for Relief. (No change.)

(h) Length of Briefs. Except as specified by local rule of
the court of appeals, appellate briefs in civil cases shall not
exceed 50 pages, exclusive of pages containing the list of names
and addresses of parties, the table of contents, index of
authorities, points of error, and any addendum containing statutes,

rules, regulations, etc. The court may, upon motion, permit a
longer brief. A court of appeals may direct that a party file a
brief, or another brief, in a particular case. 1If any brief is

unnecessarily lengthy or not prepared in conformity with these
rules, the court may require same to be redrawn.

(i) Number of Copies. (No change.)

(jJ) Briefs Typewritten or Printed. (No change.)

(k) Appellant's Filing Date. (No change.)

(1) Failure of Appellant to File Brief. (No change.)

(m) Appellee‘'s Filing Dates. (No change.)

(n) Modifications of Filing Time. (No change.)

(0) Amendment or Supplementation. (No change.)

(p) Briefing Rules to be Construed Liberally. (No change.)

(9) Service of Briefs. All briefs filed in the appellate
court shall at the same time be served on all parties to the trial
court's final judgment.

Comment to 1990 change: This amendment, together with other
similar amendments conforming other appellate rules, requires the
parties to any appeal to serve copies of all papers filed with the
clerk of the appellate court (except the statement of facts and the
transcript), and the clerk of the appellate court to mail notice
and copies of all appellate court orders and opinions on all
parties to the trial court's judgment.

Rule 79. Panel and En Banc Submission

(a) (No change.)

(b) (No change.)

(c) (No change.)
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(d) (No change.)

(e) A hearing or rehearing en banc is not favored and should
not be ordered unless consideration by the full court is necessary
to secure or maintain uniformity of its decisions or in
extraordinary circumstances. A vote need not be taken to determine
whether a cause shall be heard or reheard en banc unless a justice
of the en banc court requests a vote. If a vote is requested and
a majority of the membership of the en banc court vote to hear or
rehear the case en banc, the case will be heard or reheard en banc;
otherwise, it will be decided by a panel of the court.

Comment to 1990 change: To provide for en banc review by

courts of appeals where necessary to secure or maintain uniformity
of court decisions between or among panels of justices.

Rule 90. Opinions, Publication and Citation

(a) Decision and Opinion. The court of appeals shall hand
down a written opinion which shall be as brief as practicable but
which shall address every issue raised and necessary to final
disposition of the appeal. Where the issues are clearly settled,

:

the court shall write a brief memorandum opinion.

(b) Signing of Opinions. A majority of the Jjustices
participating in the decision of the case shall determine whether
the opinion shall be signed by a justice or issued per curiam. The
names of the justices participating in the decision shall be noted
on all written opinions or orders handed down by a panel.

(c) Determination to Publish. A majority of the justices
participating in the decision of a case shall determine, prior to
the time it is issued, whether an opinion meets the criteria for
publishing, and if it does not meet the criteria for publication,
the opinion shall be distributed only to the persons specified in
Rule 91, but a copy may be furnished to any interested person. On
each opinion a notation shall be made to '"publish" or "do not
publish." Any party may move the appellate court to reconsider the
determination whether to publish an opinion. The justices
participating in the decision of a case may reconsider their
determination whether to publish an opinion after it has issued.
However, the appellate court shall not order any unpublished
opinion to be published after the Supreme Court or Court of
Criminal Appeals has acted on any party's application for writ of
error, discretionary review, or any other relief. The Supreme
Court or the Court of Criminal Appeals may on request of any party
or non-party to a court of appeals decision order a court of

appeals opinion published at any time.

(d) Standards for Publication. An opinion by a court of

appeals shall be published only if, in the judgment of a majority
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of the justices participating in the decision, it is one that (1)
establishes a new rule of law, alters or modifies an existing rule,
or applles an existing rule to a novel fact situation likely to
recur in future cases; (2) involves a legal issue of continuing
public interest; (3) criticizes existing law; or (4) resolves an
apparent conflict of authority.

(e) Concurrlng and Dissenting Opinions. Any justice may file
an opinion concurring in or dlssentlng from the decision of the
court of appeals. A concurring or dissenting opinion may be
published if, in the judgment of its author, it meets one of the
criteria established in paragraph (c), but in such event the
majority opinion shall be published as well.

(f) Rehearing. (No change.)

(g) Action of Court En Banc. The court en banc may modify or
overrule a panel's decision with regard to the signing or
publication of the panel's opinion or opinions in a particular
case. A majority of justices shall determine whether written
opinions handed down by the court en banc shall be signed by a
justice or issued per curiam, and whether they should be published.
However, the appellate court shall not order any unpublished
opinion to be published after the Supreme Court or Court of
Criminal Appeals has acted on any party's application for writ of
error, discretionary review, or any other relief.

(h) Order of the Supreme Court. Upon the grant or refusal of
an application for writ of error, an opinion previously unpublished
shall forthwith be released by the clerk of the court of appeals
for publication. Upon the denial or dismissal of an application
for writ of error, an opinion previously unpublished shall
forthwith be released by the clerk of the court of appeals for
publication, if the Supreme Court so orders.

(i) Unpublished Opinions. (No change.)

Comment to 1990 change: To preclude publication of an
unpublished opinion by a court of appeals after court action in the
appeal by the Supreme Court or the Court of Criminal Appeals; to
provide that anyone, whether or not a party, can seek an order from
the Supreme Court or Court of Criminal Appeals to publish any such
opinion at any time; to require the clerks of the courts of appeals
to release for publication all court of appeals opinions not
previously released, following grant or refusal of writ of error by
the Supreme Court of Texas and to make other textual changes.

Rule 91. Copy of Opinion and Judgment to Interested Parties
and Other Courts
On the date an opinion of an appellate court is handed down,
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the clerk of the appellate court shall mail or deliver to the clerk
of the trial court, to the trial judge who tried the case, and to
the State and each of the defendants in a criminal case, and to
each of the parties to the trial court's final judgment in a civil
case, a copy of the opinion handed down by the appellate court and
a copy of the judgment rendered by the appellate court as entered
in the minutes. Delivery to a party having counsel indicated of
record shall be made to counsel. The clerk of the trial court
shall file a copy of the opinion among the papers of the cause in
such court. When there is more than one attorney for a party, the
attorneys may designate in advance the one to whom the copies of
the opinion and judgment shall be mailed. In criminal cases,
copies shall also be provided to the State Prosecuting Attorney, P.
0. Box 12405, Austin, Texas 78711 and to the Clerk of the Court of
Criminal Appeals.

COMMENT ON 1990 CHANGE: This amendment, together with other
similar amendments conforming other appellate rules, requires the
parties to any appeal to serve copies of all papers filed with the
clerk of the appellate court (except the statement of facts and the
transcript), and the clerk of the appellate court to mail notice
and copies of all appellate court orders and opinions on all
parties to the trial court's judgment.

Rule 100. Motion and Further Motion for Rehearing
(a) Motion for Rehearing. (No change.)
(b) Reply. (No change.)
(c) Decision on Motion. (No change.)
(d) Further Motion for Rehearing. (No change.)
(e) Amendments. (No change.)

(f) En Banc Reconsideration. A majority of the justices of
the court en banc may order an en banc reconsideration of any
decision of a panel within the period of the court's plenary
jurisdiction with or without a motion for reconsideration en banc.
A majority of the justices may call for an en banc review by (1)
notifying the clerk in writing within said period, or (2) issuing
a written order within said period, either with or without en banc
conference. In such event, the panel decision shall not become
final, and the case shall be resubmitted to the court for an en
banc review and disposition. '

(g) Extensions of Time. An extension of time may be granted
for late filing in a court of appeals of a motion or a second
motion for rehearing, if a motion reasonably explaining the need
therefor is filed with the court of appeals not later than fifteen
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days after the last date for filing the motion. Any order of the
court of appeals denying a motion for an extension of time to file
a motion for rehearing in a civil case shall be reviewable by the

Supreme Court.

Comment to 1990 change: To provide that en banc review may be
conducted at any time within the period of plenary jurisdiction of
a court of appeals, and for review of any denial of extension of
time to file a motion for rehearing.

SECTION NINE. APPLICATION FOR WRIT OF ERROR AND BRIEF IN
RESPONSE IN THE SUPREME COURT

Rule 130. Filing of Application in Court of Appeals
(a) Method of Review. (No change.)

(b) Number of Copies; Time and Place of Filing. Twelve
copies of the application shall be filed with the Clerk of the
Court of Appeals within thirty days after the ruling on all timely
filed motions for rehearing. An application filed prior to the
filing of a motion for rehearing by a party shall not preclude a
party, including the party filing the application, from filing a
motion for rehearing, or the court of appeals from ruling on such
motion. An application filed prior to the last ruling on all
timely filed motions for rehearing shall be deemed to have been
filed on the date of but subsequent to the last ruling on any such
motion.

(c) Successive Applications. If any party files an
application within the time specified or as extended by the Supreme
Court any other party who was entitled to file an application may
do so within forty days after the overruling of the last timely
motion for rehearing filed by any party.

(d) Extension of Time. (No change.)

Comment to 1990 change: To provide that the court of appeals
shall rule on all timely filed motions for rehearing regardless of
any prematurely filed application for writ of error and to deem
that all premature applications for writ of error are filed on the
date of but subsequent to the last ruling by the court of appeals
on the last timely filed motion for rehearing, and to provide for
time to file successive applications for writs of error.

Rule 131. Requisites of Applications

The application for writ of error shall be addressed to "The
Supreme Court of Texas," and shall state the name of the party or
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parties applying for the writ. The parties shall be designated as
"petitioner" and "Respondent." Applications for writs of error
shall be as brief as possible. The respondent should file a brief
in response. The application shall contain the following:

(a) Names of All Parties. A complete list of the names and
addresses of all parties to the trial court's final judgment and
their counsel in the trial court, if any, shall be listed on the
first page of the application, so the members of the court may at
once determine whether they are disqualified to serve or should
recuse themselves from participation in the decision of the case
and so the clerk of the court may properly notify the parties to
the trial court's final judgment and their counsel, if any, of the
judgment and all orders of the Supreme Court.

(b) Table of Contents and Index of Authorities. (No change.)

(c) Statement of the Case. (No change.)

(d) Statement of Jurisdiction. (No change.)

(e) Points of Error. (No change.)

(f) Brief of the Argument. (No change.)

(g) Prayer for Relief. (No change.)

(h) Amendment. (No change.)

(i) Length of Application. (No change.)

(j) Court May Require Application Redrawn. (No change.)

Comment to 1990 change: This amendment, together with other
similar amendments conforming other appellate rules, requires the
parties to any appeal to serve copies of all papers filed with the
clerk of the appellate court (except the statement of facts and the
transcript), and the clerk of the appellate court to mail notice

and copies of all appellate court orders and opinions on all
parties to the trial court's judgment.

Rule 132. Filing and Docketing Application in Supreme Court

(a) Duty of Clerk of Court of Appeals. When an application
for writ of error to the Supreme Court is filed with the Clerk of
the Court of Appeals, he shall record the filing of the
application, and shall, after the court of appeals has ruled on all
timely filed motions for rehearing, promptly forward it to the
Clerk of the Supreme Court with the original record in the case and
the opinion of the court of appeals, the motions filed in the case,
and certified copies of the judgment and orders of the court of
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appeals. The clerk need not forward any exhibits that are not
documentary in nature unless ordered to do so by the Supreme Court.

(b) Expenses. (No change.)

(c) Duty of the Clerk of the Supreme Court. The Clerk of the
Supreme Court shall receive the application for writ of error,
shall file it and the accompanying record from the court of
appeals, and shall enter the filing upon the docket, but he shall
not be required to receive the application and record from the post
office or express office unless the postage or express charges
shall have been paid. The clerk shall notify each party to the
trial court's final judgment, as listed on the first page of the
application, by letter of the filing of the application in the
Supreme Court. Notification to parties having counsel indicated of
record shall be made to counsel.

Comment to 1990 change: This amendment, together with other
similar amendments conforming other appellate rules, requires the
parties to any appeal to serve copies of all papers filed with the
clerk of the appellate court (except the statement of facts and the
transcript), and the clerk of the appellate court to mail notice
and copies of all appellate court orders and opinions on all
parties to the trial court's judgment.

Rule 133. Orders on Applications for Writ of Error

(a) Notation on Denial of Application. In all cases where
the judgment of the court of appeals is correct and where the
principles of 1law declared in the opinion of the court are
correctly determined, the Supreme Court will refuse the application
with the docket notation "Refused." In all cases where the Supreme
Court is not satisfied that the opinion of the court of appeals in
all respects has correctly declared the law, but is of the opinion
that the application presents no error which requires reversal, or
which is of such importance to the jurisprudence of the State as to
require correction, the Court will deny the application with the
notation "Writ Denied." 1In all cases where the Supreme Court is
without jurisdiction of the case as presented in the application,
it will dismiss the application with the docket notation "Dismissed
for Want of Jurisdiction." The Court may accompany the denial of
an application with such explanatory remarks as it may consider
appropriate.

(b) Moot Cases. (No change in text of renumbered paragraph.)
Comment to 1990 change: To make review discretionary where

there is conflict in prior decisions and to make textual corrective
changes.
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Rule 134. When Application Denied, Dismissed or Refused

When the application shall have been filed for a period of ten
days, if the court determines to deny, refuse or dismiss the same,
whether or not the respondent has filed a brief in response, the
clerk of the court will retain the application, together with the
record and accompanying papers, for fifteen days from the date of
rendition of the judgment denying, refusing or dismissing the writ.
At the end of that time, if no motion for rehearing has been filed,
or upon the overruling or dismissal of a motion for rehearing, the
Clerk of the Supreme Court shall transmit to the court of appeals
a certified copy of the orders denying, refusing or dismissing the
application and of the order overruling the motion for rehearing
and shall return all filed papers to the Clerk of the Court of
Appeals, except the application for writ of error, any brief in
response and any other briefs filed in the Supreme Court.

Rule 135. Notice of Granting, Etc.

When the Supreme Court grants, denies, refuses or dismisses an
application for writ of error or a motion for rehearing, the clerk
of the court shall notify the parties or their attorneys of record
by letter.

Rule 136. Briefs of Respondents and Others

(a) Time and Place of Filing. (No change.)

(b) Form. (No change.)

(c) Objections to Jurisdiction. (No change.)

(d) Reply and Cross-Points. (No change.)

(e) Length of Briefs. A brief in response to the
application, a brief of an amicus curiae as provided in Rule 20 and
any other brief shall not exceed 50 pages in length, exclusive of
pages containing the list of names and addresses of parties, the
table of contents, index of authorities, points of error, and any
addendum containing statutes, rules, regulations, etc. The court
may, upon motion and order, permit a longer brief.

(f) Reliance on Prior Brief. (No change.)

(g) Amendment. (No change.)

(h) Service of Briefs. Any application filed in the court of

appeals and all briefs filed in the Supreme Court shall at the same
time be served on all parties to the trial court's final judgment.
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Comment to 1990 change: This amendment, together with other
similar amendments conforming other appellate rules, requires the
parties to any appeal to serve copies of all papers filed with the
clerk of the appellate court (except the statement of facts and the
transcript), and the clerk of the appellate court to mail notice
and copies of all appellate court orders and opinions on all
parties to the trial court's judgment.

SECTION TEN. DIRECT APPEALS TO THE SUPREME COURT

Rule 140. Direct Appeals

(a) Application. This rule governs direct appeals to the
Supreme Court authorized by the Constitution and by statute. The
rules governing appeals to the courts of appeals apply to direct
appeals to the Supreme Court except when inconsistent with statute
or this rule.

(b) Jurisdiction. The Supreme Court may not take
jurisdiction over a direct appeal from the decision of any court
other than a district court or county court, or of any question of
fact. The Supreme Court may decline to exercise jurisdiction over
a direct appeal of an interlocutory order if the record is not
adequately developed, or if its decision would be advisory, or if
the case is not of such importance to the jurisprudence of the
state that a direct appeal should be allowed.

(c) Statement of Jurisdiction. Appellant shall file with the
record in the case a statement fully, clearly and plainly setting
out the basis asserted for exercise of the Supreme Court's
jurisdiction. Appellee may file a response to appellant's
statement of jurisdiction within ten days after such statement is
filed.

(d) Preliminary Ruling on Jurisdiction. If the Supreme Court
notes probably jurisdiction over a direct appeal, the parties shall
file briefs as in any other case. If the Supreme Court does not
note probable jurisdiction over a direct appeal, the appeal shall
be dismissed.

(e) Direct Appeal Exclusive While Pending. An appellant who
has attempted to perfect a direct appeal to the Supreme Court may
not, during the pendency of that appeal, pursue an appeal to the
court of appeals. When a direct appeal is dismissed the appellant
is not precluded from pursuing any other appeal available at the
time the direct appeal was filed if the other appeal is pursued
within time periods prescribed by these rules exclusive of the days
during which the direct appeal was pending.

Comment to 1990 change: To make express provisions for direct
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appeal proceedings, to make review discretionary in direct appeals,
and within time limitations to permit other appeals in event a
direct appeal is dismissed.

Rule 160. Form and Content of Motions for Extension of Time

All motions for extension of time for filing an application
for writ of error shall be filed in, directed to, and acted upon by
the Supreme Court. Twelve copies of the motion for extension of
time shall be filed in the Supreme Court. A copy of the motion
shall also be filed at the same time in the court of appeals and
the Clerk of the Supreme Court shall notify the court of appeals of
the action taken on the motion by the Supreme Court. Each such
motion shall specify the following:

(a) the court of appeals and the date of its judgment,
together with the number and style of the case;

(b) the date upon which the last timely motion for rehearing
was overruled;

(c) the deadline for filing the application; and

(d) the facts relied upon to reasonably explain the need for
an extension.

Comment to 1990 change: To provide that 12 copies of a motion
for extension be filed.

Rule 170. Submission

Causes may be heard and submitted in such order as the Supreme
Court may deem to be in the best interest and convenience of the
parties or their attorneys. The Supreme Court may determine that
causes should be submitted without oral argument, upon the vote of
at least six members.

Comment to 1990 change: To provide that a vote of at least
six of nine members of the Supreme Court is required to deny oral
argument.

Rule 172. Argument

(a) Time. In the argument of cases in the Supreme Court,
each side may be allowed such time as the court orders. The court
may, upon application before the day of argument, extend the time
for argument, and may also align the parties for purposes of
presenting oral argument.
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(b) Number of Counsel. (No change.)
(c) Amicus Curiae. (No change.)

Comment to 1990 change: To conform the time allowed for oral
argument to present practice.

Rule 181. Announcement of Judgments

In all cases decided by the Supreme Court, its judgments or
decrees will be announced through the clerk of the court; and the
opinion of the court will be reduced to writing in such cases as
the court deems of sufficient importance to be reported. When the
court, after the submission of a case, is of the opinion that the
court of appeals has rendered a correct judgment, and that the writ
should not have been granted, the court may set aside the order
granting the writ, and dismiss or deny the application as though
the writ had never been granted, without writing any opinion.

Comment to 1990 change: To conform Rule 181 to the Supreme
Court's current method of announcing its orders.

Rule 182. Judgment on Affirmance or Rendition
(a) (No change.)

(b) Damages for Delay. Whenever the Supreme Court shall
determine that application for writ of error has been taken for
delay and without sufficient cause, then the court may award each
prevailing respondent an appropriate amount as damages against such
petitioner.

A request for damages pursuant to this rule, or an imposition
of such damages without request, shall not authorize the court to
consider allegations of error that have not been otherwise properly
preserved or presented for review.

Comment to 1990 change: To provide for appropriate sanctions
whether or not the court renders a judgment.

Rule 190. Motion for Rehearing
(a) Time for Filing. (No change.)

(b) Contents and Service. The points relied upon for the
rehearing shall be distinctly specified in the motion. The motion
shall state the name and address of the attorneys of record for the
parties to the trial court's final judgment, and if there is no
attorney of record, the name and address of the party to the trial
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court's final judgment. The party filing such motion shall serve
on each party to the trial court's final judgment, or his attorney
of record, a true copy of such motion, and shall note on the motion
so filed with the clerk that such copies have been so served.

(c) Notice of the Motion. Upon the filing of the motion, the
clerk shall notify the attorneys of record or other parties to the
trial court's final judgment by mail of the filing.

(d) Answer and Decision. (No change.)

(e) Extensions of Time. An extension of time may be granted
for late filing in the Supreme Court of a motion for rehearing, if
a motion reasonably explaining the need therefor is filed with the
Supreme Court not later than fifteen days after the last date for
filing the motion.

COMMENT ON 1990 CHANGE: To conform with Rule 54(c) providing
for extensions of time in the courts of appeals.

SECTION TWELVE. SUBMISSION AND ORAL ARGUMENT IN THE SUPREME COURT

SECTION THIRTEEN. DECISION, JUDGMENT AND MANDATE IN THE SUPREME
COURT

SECTION FOURTEEN. MOTION FOR REHEARING IN THE SUPREME COURT

Rule 202. Discretionary Review with Petition

(a) (No change.)

(b) (No change.)

(c) (No change.)

(d) A petition for discretionary review shall be as brief as
possible. It shall be addressed to the "Court of Criminal Appeals
of Texas" and shall state the name of the party or parties applying
for review. The petition shall include the following:

(1) Index. (No change.)
(2) Statement of the Case. (No change.)

(3) Statement of the Procedural History of the Case.
(No change.)

(4) Grounds for Review. (No change.)
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(5) Reasons for Review. (No change.)

(6) Prayer for Relief. (No change.)

(7) Appendix. A copy of any opinions delivered upon
rendering the judgment by the court of appeals whose decision
is sought to be reviewed shall be included.

(8) (No change in text of renumbered paragraph.)

(9) (No change in text of renumbered paragraph.)

(e) (No change.)
(£) (No change.)
(g) (No change.)
(h) (No change.)
(i) (No change.)
(3) (No change.)
(k) (No change.)

(1) (No change.)

Rule 210. Direct Appeals in Death Penalty Cases

(a) Record. (No change.)

(b) Briefs. Appropriate provisions in Rule 74 shall govern
Preparation and filing of briefs in a case in which the death

penalty has been assessed, except that a brief may exceed fifty
bages and an original and ten copies of it shall be filed.

SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS, AND OPINIONS IN
THE COURT OF CRIMINAL APPEALS

SECTION EIGHTEEN. REHEARINGS AND MANDATE IN THE COURT OF CRIMINAL
APPEALS

APPENDIX FOR CRIMINAL CASES
Adopted by orders of the Supreme Court and the Court of

Criminal Appeals April 10, 1986
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Effective September 1, 1986

This appendix, adopted by order of the Court of cCriminal
Appeals on April 10, 1986, effective September 1, 1986, to apply to
criminal cases and criminal law matters, preserves the substance of
Rule 201 and Forms 3, 4, and 5 of the former Rules of Post Trial
and Appellate Procedure in Criminal Cases which were repealed
effective September 1, 1986, by another order of April 10, 1986.

Rule 1. The Record on Appeal

Pursuant to the provisions Rule 51(c) and 53(h), the Court of
Criminal Appeals directs that a record consisting of transcript and
statement of facts (formerly transcription of court reporter’'s
notes) in case of an appeal or writ of error (Article 44.43,
C.C.P.) from trial court to an appellate court shall be prepared in
accordance with applicable Rules in the following formats,
respectively:

(a) Transcript.
(1) (No change.)
(2) (No change.)

(3) The front cover page shall be labeled in bold type
"TRANSCRIPT" and it shall state the number and style of the
criminal case, the court in which the case is pending, the
name of the judge presiding and the names and mailing
addresses of attorneys for the parties. The Clerk shall
endorse thereon the day the transcript was transmitted to the
court of appeals and shall sign his name officially thereto,
and shall provide a space for the Clerk of the Court of
Appeals to endorse his filing thereon, showing the date
received, and to enter the docket number assigned to the
cause. For those purposes the following form will be
sufficient.

TRANSCRIPT

(Trial Court) No.

In the District (County) Court of County,
Texas, Honorable » Judge Presiding.

, Appellant

vs.
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The State of Texas

Appealed to the Court of Appeals for the District of Texas,
at , Texas.

Appellate Attorney for Appellant: Appellate Attorney for State:
(name) (name)
(address) (address)

Delivered to Court of Appeals for the District of Texas, at
» Texas on the day of , 19 .

(signature
(name of trial court clerk
(title

(Court of Appeals) Cause No.

Filed in the Court of Appeal for the
+ Texas this

District of Texas, at
day of

4

19 .

e —

r Clerk
By ’ Deputy

VOLUME ____
(4) (No change.)
(5) (No change.)
(6) (No change.)
(7) (No change.)

(b) Statement of Facts. (No change.)

TEXAS RULES OF CIVIL EVIDENCE
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Rule 604. Interpreters

An interpreter is subject to the pProvisions of these rules
relating to qualification as an expert and the administration of an
oath or affirmation that he will make a true translation.

COMMENT: See Rule 183, Texas Rules of Civil Procedure,
regarding appointment and compensation of interpreters.

Rule 703. Bases of Opinion Testimony

The facts or data in the particular case upon which an expert
bases an opinion or inference may be those perceived by or reviewed
by the expert at or before the hearing. If of a type reasonably
relied upon by experts in the particular field in forming opinions
or inferences upon the subject, the facts or data need not be
admissible in evidence.

Comment to 1990 change: This amendment conforms this rule of

evidence to the rules of discovery in utilizing the term "reviewed
by the expert." See also comment to Rule 166Db.
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