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OPINION

A jury found Benjamin Zacarias Torres guilty of driving while intoxicated. The court assessed
gopelant’s punishment at 180 daysinjal, probated for one year, and afine of $500.00. In two points of
error, gopdlant clams that the trid court erred in admitting the audio portion of a videotape taken at the
police gation. We affirm.



BACKGROUND

Inthe early morning hours of December 25, 1996, Houston Police Department Officer Rodney
Jame tedtified that his atention was drawn to gopdlant when appellant’s vehicle skidded and almost
dammed into the rear end of Officer Jame sparked patrol car. Officer Jaime subsequently observed that
appdlant’ s face was flushed, his eyes were glassy, he had a moderate odor of acohol on his bresth, and
he had anopen canof beer ingde hisvehicle. After performing field sobriety tests, which were videotaped
at the scene, the appellant was arrested for suspicion of driving while intoxicated (DWI). At the police
dation, after gppellant refused to take a breathtest, avideotape was madeof gppellant performing sobriety
tests.

STANDARD OF REVIEW

We generdly review a trid court’s ruling on a motion to suppress for abuse of discretion. See
Villarreal v. State, 935 SW.2d 134, 138 (Tex. Crim. App. 1996); State v. Derrow, 981 SW.2d
776, 778 (Tex. App.—Houston [1% Digt.] 1998, pet. ref’d). We afford dmost total deference to the trial
court’s fact findings, as we view the evidence in the light most favorable to the court’s ruling. See
Guzman v. State, 955 SW.2d 85, 89 (Tex. Crim. App. 1997). Trial courts have broad discretionin
their evidentiary rulings as they areusudly inthe best positionto makethe cal onwhether certain evidence
should be admitted or excluded. See Id. Thetria court should be alowed the discretion to exclude or
admit evidence before the jury and an appellate court should not set aside the trid court's rulings absent
ashowing in the record that the trid court has abused that discretion. See Montgomery v. State, 810
S\W.2d 372, 379 (Tex. Crim. App. 1990).

DISCUSSION

In points of error one and two, appelant contends that the tria court erred in faling to suppress
the audio portion of the videotape taken at the police station. He contends that the admission of the audio
portionof the tape in evidence violated his Fifthand Fourteenth Amendment rights under the United States
Condtitution and Article | 810 of the Texas Condtitution.



Appd lant filed two identica motions to suppress with the trid court prior to tria, neither of which
specificaly sought suppression of the audio portion of the videotape. The appelant’s“DWI MOTION
TO SUPPRESS’ requests the trial court to suppress “any and all evidence seized or obtained as aresult
of illegd acts onbehdf of the Government.” Appellant’ smotions to suppress are couched ingenerd terms,
the words “videotape’ or “audiotape” do not appear. During thetrid, when the State sought to introduce
the videotape (Stat€' s Exhibit 1 B) in evidence, the appelant made the following general  objection:

For the record | just liketo reurge my objection that was made on the

motion to suppress the video tape that Ben Torres terminates the
videotape.

After the court overruled his objection, the appellant Sated:

| have need to be more specific with my objection. That's based on his
condtitutiona right to remain slent, Texas Condtitution and the United States
Condtitution.

The court again overruled the objection.

Anobjection to the admission of evidence must specify and identify the grounds of the objection,
and where part of anexhibit isadmissble and part isnot, inorder to complain on appesdl, the appd lant must
have made a specific objectionto theinadmissble part of the exhibit a trid. See Hernandez v. State,
599 SW.2d 614, 617 (Tex. Crim. App. 1980). The appelant’s generd motions and generd objections
fall to specify the objectionable portions of the videotape. Thus, nothing is preserved for appellatereview.
See Riley v. State, 988 S.W.2d 895, 898 (Tex. App.—Houston [14™ Dist.] 1999, no pet.). Further,
sncethe audio portion of the videotape is largely inaudible and the record contains no writtentranscription
of the tape, any error is not properly presented for review. The burden is on appellant to make sure that
asuffident record is presented to show error requiring reversal See O’ Neal v. State, 826 S\W.2d 172,
173 (Tex. Crim. App. 1992); Spradlingv. State, 880 SW.2d 792, 793(Tex. App.—Houston[1% Dit]
1994, no pet.). Moreover, even if gppdlant’ s grounds of error were properly preserved for review, we

find no reversble error.



Our review of the videotape reveds that it is barely audible, even with the volume control st on
the maximum levd. After appdlant performed a series of sobriety tests at the police station, the civilian
officer conducting the tests appeared to read Miranda rights to appdlant. Whenshe asked if gppellant
wished to waive those rights, appelant lowered his head and uttered an unintelligible remark. Apparently,
the officer understood this utterance to indicate gppellant’s desire to terminate the interview because she
immediately escorted appdlant to the door whileannouncingthat theinterview wasterminated. Itisunclear
from the audio whether the interview was terminated at appellant’s request or whether it had merely
reached its natura conclusion.

Theright to terminate questioning is one of the procedura safeguards established by Mirandav.
Arizona, 384 U.S. 436, 474, 86 S.Ct. 1602, 1628, 16L.Ed.2d 694 (1966). Asthe Supreme Court
gated in Miranda, “it isimpermissible to pendize a person for exercising his Fifth Amendment privilege
whenheisunder police custodid interrogation. The prosecution may not, therefore, useat trid thefact that
he stood mute or dlamed his privilege in the face of accusation.” Id. Thus, evidence of an accused
invoking the right to terminate aninterview isinadmissible as evidence of guilt. See Cooper v. State, 961
S.\W.2d 222, 226 (Tex. App.—Houston[1% Dist] 1997, pet. ref’ d) (citing Hardie v. State, 807 SW.2d
319, 322(Tex. Crim. App. 1991)).

Theimpression left by the videotape in the present caseis unclear. The tape does not contain a
clear verba statement by gppellant that he wantsto exercise his congtitutiond right to remain slent, and his
actions cannot definitely be construed to congtitute aninvocationof thisright. See Raffaeli v. State, 881
SW.2d 714, 717 (Tex. App.—Texarkana 1994, pet. ref’d). A DWI videotape should not be suppressed
unlessthe police seek to didt atestimonid response not normdly incident to arrest or custody, or the police
conduct isreasonably likdly to dicit such aresponse. See Mathieu v. State, 992 SW.2d 725, 729
(Tex. App—Houston [14™ Dist.] 1999, no pet.). The police request to perform sobriety tests and
directions on how to do so do not conditute interrogation, nor do queries concerning a suspect’s
undergtanding of his rights. Id. (dting Jones v. State, 795 SW.2d a 176). Becausethe jury in the
ingant case would not necessarily have beenled to the conclusionthat appe lant exercised hiscongtitutiona
right to remain slent, we cannot say that the jury improperly considered evidence of gppelant invoking a
conditutiond right as an inference of guilt. See Mathieu v. State, 992 SW.2d at 729. Compare



Dumasv. State, 812 SW.2d 611, 615 (Tex. App.—Dadlas 1991, pet. ref'd). Thetrid court did not
abuseits discretion in failing to grant gppellant’s motion to suppress.

Evenif we consider the admission of the contested audio portion of the tape to be error, fromthe
point appellant apparently invoked his right to terminate the interview until the end of the tape a few
seconds later, an andlysis in accordance with TEX. R. APP. P. 44.2(a) shows any error to be harmless?
A Rule 44.2(a) andysisis necessary because the standard of review for errors of conditutiona dimension
is different from the standard for other errors. See Jones v. State, 982 S.W.2d 386, 391 (Tex. Crim.
App.1998). Inthiscase, we determine beyond areasonable doubt that the error, if any, did not contribute
to gppellant’s conviction or punishment.

The following factors must be examined inevauating harmunder Rule 44.2(a) in cases suchasthe
one before us: (1) the source of the error; (2) the nature of the error; (3) the State' s emphasis of the error;
(4) itsprobable collateral implications; (5) how much weight ajudge or juror would probably placeonthe
error; and (6) whether declaring the error harmless would encourage the State to repest it with impunity.
See Gray v. State, 986 S.W.2d 814 (Tex. App—Beaumont 1999, no pet.) (ctingHarrisv. State, 790
S.W.2d568, 587 (Tex. Crim. App. 1989)); Bhakta v. State, 981 S.W.2d 293, 296-97 (Tex. App.—San
Antonio 1998, pet. ref’d). Here, the source of the error wasthe admissioninto evidence of the audiotape
in which the gppellant gpparently invoked hisright to terminate the interview. The nature of the error was
not egregious and had minima collaterd implications. This was not an ingtance in which a suspect
repeatedly demanded hisrights, exhibited a defiant attitude toward the police officer, or faced many harmful
questions by the police after the invocation such that it was implied to the jury that appellant was guilty
because of his repeated requests, attitude or answers to interrogationshown onthe tape. The State never
referred in any manner to appdlant’ s invocation of aright and in no way emphasized the error.  Further,
there is no indication in the record that the jury reied onthe inadmissible portion of the videotape. In fact,
asnoted above, the audio portionof the tapeislargely inaudible. We do not believe that aconclusonthat

1 Rule 44.2(a) provides: "If the appellate record in a criminal case reveals constitutional error that

is subject to harmless error review, the court of appeals must reverse a judgment of conviction or punishment
unless the court determines beyond a reasonable doubt that the error did not contribute to the conviction or
punishment.” TEX. R. APP. P. 44.2(a).



the error is harmless would encourage the State to offer this kind of questionable evidence in the future.
We therefore conclude that the error, if any, in this caseis harmless.

Accordingly, we overrule appdlant’s points of error and affirm the tria court’ s judgment.
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