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Appdlant was charged withthe misdemeanor offenseof driving while intoxicated. Thetrid court
denied appellant’ smotionto suppress and found himguilty on his plea of nolo contendere. Thetria court
assessed punishment at 90 days confinement inthe Harris County Jail, suspended for 9 months, and a$200
fine. In asngle point of error, appdlant contends that the tria court erred in overruling his motion to

suppress. We reverse and remand.

The State contends appellant failed to preserve for gppellate review the issue of whether the tria

court erred in denying appellant’s motion to suppress. The State complains that appellant failed to sate



that the subject matter of his apped was raised by writtenmotionand ruled onbeforetrid. Consequently,
according to the State, gppellant’s failure to comply with notice requirements precludes our review of

nonjurisdictiona defects. See Watson v. State, 924 SW.2d 711, 715 (Tex. Crim. App. 1996).

Inacase invaving anappeal fromajudgment rendered onthe defendant’ s plea of nolo contendere,
where the punishment assessed did not exceed the punishment recommended by the prosecutor and agreed
to by the defendant, the notice must ether: (1) specify that the gpped is for a jurisdictiona defect; (2)
specify that the substance of the appeal wasraised by writtenmotionand ruled on before trid; or (3) date
that the tria court granted permission to apped. See TEX. R. APP. P. 25.2 (b)(3) (emphasis added).
In the ingtant case, the notice states the trid court granted appellant permission to gpped the denid of the
motion to suppress. The notice was signed by the trid court. Therefore, appellant conformed to the
requirements of the rule by including within his notice the fact that he had received permission of the trid
court to gpped the denid of the motion to suppress. As such, gppellant properly preserved hisright to

appedl.

In his sole point of error, gppellant daims the tria court erred in denying his motion to suppress.
Generdly, an appellate court grantsadmost complete deferenceto atrid court’ s findings of hitoricd facts
that the record supports, especidly if the trid court’s findings involve an evaduation of credibility and
demeanor. See Guzman v. State, 955 SW.2d 85, 89 (Tex. Crim. App. 1997). An appdlate court
should give Smilar deference to atrid court’ srulings on “mixed questions of law and fact,” (e.g., probable
cause) if resolutionof the ultimateissue isbased on the eva uation of witnesscredibility and demeanor. See
id. An gppellate court may review, de novo, “mixed questions of law and fact” not fdling within this
category. See id. Specificdly, if the question concerns whether an officer had probable cause to saze
asuspect, under the totdity of the circumstances, the trial court is not inan appreciably better positionthan
the gppdlate court in making that determination. See id. at 87.

Beforetrid, appdlant filed amotionto suppress. Inthat motion, appellant aleged hewas arrested
without awarrant and without probable cause. He clamed his arrest violated the Texas Congtitutionand
numerous provisions of the Texas Code of Crimina Procedure. 1n the motion, he dso stated that he did
not consent to the breeth test taken by the officer. Inconclusion, gppellant asked that dl evidence seized



by the State be suppressed. At the hearing on the motion to suppress, however, appdlant argued only that
the motion to suppress should be granted based on collateral estoppe.

Despite appdlant’ s failure to specificaly argue the other grounds raised in his written maotion, we
find gppdlant is il entitled to raise on appeal the issue of hiswarrantless arrest. The Court of Crimind
Appedls has specificdly held that a timely filed motion to suppress is sufficient to preserve error even
without oral argument at the suppression hearing. See Eisenhauer v. State, 754 SW.2d
159, 161 (Tex. Crim. App. 1988), overruled on other grounds, Heitman v. State, 815 SW.2d
681 (Tex. Crim. App. 1991) (emphasis added). See also Vicknair v. State, 670 SW.2d 286, 288
(Tex. App.--Houston [1st Dist.] 1983, pet. ref’d). “It logicaly follows that a motion to suppress will be
aufficient to preserve and dleged error where the oral argument covers some, but not dl, of the grounds
raised inthe motion.” Eisenhauer, 754 SW.2d at 161. InVicknair, the Stateargued the gppellant had
waived hisright to complain about an illegd traffic sop because he did not argue that the stop wasiillega
during the motion to suppress hearing. See id. The court of appeals disagreed. See id. Noting thet it
isthe State’ s burden to prove the validity of awarrantless searchor arrest, the court of appeals held it was
unnecessary for the appdlant to argue dl grounds raised in the written motion to suppress at the
suppression hearing. Seeid. The court found that the filing of the written mation placed the issue before
the trid court. Seeid. Accordingly, in this case, wefind appdlant has preserved the right to complain
about the denid of his motion to suppress based on the absence of a warrant because he aleged that

ground in his written motion.

Whenadefendant seeksto suppress evidence, the burden of proof isinitidly on that defendant to
defeat the presumption of proper police conduct. See Russell v. State, 717 SW.2d 7, 9 (Tex. Crim.
App. 1986). The defendant mests this initial burden by establishing that a search or seizure occurred
without a warrant. See id. If the defendant establishes there was no warrant, the burden shifts to the
State. See id. If the State provides evidence of a warrant, the burden is shifted back to defendant to
show theillegdity of thewarrant. See id. a 10. If the State is unable to produce evidence of awarrant,

it must prove the reasonableness of the search or seizure. Seeid.



In the indant case, the State stipulated to the absence of a warrant. Thus, appellant produced
evidence of awarrantlessarrest at the suppression hearing and met his burdenunder Russell. The burden
then shifted to the State to prove that it had probable cause to make a warrantless arrest. The State,
however, presented no evidence concerning the circumstances surrounding appellant’ sarrest. Neither the
aresting officer nor gppdlant testified. Absent testimony relating to the circumstances surrounding
gopellant’s arrest, the State did not carry its burden to establish the reasonableness of the warrantless
search or saizure. Accordingly, we reverse the trid court’s judgment and remand this case for further

proceedings congistent with this court’s opinion.

PER CURIAM

Judgment rendered and Corrected Opinion filed November 4, 1999.
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Do Not Publish — TEX. R. APP. P. 47.3(b).



