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MAJORITY OPINION ON REHEARING

We deny appellant’s Motion for Rehearing En Banc filed September 6, 2000, withdraw our
Mg ority Opinion filed August 24, 2000, and subgtitute this Mgority Opinion on Rehearing.

Texas Depatment of Public Safety appeds from a judgment granted in favor of Thomas Ivan
Kreipe in his st regarding the department’ s falure to grant a license to carry a concealed handgun.
Because Kreipe was convicted of afdony as defined by statute, we reverse the tria court’ sjudgment and
render judgment in favor of the department.

I. Background



In 1970, Kreipe pleaded guilty to the felony offense of possession of marijuana, less than half an
ounce, and received five years deferred adjudication probation. In September 1973, after Kreipe
successfully completed the terms of his plea agreement, his indictment was dismissed, and his conviction
set asde. More than twenty years later, Kreipe applied for a permit to carry a concedled handgun. The
department denied Kreipe's gpplication on grounds that Kreipe had a fdony conviction on his record.
After the case was heard in Justice of the Peace Court, Precinct 2, Place 1, the court entered an afirmative
finding for the department, denying Kreipe's application for issuance of alicense. Kreipe appeaed the
decison to a county court at law for a tria de novo. After hearing tesimony, the court by order dated
November 30, 1998, rendered a negative finding against the department in favor of Kreipe and ordered

the department to process Kreipe's application for issuance of alicense to carry a concealed handgun.
[l. Discussion
A. Pleato the Jurisdiction

Initidly, we note that we have jurisdictionto consider thisappeal. See Tune v. Texas Dep’t of
Pub. Safety, 23 SW.3d 358 (Tex. 2000).

In the department’ s first point of error, it complainsthe trid court erred by denying its pleato the
jurisdiction. The department argues that Kreipe failed to comply withthe statute’ s notice requirementsin
seeking the trial de novo in the county court at law and that this failure deprived the court below of
jurisdiction.

The satute dlowsaparty adversdly affected by ajustice court’ srulingto appeal to a county court
at lav. See Act of May 16, 1995, 74" Leg., R.S, ch. 229, § 1, 1995 Tex. Gen. Laws 1998, 2003
(repealed 1997).1 The party appeds by filing, within thirty days after the justice court’s ruling, a petition
in acounty court at law in the county in whichthe gppellant resides. Seeid. The appelant must send, by
certified mail, a copy of the gppdlant’ s petition, certified by the clerk of the court in which the petition is
filed, to the gppropriate divison of the Department of Public Safety at its Augtin headquarters. See id.

1 Formerly TEX. REV. CIV. STAT. art. 4413(29e) § 7; current version at TEX. GOV’ T CODE ANN.
§ 411.180 (e) (Vernon 1998).



The department dleges, inits“Pleato the durisdiction,” that it received an uncertified copy of the
petitionand that the copy sent by the gppellant did not contain a cause number, but bore a“ nearly illegible
‘recaeived’ gamp that did not indicate the entity ‘receiving’ the document.” The department arguesthat this
falureto comply withthe statute deprived the court below of jurisdictionand that the suit should have been
dismissed.

A party gppedsthejudtice court’s ruling by filing apetitionin the county court a law within thirty
days after the justice court’ s ruling. This filing perfects the appeal and vests jurisdiction with the county
court at law. Although the department denominatesits pleading a* Pleato the Jurisdiction,” the department
seems to complain, rather, about faulty notice or faulty service. Where a party complains of defective
sarvice, the proper vehide to address the shortcomingis amotion to quash. See Wheat v. Toone, 700
S.W.2d 916 (Tex. 1985). The remedy for defective service is additiona time to answer the suit. See
Kawasaki Steel Corp. v. Middleton, 699 S.W.2d 199, 203 (Tex. 1985); also see TEX. R. CIV. P.
122. Evenif the court below should have granted the motion to quash, the court would not have dismissed
the cause but would have given the department additiond time to answer. The department complains of
nothing that can lead to reversible error. See TEX. R. APP. P. 44.1(a).

If, on the other hand, we congtrue the department’ s pleaas a complaint thet the lack of proper
notice deprived the court below of subject-matter jurisdiction, the department complains of nothing thet
cannot be cured by repleading, amendment, or correction. See Barto Watson, Inc. v. City of
Houston, 998 SW.2d 637, 641 (Tex. App.—Houston [1% Dist.] 1999, pet. denied) (if pleading defect
curable by amendment, it should be chalenged by specia exceptions or by motion to abate).

Moreover, courtsgenerdly determine subject-matter jurisdictionbased onthe plaintiff’ spleadings.
Wherelack of subject-matter jurisdictionis not apparent fromthe pleadings, the party opposing jurisdiction
must prove itsdlegations. See Continental Coffee Prods. Co. v. Cazarez, 937 SW.2d 444, 448-
49 (Tex. 1996). Here, nothing in Krelpe's petition negates subject-matter jurisdiction. The appellate
record contains only a copy of the origind petitionfiled by Kreipe with the court below. The department
has presented no evidence— no hearing record, no affidavit, no verified pleading —to support itsalegations
that Krel pegave technicdly deficient notice. Nothing in the appellate record demonstratesthe complained-



of notice deficiencies. The department has faled to carry its burden of showing any falure to establish
subject-matter jurisdiction.

Even if we were to congtrue the statutory requirement of certified notice asjurisdictiond, see Ex
parte Progreso Indep. Sch. Dist., 650 SW.2d 158, 160 (Tex. App.—Corpus Christi 1983, writ ref'd
n.r.e.) (requirement that any personintending to contest e ection give writtennotice within 30 days of return
day of eection is mandatory and may not bewaived by parties becauseit isjurisdictiona), the statute on
its face does not establish a deadline for giving notice to the department.  Thus where, as here, the
department complains of such defective notice, nothing in the statute preventsthe plaintiff from correcting
the defect. The requirement for certified notice seems, instead, to be not jurisdictiond, but informationdl.
See Honts v. Shaw, 975 SW.2d 816, 820 (Tex. App.—Austin 1998, no pet.) (election contestants
falureto timely notify secretary of state, as required by statute, did not deprive trid court of subject-matter
jurisdiction over dection contest; statute’'s purpose was to provide notice to secretary for informationa

purposes only). We overrule the department’ sfirst point of error.
B. Felony

Initssecond point of error, the department complains that because Kreipe has been convicted of
afdony, thetria court erred by finding in Krelpe' s favor.

The congtruction to be given agatute isa question of law. See Wilbur v. State, 824 SW.2d
755, 759 (Tex. App—Austin 1992, no writ). Wheninterpreting agtatute, wetry to give effect tolegidative
intent. See Fitzgerald v. Advanced Spine Fixation Sys., Inc., 996 SW.2d 864, 865 (Tex. 1999).
We look fird to the plain and common meening of the statute’'s words. See id. If the meaning of the
statutory language is unambiguous, we adopt, withfew exceptions, theinterpretationsupported by the plain
meaning of the provison'swordsand terms. Seeid. Further, if astaute is unambiguous, we must not use

rules of congtruction or other extringc aidsto create ambiguity. See id. at 865-66.

Only a personwho has not been convicted of afeony isdigible for alicense to carry a concedled
wegpon. See Act of May 16, 1995, 74" Leg., R.S,, ch. 229, § 1, 1995 Tex. Gen. Laws 1998, 1999



(repealed 1997).2 A “fdony” isany offense so designated by law or if confinement for one year or more
in a penitentiary is affixed to the offense as a possible punishment. See id. “Convicted” means an
adjudication of guilt or an order of deferred adjudication whether the imposition of the sentence is
subsequently probated and the person is discharged from community supervison. Seeid.

Our state Supreme Court has hdd that the plain languege of the act bars an individud from
obtaining a license where, after the individud is convicted of a felony, the individual’s sentence is
subsequently probated and the individud is discharged from community supervison. See Tune, 23
SW.3d at 363. That court aso has determined that where aparty pleaded guilty to afelony, was placed
on five years probation, completed probation, was granted a new tria, and had the case against him
dismissed that party remained a person who had been convicted of a felony and was not digible for a
concealed-handgun license. See Texas Dep't of Pub. Safety v. McLendon, No. 99-0268, 2000 WL
1335871 (Tex. Sept. 14, 2000) (per curiam).

Here, Kreipe argues that the evidence shows he was placed on deferred adjudication for
possession of marijuang, lessthat haf an ounce. Under article 725b of the 1925 Pena Code, in effect at
the time of hisarrest, possession of less than half an ounce of marijuanawas afdony. By thetimeKreipe
gpplied for the concea ed-handgunlicense, however, possess onof lessthan half an ounce of marijuanawas
aclass B misdemeanor. See TEX. HEALTH& SAFETY CODE ANN. § 481.121 (Vernon Supp. 2000).
Kreipe arguesthat whenthe Legidature enacted the concealed-handgun law in 1995, lawmakersintended
to bar conced ed-handgun licenses only to those persons committing felonies under the crimina law then
ineffect. Kreipe arguesthat the lavmakers did not intend to bar licensesto individuasin his position, with

afdony conviction for an act that alater legidature downgraded to a misdemeanor.

Asevidenceof legidative intent, Kreipe offered the testimony of state Sen. Jerry Patterson, chief
sponsor of the 1995 handgun legidation. Petterson testified that the legidators had written the licensing
datute with the 1995 crimina law in mind and that lawmakers did not intend to bar licensesto individuals
in Krelpe's pogtion. The intent of an individud legidator, even a satute’'s principa author, is a& most

2 Formerly TEX. REV. CIV. STAT. art. 4415(29e) § 2; current version at TEX. GOV’ T CODE ANN.
§411.172 (Vernon 1998).



persuasive authority, resembling the comments of any learned scholar of the subject. See General
Chemical Corp.v.DelaLastra, 852 SW.2d 916, 923 (Tex. 1993). Theindividud legidator’ sintent
is not legidative history controlling the congtruction to be given adaute. Seeid.

Here, the satue plainly uses the term “felony” and further Stipulates the “conviction” includes
deferred adjudication. Had the Legidatureintended to bar licensesonly to individual s convicted of felonies
as defined by the crimind law asit existed at the time of enactment of the licenang law, the Legidaure
could have done so. Congruing the statute in a manner to exclude people in Kreipe' s position does lead
to some odd results. For example, Kreipe —who after possessing a smal amount of marijuana avoided
further trouble with the law for more than twenty years — is barred from obtaining a license. Another
individud, who today commits the same act but is convicted of a misdemeanor, would be digible for a
license after five years. See TEX. GOV'T CODE ANN. 8 411.172(a)(8) (Vernon 1998). Thus an
individud who possesses asmdl amount of marijuanaand islaw abiding for five years may obtain alicense
while Kreipe, who possessed an identical amount of marijuana and was subsequently law abiding for a
greater period of time, isdenied alicence. Neverthdess, we may not rewritethe statute' splainlanguage.
If the Legidature wishes to dlow individuds in Krelpe spositionto obtain conceal ed-handgun licenses, it
isfreetodo so. Thetrid court erred in entering a negative finding againg the department. We sugtainthe

department’ s second point of error.
[11. Conclusion

Having overruled the department’ s first point of error and sustained its second point, we reverse
the judgment of the court below and render judgment for the department that Kreipe is not eigible for a

conced ed-handgun license.

IS Paul C. Murphy
Chief Judtice



Judgment rendered and Opinion filed October 5, 2000.
Panel consigts of Chief Justice Murphy and Justices Hudson and Wittig.

Publish — TEX. R. APP. P. 47.3(b).



Reversed and Rendered and M gjority and Concurring and Dissenting Opinions filed October
5, 2000.
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CONCURRING AND DISSENTING OPINION

The mgority correctly disposes of the jurisdictiona issue but | am constrained to dissent to the
unjudtified restraint of Texans right to bear ams.  Only the legidature, under our condtitution, may restrict
theright tobear arms. Thelegidature expresdy did not intend that a30 year-old conviction for what isnow
aclass B misdemeanor, should prohibit the issuance of a concedled hand gun permit. Accordingly, | part
ways with my respected colleagues on this second issue and would affirm the trid court.

The only evidence in the record of legidaive intent, the testimony of former State Senator Jerry



Patterson, iserroneoudy and summarily rejected by the mgjority. Senator Patterson was boththe author
and chief sponsor of the 1995 handgun legidation and presented live testimony in the county court trid of
thiscase. The mgority origindly opined that under General Chemical Corp. v.De La Lastra, 852
SW.2d 916 (Tex. 1993), we are barred from considering the testimony of an individua legidator in
congruing atatute. To the contrary, while not legidative higory, the writing or testimony of alegidator,
can be used as persuasive authority in determining the legidaive intent. 1d. at 923. To the credit of the
mgority, on rehearing they acknowledge this error. They ill ingst however, on totaly ignoring both
Senator Patterson’s forthright and virtudly unchalenged textimony as well asthe statutory construction
arguments below. While the credibility and persuasiveness of an opponent of suchahill would be suspect
at best, here we are favored withthe author and chief sponsor of the legidation. Given the record before
us, Senator Patterson’ s persuasive authority is materidly inpoint and the only argument consstent withthe
condiitutiond right. Senator Patterson makes four distinct and pertinent points. First, the legidature
never intended the proscriptions of the statute to apply to class B misdemeanors. Second, when the hand
gun act was passed in 1995, quite logicdly the legidature intended the act to be implemented as the law
existed in 1995. Third, the legidature did not intend the law of 1970° to apply as the mgjority implicitly
suggests. As Senator Patterson stated in histestimony, “none of usknew what the pena codewasin 1970
, or | assumed we didn't.” 1t should be clear to the reader asthe mgority correctly pointsout, possession
of less than a haf-ounce of marijuanawas patently afelony in 1970; equally clear isthat the same offense
was not afeony either when the legidation passed in 1995 or at appellant’ s subsequent application for a
permit and trid. Finaly, Senator Petterson stated, “the House on many occasions sat at a table and
discussed at great length the — actua going through the pend code as it was written in 1995 saying this
should be abar, this should nat, line by line, item by item, offense by offense [and came up withwhat we
have there now, which isfeony conviction.” The senator further testified:  “So we went through line by

! Senator Patterson served a distinguished career as Senator from the Eleventh District for six
years. Heisapilot and former United States Marine Corps officer. He fought severa years to
gain passage of the concealed handgun act.

2 Surely the legidature did not intend the definition of felony to include crimes that were feloniesin
1865, 1900, 1941 or 1970. Thisisafar different question presented than deferred adjudication or
successful completion of probation.



line...[and arrived at a standard based upon the penal code as we knew it. We had no knowledge of
prior penal codesin the State of Texas.”

Senator Patterson’ sopinions are wdl founded inour law. The TexasConditution grantsitscitizens
theright to bear arms. See TEX. CONST. art. 1, § 23. The congtitutioncarvesout arestricted limitation,
dlowing the legidature done to “regulate wearing arms with a view to prevent crime” 1d. The 1995
legidature declined to place alifetime prohibition on today’ s citizens who possess less than half an ounce
of marijuana. How does the interpretation forever banning an identica Texan, law abiding for more than
30 years, promote the cavesat "with aview to prevent crime.” Id. If thelegidature, in enacting thistatute,
intended to deny citizens conditutionally based right to bear arms againgt acts no longer classified as
fdonies, they could have so specified. Indeed, today’s ruling flies dangeroudy near the face of our
condtitution, which requires the legidature, not us, to advisedly regulate wearing arms only with aview to
prevent crime. We are thus restrained to interpret the statute consistent with the conditution. We are
afforded not eventhe whisper of anotion how a misdemeanor offense of possession of |ess than one-haf

ounce of contraband 30 years ago is aregulation “only with view to prevent crime.”

We normally look to a statute' s plain meaning whenit isunambiguous. See Fleming Foods of
Texas, Inc., v. Rylander, 6 SW.3d. 278, 284 (Tex. 1999). Thisgenerd ruleisnot without exceptions.
Id. One such exception exigswherethe gpplication of theliterd language of alegidative enactment would
produce an absurd result. Id. In the instant case the gppellant who completed deferred adjudication for
less than half an ounce of marijuanathirty yearsago, without further incident, is denied theright to carry a
concealed handgun; an identicd offender found guilty a reatively scant 2 or 3 years ago would be
permitted this right or privilege, because the legidature no longer recognizes the act as risng to the
seriousness of afdony. Inshort, the citizen witha30 years cleanrecord iseffectively afforded lessrights
than one who committed an identical act recently. The Texas Department of Public Safety itsdlf admitted
at trid to thisinconsgstency and requested guidance.

In Tune v. Dep’t of Pub. Safety, 23 S\W.3d 358 (Tex. 2000), our state supreme court
observed that the legidature sought to keep conceal ed handguns out of the hands of convicted felons, even



thosewho had satisfactorily completed their community supervison. The materid focus of that decisonwas
the word “conviction” and did not address offensesthat the legidature no longer considered serious enough
tobea“feony.” If welook more closdly at the word “felony,” further indgghts ensue.

The Code Consgtruction Act, section 311.011, informs that we shdl read words in context and
congtrue them according to the rules of grammar and common usage. See TEX. GOV'T CODE ANN. §
311.011. The conceded handgun law definesfelony: “is any offense sodesignated by law....” Theverb
“is” is used in the present tense, not the past tense. Therulesof grammar require us therefore to view
offenses designated by law, exactly as Senator Pattersontestified, asthey existed at that time, not the past
tense. The offenseis not afelony intended or designated by the legidature.

The Code Congtruction Act, section311.023, suggests interpretation considering: “circumstances
under whichthe statute was enacted.” TEX. GOV’ T CODE ANN. 8§ 311.023. Onceagain, asthe Senator
pointed out, the circumstances then existing would alow appellant to obtain apermit to carry.  Smilarly,
what greater indicdium of legidative intent could be found than the fact the legidature repealed the very
offenseasfdony of which gppellant was s0 long ago convicted? Areweto be heard to say that the repeal

of alaw prior to passage of anew statute is of no moment.

The Code Construction Act, section 311.021, presumes both tha the legidation is both
condtitutiond and “ajust and reasonableresult isintended.” TEX. GOV’ T CODE ANN. § 311.023. Today
weinterpret dong questionable condtitutiona groundsand in amanner, that appearsto me, to belessthan
just and reasonable. If convicted yesterday of this offense, appellant could obtain a permit today. Our
congtitutiond rightsare lost incrementally. Today’ serasion of right, however dight, isnot unlike one of the
fird drops of rain on Noah's head. And o0 today our court too, with the best of intentions, joins the
ingdious trend, adding just one more incrementd restraint, to the already thousands of laws across our
country limiting our citizens right to protect themsaves. Agang thistide, | would stand with Senator

Patterson and the trid court and hence affirm.



IS Don Wittig
Judtice

Judgment rendered and Opinion filed October 5, 2000.
Panel consgts of Chief Justice Murphy and Justices Hudson and Wittig.
Publish— TEX. R. APP. P. 47.3(b).



