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OPINION

Appelant, Elvin Adrian Bonner, entered a plea of guilty to unlawful possesson of afirearm by a
fdon. See TEX. PEN. CODE ANN. §46.04 (Vernon1994). Pursuant to anagreed recommendetion, the
trid court assessed gppdlant’s punishment at thirty yearsin the Texas Department of Crimind Justice -
Ingtitutiond Division. In one point of error, gppellant complains the triad court accepted a pleaagreement
containing avoid and illegd sentence.

In hissole point of error, gppellant contends that his agreed sentence isvoid and illegd because
the State used the same prior conviction to both prove the offense committed and to enhancethe range of



punishment. In other words, appe lant argues the indictment gpplied a prior felony conviction twice - first
asandement of the charged offense (that he was afd onin possession of afirearm) and second to enhance
his punishment for the charged offense. It iswell established that the use of a prior conviction to prove an
essentid element of an offense bars the subsequent use of that prior conviction in the same indictment for
enhancement purposes. See Wisdom v. State, 708 SW.2d 840, 845 (Tex. Crim. App. 1986).

Initidly, we confront the issue of whether appdlant's complaint is properly beforethis Court. The
State argues that gppdlant haswaived his complaint because he dams a defect of formor substancein the
indictment, which must have been raised before trid. See TEX. CODE CRIM. PROC. ANN. art. 1.14(b)
(Vernon Supp. 2000). Whilewe agreewith the State that objectionsto errorsin theindictment arewaived
unless made before tria, we are dso mindful that a complaint concerning asentencethat is not authorized
by law may beraised a any time. See Fullbright v. State, 818 S.\W.2d 808, 809 (Tex. Crim. App.
1991). In theface of these two competing sources of authority, we will in the interest of justice, address
the merits of appdlant’s complaint.

The indictment charging appellant dleges:

... iInHarris County, Texas, ELVIN ADRIAN BONNER, heregfter styledthe Defendant,
heretoforeonor about December 25, 1998, did thenand there unlanfully, intentiondly and
knowingly possess afirearm, after having been convicted of afeony, namely, Attempted
Murder in the 209th Didrict Court of Harris County, Texas in Cause Number 417106
on July 10, 1985, and said possession of a firearm occurred after the fifth anniversary of
the Defendant’ s release from confinement following conviction on July 10, 1985.

Before the commissonof the offense dleged above, (hereafter styled the primary offense),
on July 10, 1985, in Cause No. 417107 in the 209th Digtrict Court of Harris County,
Texas, the Defendant was convicted of the felony of attempted Murder.

Before the commission of the primary offense and after the conviction in Cause No.
417107 wasfind, the Defendant committed the felony of forgery and wasfindly convicted
of that offense on December 3, 1991, in Cause No. 611721, in the 351t Didtrict Court
of Harris County, Texas.

(emphasis added).

Upon a cursory review of the indictment, appellant’s point seems compdling. However, upon
closer review, a digtinction between the felony convictionused inthe first and second paragraph becomes
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apparent. The State aleged aprior feony convictionin Cause No. 417106 to prove the charged offense
and dleged another prior fdony convictionin Cause No. 417107 for punishment enhancement. The prior
fdony convictions relied on by the State are two separate offenses represented by two different cause
numbers (both adjudicated in the 209" District Court on July 10, 1985).1 As such, the State did not use
the same prior fdony conviction in the indictment to prove the charged offense and dso to enhance
punishment for that offense. Rather, the indictment shows two separate offenses - the first represented by
Cause No. 417106 and the second represented by Cause No. 417107.2 Accordingly, the enhanced
sentenceisnot illega, and Appdlant’s sole point of error is overruled.

1 The State may apply two separate convictions adjudicated on the same date in one indictment for
purposes of proving the charged offense and enhancing punishment. See Mena v. Sate, 504 S.W.2d 410,
415 (Tex. Crim. App. 1974).

2 Thereis further proof in the record that there were two separate offenses rather than one. In the
State’s Notice of Intent to Use Evidence of Prior Convictions, the State listed both Cause Numbers 417106
and 417107 as separate offenses.



The judgment of thetria court is affirmed.
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