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ORDER SETTING BAIL

On May 18, 2000, this court issued an opinion reverang gopdlant’s conviction for
possesson with intent to deliver a controlled substance, namey cocaine.  After we reversed
his conviction, gopdlant filed a mation pursuant to article 44.04(h) of the Code of Crimind
Procedure asking this court to set bal in the anout of $10,000.00. The Sae filed a
response to gppdlat’'s motion arguing tha we should st bail a $1,000,000.00, essentidly
the same amout st by the trid court for gopdlant's goped bond. We grant appdlant’'s
motion and set bail at $10,000.00.

Appdlat was convicted of possesson with intent to ddiver more than fowr hundred
(400) gars of cocane. After the trid court denied gppdlant’'s pretrid motion to suppress,



it sentenced him to thirty-five years confinemet in the Texas Depatmet of Crimind
Judice-Inditutiond  Divison. On May 18, 2000, this court unanimoudy overturned
gopdlant's conviction hdding that the trid court ered in deying gopdlat's mation to
Uppress the cocane sazed during the search of his vehide because the officer lacked
reesoneble suspidon to judify gopdlant’s detention.  See Aviles v. Sate, No. 14-99-00168-
CR, 2000 WL 890478, a& *4 (Tex. App—Hougon [14th Digt] May 18, 2000, no pet. h.).
Based on our decison to reverse his convidion, gopdlant filed hs moation for bal under
atide 44.04(h) of the Texas Code of Crimind Procedure. See Tex. Cobe CRIM. Proc. ANN.
at. 44.04(h) (Vernon Pamph. 2000). Appdlait's motion was filed before the State filed its
petition for discretionary review.  Accordingly, this court is charged with deemining the
amount of ball. Seeid.

Article 44.04(h) of the Texas Code of Crimind Procedure Sates, in pertinent part:

If a conviction is reversed by a decison of a Court of Appeds, the defendant,
if in cugtody, is entitted to release on reasonadle bal, regardless of the length
of term of imprisonment, pending find determination of an goped by the dae
or the defendant on amoation for discretionary review.

Id.
The quedion that arises in the context of gppdlant's mation is what factors should the

gopdlate court congder in determining “ressoneble bal” under atide 44.04(h). We have

found no cases discussing thisissue.

When deemining the proper amount of pretrid and gpped bonds, the courts have
hdd that the primary god is to secure the presence of the accused. See Ex parte Rodriguez,
595 SW.2d 549, 550 (Tex. Gim. App. [Pand Op.] 1980); Maldonado v. State, 999 SW.2d
91, 93 (Tex. App—Houdon [14th Did.] 1999, pet. ref’d). Artide 17.15 of the Code of
Crimind Procedure dates that in deemining the amount of bal in awy case, courts are to
be guided by certain rules

1 The bal ddl be auffidently high to give reasonable assurance that the
undertaking will be complied with.



2. The power to require bal is not to be s0 used as to make it an
ingrument of oppresson.

3. The naure of the offense and the drcumdances under which it was
committed are to be consdered.

4. The ability to meke bail isto be regarded.
The future sfety of a vidim of the dleged offense and the community
shdll be considered.

Tex. Cobe CRIM. Proc. ANN. art. 17.15 (Vernon Supp. 2000).

In addition to conddering the rules contaned in aticde 17.15, the courts have hdd
there are saven additiond factors to be consdered in determining the amount of bond: (1)
the defendant's work record; (2) the defendant's family and community ties (3) the
defendant’s length of resdency; (4) the defendant's prior crimind record; (5) the defendant's
conformity with previous bond conditions (6) the exigence of other outstanding bonds if
avy, ad (7) aggravating drcumgances dleged to have been involved in the charged offense
See Ex parte Rubac, 611 SW.2d 848, 849-50 (Tex. Crim. App. [Pand Op] 1981).

Of dl the factors liged in atide 17.15 and in Rubac, the Court of Crimind Appeds
ad ths cout have recognized that two factors should be given great weght when
delermining the amount of ball:  the nature of the offense and the length of the sentence See
Rubac, 611 SW.2d a 849; Hughes v. Sate, 843 SW.2d 236, 237 (Tex. App—Houston [14th
Did.] 1992, no pet.).

After reviewing atide 17.15, atide 44.04(h), ad bal cases in the context of pretrid
bal and pod-conviction bal, we hdd tha we should condder those factors contained in
aticdle 17.15 of the Code of Crimina Procedure and those set out in Ex parte Rubac, 611
SW.2d 848, 849 (Tex. Gim. App. [Pand Op] 1981). However, we reect the notion that
the naure of the offense and the length of sentence should be given great weight when the

Although Rubac involved the setting of an appea bond rather than pretrial bond, severd courts have
applied these factors in reviewing pretrial bond. See, e.g., Maldonado v. State, 999 SW.2d 91, 93-94
(Tex. App.—Houston [14th Dist] 1999, pet. ref'd); Ex parte Emery, 970 SW.2d 144, 145 (Tex.
App—Waco 1998, no pet.); Smith v. State, 829 SW.2d 885, 887 (Tex. App.—Houston [1st Dist.] 1992,
pet. ref’ d).



request for reesondble bal is made pursuat to atide 44.04(h). Once a conwviction is
reversed, we hold the primary factors that should be consdered by the court of gppeds are
(1) the fact that the convidion hes been overturned; (2) the State's aaility, if any, to retry the
aopdlat; and (3) the likdihood that the decison of the court of gppeds will be overturned.

The dissat contends thet jugt as in pretrid and goped bond cases the overriding
congderdions dter a conviction is reversed should gill be the length of gppdlant’'s sentence
and the nature of the offense  We respectfully, but srongly, dissgreer  The dgtuaion
folowing a reversal of a conviction is much different from that of prerid or post-conviction
bal, egpeddly, as in ths case, whae the State admits that a rerid is “precluded.”
Moreover, atide 44.04(h) daes that the court of gopeds mus st bal regardess of the
length of imprisonment.  See Tex. Cobe CRIM. Proc. AnN. at. 44.04(h) (Vernon Pamph.
2000). Thus we concdude tha the primary conddeaaions ater a conviction has been
oveturned regarding bal under atide 44.04(h) mus be dffeent from those rdevant to
determining bail pretrid or during the initid gpped.

The dissnt’s contention that a bond of $999,999.00, the same amount st by the trid
court for the goped bond, is a reasonable bal pending digpostion of the States petition for
disretionary review is unpersuadve because it is based in lage pat on two faulty
assumptions (1) that the Sate may actudly retry gopdlant; and (2) that our decidon in the
udalying apped may likdy be reversed. Based on these two assumptions, the dissent
contends thet ball must be st a& dmost one million dallars ($1,000,000.00) because gppdlant
hes “a saious and compdling mativation to flee” We find these premises and the resulting

condusgon unsound.

Frg, the State will not retry gopdlant when the case is remanded. The dissnt dates
that the State has “essatidly” conceded that “a retrid woud be ulikdy.” The dissent
underdates the pogdtion asserted by the State in its response to gopdlant's mation for bail.
The Stae admitted in its reponse that if our dedson is uphdd, a retrid would be
“precluded,” not jus “unlikdy.” The disset ds0 dams tha “regardess of whether this
cout's rding is uphdd, appdlant will 4ill be subject to further prosecution”  While
technicdly this is correct because the case has been remanded for further proceedings based



on our deddon of May 18, 2000, in actudity this contention is fase because the State has
conceded that any retrid would be preduded.

Second, we find it unlikdy thet our judgment reversng gopdlant’s conviction will be
overturned.  Our confidence in our decison dems from a rddivey recent decison of the
Court of Cimind Appeds in which the court refused a Sta€s petition for discretionary
review in a case decided on dmilar facts. See Hernandez v. State, 983 S.W.2d 867, 869
(Tex. App-Audin 1998, pet. ref’d). This court rdied heavily on the Hernandez decison in

the underlying apped.

In Hernandez, the defendant’s truck veered into an adjacent lane. Id. & 868. The
Oefendant was stopped by a palice officar. See id.  The officer conducted a fidd sobriety test
and delermined gppdlant was intoxicated. See id.  Appdlant was charged with driving while
intoxicated. See id. a 867. At trid, the defendant filed a motion to suppress dleging the
inid stop was not judified and, therdfore, dl evidence of his intoxication should be
exduded. See id. a 868. To support its contention that the sop made by the officer was
judified, the Sate cdled the officer to tedify a the suppresson hearing. See id.  The officer
tedified he stopped the defendant because he had committed a ticketable traffic offensg, i.e,
falure to mantan a dnglemaked lane of treffic in violaion of section 545.060(a) of the
Texas Transportation Code. See id.  Only after he propely sopped the defendant did he
Oetect 9gnsof intoxication. Seeid.

After his conviction, the defendant sought review by the Third Court of Appeds In
its decigon, the court hdd thet because the State produced no evidence that the defendant’s
novement into the adjacent lane was unsfe or dangerous the officer did not have a
reesonable bags for bdieving the defendant had committed a tickeable treffic offense See
id. a 871-72. Accordingly, the cout hdd the evidence of the defendant’'s intoxicaion
shoud have been suppressed ad it reversed gppdlant’s conviction. See id. a 872, The
Sae filed a peition for discretionary review which was refused by the Texas Court of
Crimind Appeds

In dedding the undalying apped in this case, we rdied on Hernandez  As in
Hernandez, the State in this case produced no evidence that gopdlant's multiple lane change
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was unsafe or dangerous, and therefore, a violaion of section 545060 of the Texas
Trangportetion Code.  Moreover, in our opinion we noted that “meking a ddiberate move
across two lanes of freaway trefic is arguably a sfer maneuver than weaving or drifting into
adjacent lanes” In other words, the gStuaion before us was even dearer than that in
Hernandez  Accordingly, we found the trid court ered in denying gopdlant's mation to
suppress.  Given the dmilarity between the facts and the legd issues in the two cases, we
bdieve it is exrendy ulikdy that the Court of Crimind Appeds woud refuse to grant
review in Hernandez, yet grat in this case and ultimady reverse our judgment. But beyond
our rdiance on the deddon to refuse petition in Hernandez, is our bdief tha our decison
in the undelying apped is legdly correct. The dissant's contention that bal should be st
a dmog one million dolars ($1,000,000.00) is puzzing because it seems to evince a lack
of confidencein our origind decison. We do nat share thislack of confidence

The State and the dissant dso urge that a high bal is gppropriate in this case because
of the amount of drugs (60 kilograms) gopdlat was convicted of possessng.  In other
words, the State and the dissnt place grest emphasis on the nature of the offense. While we
find this is a proper, if not overriding, consderation for setting a high ball in the pretrid and
goped bond contexts, as we dated before, we find it of much less importance when the
conviction has been oveturned and the State cannot retry the defendant. We agree that, prior
to conviction and after conviction, “monied backers’ may condder the cost of bal a normal
busness expense, see Maldonado, 999 SW.2d & 96. This condderaion, however, is of less
concern when the defendant’'s conviction has been reversed ad the State admits it cannot

retry him.

The dissent dso contends that the length of sentence thity-five years, is a
condderation to be given heavy weght in the bal determination. Agan, we agree that this
is a primay condderdion in the sdting of pretrid and gpped bonds, however, we find it of
decreased importance when the conviction has been reversed ad a retrid is precluded.
Appdlant is only fadng a lengthy sentence in this case if our judgment is reversed (given
tha the State has admitted he will not be reried). We dedine to give this factor undue
weght under these drcumstances.  Additiondly, atide 44.04(h) dates the defendant must



be rdeased on ressonddle bal “regades of the length of term of imprisonment”  Tex.
Cobe CRIM. Proc. ANN. art. 44.04(h) (Vernon Pamph. 2000). Based on this language, we
find tha once a convicion is reversed, the length of sentence is no longer a primary
congderation in determining reasonable ball.

We mug determine a reasonable amount of ball taking into account the rules of aticle
17.15, the Rubac factors, ad the three primary factors we have amounced today that are
rdevat to atide 44.04(h). In support of his motion requesting bond in the amount of
$10,000.00, gopdlat's counsd, a this court’'s request, provided information concerning
gopdlant's work higory, famly and community ties length of resdence, prior aimind
record, conformance with previous bond conditions, and existence of outstanding bonds

Appdlant moved to Houson with his family in 1974. Tweve years ago he moved
to Horida where he met and married his wife. They moved to Houston and have lived here
continuoudy snce 1991.  Appdlant has drong family ties to Houston. Appdlant and his
wife have four children ages deven, eght, sx, and two. All of the children were born in
Texas The three oldest children atend school in Houson.  Appdlant's parents, sders
brother, and numerous nieces and nephews resde in Houston.

Appdlat has worked a vaious locd conmpanies in Houston since 1991: V.H. Max
Trucking (1996-1998); Bronco Tires (1994-1996); Ranco Mas and Matting (1991-1994).
Upon release, gopdlat contends he will work for Lopez & Sons Tire Service, another
Hougton compary. He dso owns a dump truck and will return to udng it as an independent
contrector of demalition sarvicesfor V.H. Max Trucking.

Appdlat does have a prior aimind record. He is on 10 years probetion for
possesson of maijuana in Kleberg County, Texas. Appdlant has never violated a condition
of bond and currently has no outstanding bonds.

Appdlat has been incarcerated snce Augus of 1998. His family will atempt to
raise money for bal, but does not have the cgpacity to make bal of more than $10,000.00.



Based on this information, the fact that gppdlant's conviction hes been reversed, the
Sae's admisson tha gppdlat will not be reried, ard our confidence tha this court's
judgment will not be overturned, we find bl in the amount of $10,000.00 to be reasonable.

Under the drcumdances of this case, to require bal in the amount suggested by the
Sae ad the dissant would trandorm bal into an indrumet of oppresson in violation of
aticle 17.15 of the Code of Crimina Procedure. See Tex. Cobe CRIM. Proc. ANN. at.
17.15(2) (Vernon Supp. 2000). Accordingly, we grant gopdlant's motion and order bal s
in the amount of $10,000.00. Any sureties on the ball must be approved by the trid court.
See Tex. Cope CRIM. Proc. ANN. art. 44.04(h) (Vernon Pamph. 2000).

/9 John S. Anderson
Judice

Order filed Augugt 3, 2000.
Pand condsts of Justices Anderson, Frost, and Lee? (J. Frogt, dissenting).
Publish— Tex. R. App. P. 47.3(b).

2 Senior Judge Norman R. Lee sitting by assgnment.
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DISSENT ON ORDER SETTING BAIL

The primay god in sdting bal on apped is to ensure that the defendant will be
avalade for incarceration should the conviction be affirmed. See Ex parte Rubac, 611
SW.2d 848, 849 (Tex. Gim. App. [Panel Op.] 1981). Therefore, any determination of the
“reasonableness’ of ball mugt be made in light of this purpose.  See Valenciano v. State, 720
SW.2d 523, 524 (Tex. Gim. App. 1986). The Court of Crimind Appeds hes devised
catan factors to detemine ressonable bal dwing a pod-conviction goped. See EX parte
Rubac, 611 SW.2d a 849. The two primary factors are the (1) length of the sentence and



(2) nature of the offense See id.  Additiondly, the court has noted that the petitioner’s work
higory, ties to the community, ability to make bail, crimina record, and other bond or ball
expaiences may be conddered. See id. a 849-50. There is litlle if ay, cae lawv that
soedificdly addresses the factors to be conddered in satting bal during the period dfter an
intermediate gppdlate court has reversed a conviction while the Sate is pursuing review in
the Court of Cimind Appeds Haing conduded that the condderaions dfter the
intermediate court has overtuned a convidion mus be dffeent from those rdevat to
detemining bal pretrid or duing the initid goped, the mgority today pronounces three new
“primary factors’ an intermediate court should condder in sdting bal in addition to the well
edablished Rubac factors and the rules of aticle 17.15 of the Texas Code of Crimind
Procedure.  Thee new “primay factors” however, utterly fal to recognize that the chief
purpose of bal fdlowing reversd of a conviction remans the sane to assure the presence

of the defendant and his availahility for incarceration if his sentenceis ultimately upheld.

The fird new “primary factor” the mgority identifies — the fact that the conviction has
been overturned — goes to digibility for ball, not to the reasonableness of bal. The Texas
Code of Cimind Procedure requires a court of gopeds to gratt reasonable bail upon a
reveesd of a conviction if ball is dlowed for such a chage and the defendant requests ball
before a pdition for discretionary review is filed. See Tex. Cobe CRIM. Proc. ANN. art.
44.04h) (Vernon Supp. 2000). The State does not chdlenge gppdlant’s digibility for bal
under this provison. More importantly, reversdl and remand of the conviction is not a vdid
condderation in detemining the amount of bal; a reversd is a prerequiste to bal following
a rnding by an intermediate gppellae court. See id.  Indeed, the only tme a defendant is
digble for bal under atide 44.04(h) is when his conviction has been overturned. Thus,
devaing this datutory prerequiste to a “primary factor” to be conddered in determining the
amount of bal sarves no purpose other than to weght the outcome in favor of the
movat/defendant.  Smply dated, under the new dandards the mgority announces today,



the defendart, if digible for rdief under atide 44.04(h), will always sisy one of the three
“primary factors’ the court isto congder in setting reesonable ball.

The second fadtor — the Stat€'s dility to retry gopdlant — assumes that there is only
one posshle outcome in the Court of Crimind Appeds (afirmance), and tatdly ignores the
fact tha this court's hdding could be reversed and gppdlant's lengthy sentence rendated.

Furthermore, an order effectively granting gopdlant’s maotion to suppress evidence does not
necessaily and automdicaly terminate the prosecution.  In such a case, the defendant
remans under indiccment, the purpose of bal remans the same and the defendant’s ball
datusis unchanged.

The third factor — the likdihood that the decison will be overturned — focuses on the
meits of the undalying case and not on the intended role of bal on goped, which is to
ensure the defendant's avalability for incarcaration should his sentence be rendated. It
serves no purpose for an inteemediate gppellate court  to handicgp its chances of affirmance
or reversd on subseguent review by a higher cout. Engaging in an andyss based on
gopdlae probabilities of afirmance or reversa is fraught with uncertanty and places an
intermediate court in the awkwad podtion of publidy evduding the drengths ad
wesknesses of its own andyds while the case is dill moving through the gppdlate process.

The mgority percaves tha sting bal in the same amout st pretrid and on gpped
evinces a “lack of confidence in our origind decison;” however, this perception is neither
an accurate reflection of redity nor a cogent condderation in determining reasoncble ball.
Frg, the court is presumed to stand by its decison. It goes without saying thet the result this
court reached in the undelying case is in this court’s view, the correct and most likdy
outcome in the higher court.  Second, and more importantly, this court's focus in seting ball
should be on fufiling the primary purpose of bal (to ensure the defendant’'s avalability for
incarceration in the event his sentence is rendaed) and not on bolgering the soundness or
logc of its decidon in the undelying case  Third, setting a high bal amount in a case tha
the court has reversed and remanded for a new trid does not bespesk a lack of confidence
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in the hdding but rather evinces a recognition of the redities of the gopdlate process, a
process that is not yet complete and which could utimady yidd a reinstatement of

aopdlant’svery lengthy prison sentence.

For these reasons, the mgority’s pronouncement and adoption of the three new
“primary factors’ does not advance the legiimate ends and objectives of <ting bal. A far
better gpproach is to rdy on genadly accepted standards for setting ressonable bal pending
goped. According to this court's opinion in Hughes v. Sate, 843 SW.2d 236 (Tex.
App—Houston [14th Dig] 1992, no pet.), the length of the sentence should be a primary
factor conddered in this andyds. 843 SW.2d a 237. Here, gopdlant was sentenced to
thirty-five years incarcardion; thus, if this court's opinion is reversed and gppdlat’'s
sentence is reindated, he faces the catanty of soending a vey long time in prison.  This
factor, coupled with the inherent uncertanty and risk of procesding through the appdlae
process, dealy suggess a serious and compdling mativation to flee  This mativaion, in
turn, subdantidly impacts the primary god of seting ball and supports bail in an amount thet
is auffident to ensure gppdlant's avalability for incarcaration should the higher court reverse
or rding  Nevethdess the mgority finds this factor of “decressed importance’ and
dedines to gve it “undue weght” Citing to the language in article 44.04(h) that dates a
defendant mus be rdessed on ressonddle bal “regadess of the lengh of term of
imprisonment,” the mgority condudes that the length of the sentence is no longer a primary
condderation in ddemining reesoneble ball.  This dautory provison, however, spesks to
the availability, not the amount, of reasonable bal. As noted, gopdlant's digihility for bal
is not in issue Furthermore, the mgority’s refusd to recognize the length of the satence as
a primay factor in the bal andyds is inconsgent with a leest one other intermediate
gopdlae court thet has conddered the issue  See Dees v. Sate, 722 SW.2d 209, 216 (Tex.
App— Corpus Chridi 1986, pet. ref'd) (per awiam) (congdeing punishment assessed in
sdting ball after reversd of conviction).



The second factor to which grest waght is generdly accorded in the determingtion
of reasonable ball is the nature of the offense See Hughes, 843 SW.2d a 237. We note that
cas involving offenses based on the illegd manufecture, trangportation and sde of large
quantiies of drugs give rise to goecid congdeaions and often judify high pretrid bonds
See Brown v. Sate 11.SW.3d 501, 503 (Tex. App—Houson [14th Dig] 2000, no pet.).
This court and others have expresdy noted that because drugrdaed activities usudly require
mutiple transctions of a trangtory nature, by the very nature of the operation, participants
in the trangport and <de of illegd drugs mugt be hignly mobile  See id. a 503; Martinez-
Veasco v. Sate, 666 SW.2d 613, 616 (Tex. App—Houston [1st Dist] 1984, no pet.).
Moreover, the lage amout of cash required to effect these kinds of transactions suggests
involvement of monied backers who may condder the cost of bal as a nomd busdnes
expense, which they may be willing to fofat and write off as one of the costs of operating
this type of busness. See id.; Ex Parte Willman, 695 SW.2d 752, 753 (Tex. App.—Houston
[1¢ Digt] 1985, no pet). Thus in cases invalving large quantities of illegd drugs a high
bond may be required to assure the presence of the defendant a trid. See id.; Martinez-
Velasco, 666 SW.2d a 616. Consequently, high pretrid bonds have been uphdd on
numaous occedons for offenses invaving possesson of  large quantities of a controlled
substance. See, eg., Patterson v. Sate, 841 SW.2d 534, 536, (Tex. App— Houston [1st
Dig] 1992, pet. ref'd) (sdting bond & $150,000 for one kilogram of cocaine); Ex parte
Bonilla, 742 SW.2d 743, 745 (Tex. App—Houdon [1s Did] 1987, no pet.) (seting bond
a $250,000 for five kilograms of cocang); Ex parte Willman, 695 SW.2d a 754 (sdting
bond a $300,000 for two kilograms of cocaing); Ex part Mudragon, 666 SW.2d 617, 618
(Tex. App—Hougton [1gt Digt] 1984, no pet) (setting bond a $250,000 for six kilograms of
cocane); Ex parte Martinez-Velasco, 666 SW.2d a 617 (setting bond a $375,000 for six

kilograms of cocane).

In ths cae gpdlant was convicded of possesson with intent to  ddiver
agoproximatdy gixty kilograns of cocaine with a gstreet vdue of nealy $6,000,000, which is



a lesst ten times the amount of controlled substance in each of the dted cases Under these
arcumgances, there is great incantive for this court to st bal in an amount suffidently high
to ensure that gopdlat will be avaladde to save his sentence should it be reingtated in the
future.  However, the mgority sats bal a $10,000, an amount which is nomind in a case
chaging such a saious drug offense Indeed, in cases involving less sarious offenses bal
is gengrdly st a severd times that amount. See, eg., Kline v. Sate, 710 SW.2d 717, 719
(Tex. App—Hougton [1gt Dist] 1986, pet. ref'd) (refusing to reduce a $500,000 apped bond
for the offense of misgppropriding fidudary property over the vaue of $10,000); Cudlar
v. State, 985 SW.2d 656, 657 (Tex. App—Houdon [1s Dist] 1999, no pet.) (enforcing an
apped bond of $100,000 for theft of an amount grester than $200,000); Perez v.Sate, 897
SW.2d 893, 898 (Tex. App—San Antonio 1995, no pet.) (enforcing a $25,000 apped bond
for driving while intoxicated). Bal in the $10,000 range is more gopropricte for crimes
carying much less savere penalties. See, eg., Grady v. Sate, 962 SW.2d 128, 132 (Tex.
App—Houston [1st Dis] 1997, pet. ref'd) (enfordng a $10,000 gpped bond for driving
whie intoxicaed); Read v. Sate, 959 SW.2d 228, 230 (Tex. App—ort Worth 1998, no
pet.) (seting apped bond a $10,000 for driving while intoxicated); Dallas v. Sate, 945
SWw.2d 328, 329 (Tex. App—Hougton [1gt Digt] 1997), vacated on other grounds, 983
Sw.zd 276 (Tex. Crim. App. 1998) (setting gpped bond a $10,000 for crudty to animds).
Sating bal in a nomind amount for a very sarious drug offense involving millions of dallars
of illegd nacotics does not futher the god of ensuing gopdlat's avalaility for
incarceration should his sentence be reindated and is nearly tantamount to setting no bail at
dl.

While gopdlat shows ties to the community and a record of sudaned employment,
these factors are consdered mere “supportive datd’ and, by traditiond dandards, do not
wegh as heavily as the legth of the sentence and the naure of the offense in determining
the amount of bail. See Hughes, 843 SW.2d a 237; see also Mudragon, 666 SW.3d a 617
(findng that drong ties to the community would be inauffidet to reduce bond beow



$250,000). Appdlat dso rdies on his assartion that he would not be ale make bal above
$10,000. However, this court has spedificdly noted that “the ability of an accused to pogt
bal is a factor to be conddered, but the inchility to meke the bal . . . does not automatically
render the bal excessve” Maldonado v. Sate 999 SW.2d 91, 96 (Tex. App—Hougion [14th
Did] 1999 pet. ref’d). Thus ties to the community and inability to meke a high bal ae
insufficent on thar face to predude setting a high bal amount.

Notably, this is the third time gppdlant has sought bal in connection with this
offense. Both previous requests were mede in the  trid court, which is presumed to have
conddered thee same factors in sdting reesondble bal pretrid and pending gopdlant’'s
gpped to this court a $999,999. In sdting bal in the nomind sum of $10,000, the mgority
points to no chage in drcumdances other than this court's reveesd and remand of
gopdlant's conviction.  The mgority reesons that if this court's dedson is uphdd, retrid
woud be fuile in ligt of ths court's finding tha the evidence sazed from gopdlat's
vehide was illgdly obtaned and not admissble in awy rerid for the charged offense.
While the State essantidly concedes that, as a practicd mdter under these drcumstances, a
retrid would be unlikdy, the fact remains that gppdlant was not acquitted and the State has
sought further review from a higher court.  The appellate process is not over. Furthemore,
aauming this court's ruling is uphdd, appdlat will remain under indiccment and will ill
be subject to further prosecution.  For this reason, this court's reversd and remand of
gopdlant's conviction when the State has sought further review does not impact the primary
god of sting ball inany sgnificant way.

Conddeing the two generdly accepted primary factors of the length of the sentence
ad the naure of the offense coupled with the catanty of gppdlat’'s lengthy incarceration
should this court's ruling be revesed, there is a drong mativaion for gopdlant to flee
pending further goped.  Although gopdlat hes hown some ties to the community and
dleges an inghlity to post a bond over $10,000, he has nat provided any sgnificant facts thet
outweigh the pimary factors as edtablished by exising case lav or made any other showing
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to support ressoncble bal in an amount tha is less than the amount st on the two prior
occasons. Theefore the primary objective of sdting ball is saved by seting bal & or near
the amount arigindly st in the trid court.

IS Kem Thompson Frost
Judice

Order filed August 3, 2000.
Pand condgs of Jugtices Anderson , Frogt and Lee!?
Publish — Tex. R App. P. 47.3(b).

! Senior Justice Norman R. Lee sitting by assignment.
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