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OPINION

Bryan Keith Smith gppedls his conviction for forgery by possessing counterfeit money with the

intent to utter it. Thejury assessed his punishment at 28 yearsimprisonment, enhanced by two prior felony

convictions. In four points of error, gopellant contends. (1) thetrid court erred in denying appdlant’s

motion for adirected verdict; (2) the evidence wasinsufficent to support his conviction; (3) thetrid court

erred in overruling appdlant’ s objection to State' s exhibit 1 (counterfeit money); and, (4) the trid court

erred in denying appdlant’'s motion for a motion for midrid and/or request for the jury to disregard

improper prosecutoria argument. We affirm.



On March 1, 1998, Phillip McDuel (McDudl) was working as aloss preventioninvestigator for
a Fiesta grocery store in Houston, and was informed that appellant was attempting to pass a counterfeit
$100.00 hill. McDudl pretended he was acustomer, and he watched appellant give the clerk acounterfeit
$100.00 hill to pay for a cell phone charger. Appelant waked out, and the clerk gave McDudll the
counterfeit $100.00 hill givento her by appellant. McDudl immediately determined the bill was counterfeit
because it did not have a water mark and a magnetic identification strip. McDuell stated that the water
mark and the grip areingde the red bills and cannot be copied by laser printers. McDudl caled Officer
Norman Escobar for assstance, and they arrested appellant outside the store in his automobile,

Officer Escobar recovered six counterfeit $100.00 hills from appellant. Escobar flagged down
Officer Marco Vela (Vela) who was on patrol at thetime. Escobar turned thebillsover to Vea and Vea
continuedthe investigationand wrote an offensereport. Ve aquestioned appellant, and appel lant admitted
the billswere his. Hetold Veahis credit union gave him the bills. Veatold appelant that a credit union
would not give him counterfeit bills, and gppdlant then said he might have acquired them while gambling.
Veaidentified the hillsin court and stated he recognized them because they dl had the same seria number,
and one of the bills had been marked with a*“ counterfeit pen.” The officer explained that acounterfeit pen
is used to detect counterfeit bills by marking the bill, and if the pen mark turns yellow or alight color, it is
agood hill. If the pen mark turns gray or dark color, the hbill is suspected counterfeit. The bill appellant
used to buy the cell phone charger had been marked with such a counterfeit pen, and the mark turned
dark.

In point one, gppellant contends the trid court erred in denying his motion for a directed verdict.
In point two, gppellant contends the evidence is legdly insuffident to sustain his conviction because the
indictment aleges he committed forgery by making and forgery by possession with the intent to pass.

Theindictment charged gppdlant in pertinent part, asfollows:

... did then and there unlanfully, with intent to defraud and harm, forge a writing
which purported to be the act of another who did not authorize that act, by possessing it
with intent to utter it and while knowing it was forged, and the writingwas money, namdly,
a counterfeit one hundred dollar Federa Reserve Note, Serid Number AL13537575B.



In both points of error, gppdlant contends the evidence is legdly insufficient to support his
convictionbecause the State did not prove that appellant committed forgery by making as well asforgery
by possession with intent to pass. The standard of review gpplicable to amotionfor directed verdict and
ajudgment notwithstanding the verdict is the same standard as that usedinreviewing achdlenge to the legd
aufficiency of the evidence. Havard v. State, 800 S.W.2d 195, 199 (Tex.Crim.App.1989); Serrano
v. State, 936 S.W.2d 387, (Tex.App.-Houston[14th Dist.] 1996, pet. ref’d). Appellant assertsthat the
indictment pleads both forgery by making and forgery by possession.

Appdlant citesWhetstone v. State, 786 S.W.2d 361, 364 (Tex.Crim.App. 1990) asauthority
for the propogition that unnecessary matter that is descriptive of that whichislegdly essentid to chargea
crime is pleaded, then the unnecessary pleading must be proven asdleged. Id. The generd rule is that
dlegations which are not essentia to condtitute the offense, and which might be entirdy omitted without
affecting the charge againg the defendant, and without detriment to the indictment, are treated as mere
surplusage. 1d. Appdlant concludes the indictment charges him with forgery by making in addition to
forgery with the intent to utter, and therefore the State failed to prove he actualy “forged” the counterfeit
money somehow. Therefore, gopelant concludestheevidenceislegdly insufficient to sustain hisconviction
for forgery. We disagree.

Theindictment charges gppdlant withthe offense of forgery by possessionwithintent to utter. The
elementsof forgery by possession with intent to utter are (1) aperson (2) “forges’ (3) awriting (4) within
intent to defraud or harm (5) another. Burksv. State, 693 SW.2d 932, 936 (Tex.Crim.App. 1985).
In“possession” casesthe term“forge’ in§ 32.21, TexasPena Code, means* (C) to possessawriting that
is forged within the meaning of Paragraph (A) with intent to utter it inamanner specified in Paragraph (B)
of thissubsection.” Id. While evidence of a passing or attempted passing of a forged insrument would
certanly ad a State’ s case of possessing aforged instrument, such evidenceis not absolutely essentid. 1d.

Whileit istrue that the State did not attempt to prove that any of the counterfat hillswere “made”
by appdlant, it should be remembered that in possession of forged instrument cases it is not required that



the accused forge the insrument to condtitutethe offense. 1d. at page 938; Fifer v. State, 451 S.W.2d
757 (Tex.Crim.App.1970)

We find the indictment tracks the language of section 32.21 and sets out dl the dements of the
offense of possessonwiththe intent to utter. Appellant does not challenge the sufficiency of the evidence
to susain his conviction for possession with the intent to utter, but only theorizes tha the indictment
somehow charges him with both the offense of forgery by making the counterfeit bills and forgery by
possessing with the intent to utter. Appellant provides us with no argument as to how he concludes this
fromareading of the indictment, and he cites no authority to support this dlegation. Accordingly, appellant
has not preserved this contention for review. TEX. R. APP. P. 38.1(h); McFarland v. State, 928
SW.2d 482, 521 (Tex.Crim.App. 1996), cert. denied, 117 S.Ct. 966 (1997). In any case, the court
of crimina appeds held that appdlant did not have to “make’ the counterfeit hillsto condtitute the offense
of possessionwiththe intent to utter. Burks, 693 S.W.2d at 938. Appellant’ spointsof error oneand two

are overruled.

In point three, appelant contends the tria court erred when it overruled gppellant’s objection to
the introductionof State' sexhibit 1, the counterfeit bills Appellant arguesthe Statefalled to lay asufficient
chain of custody predicate for the admission of this evidence.

Appdlant purchased some items from Candida Barbosa, aclerk in the Fiesta Store with a one-
hundred dollar bill. Ms. Barbosa put the bill in her cash register on top of some twenty-dollar bills.
McDud| watched the transaction, came over to Ms. Barbosa, and told her to check the hbill. Ms. Barbosa
retrieved the bill and determined that it had no facia watermark and gave the bill to McDudl. McDudl dso
determined the bill was counterfeit because it did not have a facid watermark nor did it have the magnetic
identification strip. McDudll tetified that State’ sexhibit 1 conssted of the six counterfeit bills taken from
appdlant, dl bearing the same serial number, and the one he passed to Ms. Barbosa had been marked by
acounterfeit pen. McDudl turned the bills over to Officer Escobar, and Escobar testified he turned the
hills over to Officer Vda. Officer Vea tedtified the hills were the same hills recovered from gppellant,
because they dl had the same serid number. Officer Vdaturned the bills over to the property room. The
bills were returned to Officer Veain adifferent envelope, but he testified the hills were the same bills he



took from gppellant because they dl had the same serid number and one hill had been marked with a
counterfeit pen. Wayne Vitato, aspecia agent for the United States Secret Service, tetified the envelope
containing the bills was an evidence envelopefromhis office. Mr. Vitato testified the billswere counterfeit,
and thefirg thing he observed was that dl the bills had the same serid number. Mr. Vitato said the bills
were missing the facia watermark of Benjamin Franklin and asynthetic band that runs from the top of the
note tothe bottomof the noteidentifying it’ sdenomination. Mr. Vitato pointed out numerous other security
features that were missng from the bills.

Officer Veatedified that the hills in State’s exhibit 1 had the same serid numbers and were the
same bills he retrieved from gppellant at the Fiestastore. Appellant told Veaat the scene that he got the
bills from his credit union. Vdatold appdlant that a credit union would not give him counterfet bills and
gopdlant told Vela, “. . . maybel got themfromgambling.” InAlvarado v. State, 912 SW.2d 199, 313
(Tex.Crim.App. 1995), the court of crimind gppeds found that the chain of custody of a bloodstained
dollar hill found near the victim’ sbody was sufficiently established by the testimony of the police officer at
tria that the bill offered into evidence had the same serial number as the bill he found at the crime scene
under rule 901(b)(1), Texas Rules of Evidence. 1d. Rule 901(b)(1) states that the requirement of
authentication or identification may be established by: “(1) Testimony of witness with knowledge.
Tedimony that a matter is what it is dlaimed to be.” The court of crimina gppedls found the dollar bill
admissble “absent any showing by gppd lant of tampering or dteration.” Alvarado, 912 SW.2d at 313.
Appelant presented no evidence of tampering or dteration of State's Exhibit 1. We find the chain of
custody was sufficiently established by the State because appelant presented no evidence of tampering or
dteration. We overrule gppellant’ s point of error three.

Inpoint four, gopellant contendsthe trid court erred whenit denied appellant’ smotionfor amigtrid
and/or request for jury to disregard the prosecutor’s improper remarks during the punishment phase.
During find argument, the record shows the following testimony:

PROSECUTOR: Let'stak about this defendant. Y ou saw in his pen packets thet this
ign't the firg time he has been in trouble. It's pretty obvious from what we have in the
evidence, but if you take a closer ook at those pen packets, you will notice he was give
probation, he was givenan opportunity and he didn’t fulfill that opportunity that people like
you gave him before.



Also just back in January he was given probation once again, an opportunity—

APPELLANT SCOUNSEL: | object. That's totaly outside the record. There's no
evidence that supportsthat. |1 would ask the jury to be asked to disregard. | ask for a
midrid.

THE COURT: Ladiesand gentlemen, youwill consider the evidence that you have before
you that has been introduced.

Appelant dso complains of the following argument, objection, and ruling:

PROSECUTOR: Let'stak about what he has done in the last 10 years he's been an
adult. They tak about, well, he's only 28. It's 10 years that he's been an adult. He's
committed auto theft, which he was supposed to serve sSx years, crimind trespass; the
theft; another auto theft; another carrying aweapon,; falureto stop and give aid; deserted
from the military--

APPELLANT SCOUNSEL.: | object. There's no evidence to that. He's completely
outsde the record. | object. | ask thejury to be ingtructed to disregard and | ask for a
migrid again.

THE COURT: Ladiesand gentlemen, as | indructed you when you were ddliberating on
guilt/innocence, you are the ones who heard the evidence, you heard the facts, and you
remember it as you heard it and you can consider anything that’s been introduced into
evidence.

Although the judge did not give a clear indruction to disregard and did not rule on appelant’s
motion for amigtria, gppdlant, apparently being satisfied, did not pursue his objection in order to obtain
an adverse ruling. Where an adverse ruling is not obtained, nothing is preserved for review. Floresv.

State, 871 SW.2d 714, 723 (Tex.Crim.App. 1993). Appellant’s point of error four is overruled.

Thejudgment of thetrid court is affirmed.
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