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OPINION

Allen Paul Jones(Appdlant) gpoped sfromthetrid court’ ssummeary judgment, grantedinfavor of
Luthor Mastersand RochelleMcKinney (Appdlees). Appellant, aprisoninmateof thelnstitutional
Divigonof the Texas Department of Crimind Justiceand gppearing beforethis Court pro se, brought this
actionagang Appdlees assarting that they unlawfully denied medicd trestment tohim. Incontending that
thesummary judgment wasimproperly granted by thetrid court, Appd lant dlegesthat (1) theaffidavit
relied upon by Appdleesto support their motion for summary judgment wasinsufficient asametter of law,
and (2) thetrid court erredin granting summeary judgment infavor of Appelleesonthegroundsof officia

Immunity, sovereign immunity, qualified immunity, or the statute of limitations. We affirm.



STANDARD OF REVIEW

Thegandard for reviewing amotionfor summary judgment under Rule 166aiswell- established:
(1) themovant must show that no genuineissueof materia fact exitsand that itisentitled to summary
judgment asameatter of law; (2) indecidingwhether thereisadisputed materia fact issueprecluding
summary judgment, evidencefavorableto the non-movant will betakenastrue; and (3) every reesonable
inference must beresolved inthenon-movant’ sfavor. See TEX. R. Civ. P. 166a; Science Spectrum,
Inc.v. Martinez, 941 SW.2d 910, 911 (Tex. 1997). Where, ashere, the summary judgment doesnot
gpeaify thegroundsuponwhich summary judgment wasgranted, wewill effirmthejudgment if any of the
theoriesadvanced inthemotion aremeritorious. See SateFarmFire& Casualty Co.v. SS, 858
S.W.2d 374, 380 (Tex. 1993).

DISCUSSION

In hissecond original amended complaint, Appellant alleged three causes of action against
Appdless Hisfirg causeof actiondlegedthat Appdlesswerenegligent, grosdy negligent and ddiberatdy
indifferent in denying medica trestment tohim. Heallegedthat AppelleeMasters, amedica doctor,
breached hisduty torefer Appe lant toamedica specidist for the* proper diagnos sand trestment of the
twoknotsor tumors’ intheback of hisneck and left shoulder. Hefurther dlegedthat AppdleeMcKinney,
aninmategrievanceofficer, breached her duty to undertakeameaningful review and investigation of
grievancesand to recommend that he bereferred toamedical specialist. Appellant aleged that both
Appd lees” exhibited an entirewant of carewhichwouldraisethebdief thet thefaluresof [Appellees] in
thisregard wastheresult of consciousindifferencetotherightsand wefareof [Appelant].” Hissecond
causeof actiondlegedthat Appeleesviolated hisFirst and Fourteenth Amendment rightsby retdiating
agang him by refusingtorefer himtoamedica specidist. Appdlant allegedthat Appellessretdiated
against himbecause (1) of his* repeated use of the prison grievance procedureto complain of thedenid
of medical trestment,” and (2) hefiled afederd civil rightssuit against another prison medica officid,
alleging deliberateindifferenceto hismedical condition. Histhird causeof action alleged that both
Appdlessacted ddiberady indifferent tohismedica condition, inviolation of the Eight and Fourteenth



Amendments. Appdlant sought $30,000in monetary damagesandinjunctiverdlief, ordering Appellees
to refer him to amedical speciaist “at UTMB/John Sealy Hospital, at Galveston, Texas. .. ."

Weobsarvethat for aninmateto successfully establishadam based upon“ ddiberateindifference”
relativetotheconduct of prison officidsand prison medica personnd, ashere, theinmatemust show thet
theofficial knowsof and disregardsan excessiverisk totheinmate shedth and safety. SeeFarmer v.
Brennan, 511U.S. 835,837, 114 S.Ct. 1970, 1979, 128 L .Ed.2d 811 (1994); Estellev. Gamble,
429U.S.97, 105-07,97 S.Ct. 285, 292-93, 50 L .Ed.2d 251 (1976). Theinmatemust also show that
officia wasawareof thefactsfrom which theinference could bedrawnthat asubstantia risk of serious
harm exists, and that the official drew theinference. Seeid., 114 S.Ct. at 1979; Estelle, 429 U.S. at
105-07, 97 S.Ct. at 292-93.

Intheir motionfor summary judgment, Appellees contended that the summary judgment evidence
showed that they werenot negligent, grosdy negligent, or deiberately indifferent to Appellant’ smedical
condition, that theelement of causation did not existin Appellant’ sretdiationclam, andthat Appdlant’s
damswerecothewisebarred by soveragnimmunity, offiad immunity, qudifiedimmunity, and thedatute
of limitations. To support their motion for summeary judgment, A ppelleesattached copiesof Appdlant’'s
medicd recordsfrom April 1996 to June 1999, copiesof Appdlant’ sgrievancerecordsfrom January 1996
toMarch 1999, and an affidavit from GlendaM. Adams, M.D., M.P.H., C.C.H.P. Dr. Adamsisthe
Eastern Regional Director for UTMB Correctional Health Care.

Theaffidavit by Dr. Adamswasattached to Appellees motion for summary to support their
contentionthat they werenether negligent intreeting Appe lant nor ddliberatdly indifferentinrefusngto
refer Appellant to amedical specialist. Dr. Adams' affidavit stated the following:

BEFORE ME, theundersgned authority, persondly gppeared GlendaM. Adams, M.D.,
M.P.H., C.C.H.P, who being duly sworn, deposed as follows:

“My nameisGlendaM. Adams. | amover twenty-oneyearsof age, of sound mind,
cgpableof making thisAffidavit, and personaly acquainted with thefactsherein sated.
| amemployed by theUniversity of TexasMedica Branch (UTMB) contracted tothe
TexasDepartment of Crimina Justice, Inditutiond Divison (TDCJHD). | anamedicd
doctor withaMastersdegreein Public Hedlthworking asthe Eastern Region Medica
Director for UTMB Correctional Managed Hedlth Care. | am designated asan expert



witnessinthecauseof actionentitied Allen P. Jonesv. Luther Magters et d., Civil Action
No.9820058. | amwritingthisAffidavitin responseto dlegationsmedeby plantiff Jones,
TDCJH 418672.

Inpreparing thisAffidavit | havereviewed portionsof the correctiona medicd recordson
plantiff AllenP. Jones. Therecordsreviewed weresupplied by the Officeof theAttorney
General of Texas. It ismy understanding that Plaintiff Jonesis alleging the following:

1. Hehas painin his neck and shoulder
2. The painiscaused by “tumors’ called lipomas which restrict his movement

3. Dr.Magtersand othershave been “ ddiberatdly indifferent” inthat they havefalled or
refused to refer Plaintiff Jonesto John Sedy Hospital or another placefor removd of the
“tumors’.

4. Therearenopoliciesor practicesin placethat would dlow for Plaintiff Jonesmedical
needs to be met.

Paintiff Jones medical record revealsthat hefirst complained of |eft shoulder painon
January 25, 1994. Hewasexamined by Dr. Magterson February 2, 1994. Atthattime,
Dr. Mastersnoted that Mr. Joneswasapower weight lifter with a“ powerful muscular
build” and“full rangeof motion of theleft shoulder”. Dr. Mastersa so noted that “visua
examisnormal”. Heordered x-raysof the shoulder which at thetimewerenormal.
However, later x-rays (1995 and 1997) havereveded that Plaintiff Joneshas* arthritic
changes’ inhisleft shoulder. These* arthriticchanges’ havenat prevented theplaintiff from
continuing hisweight lifting activitiesor from engaging in contact sportssuch asbasketbdl
(Ieftankleinjury June30, 1995). Themedica record documentsthat Mr. Joneshasbeen
seenand provided varioustrestmentsfor hisshoulder paininduding anti-inflammetory pan
medicationsand evengeraidinjections. OnMay 28, 1996, Plaintiff Jonescomplained of
“left shoulder pain for five years’ indicating that his shoulder pain started about 1991.

InMarchof 1994, Paintiff Jonescomplained of apainful “knot” next to hisspine.
ExaminationonMarch 25, 1994, revededasmdl cyst or “tiny lipoma’ intheleft lower
thoracicarea(i.e theleft lower ribareg). X-raystakenat thetimewerenormd. Plaintiff
Jonesoffered no further complaintsof upper back painuntil August of 1995 & whichtime
hevolunteered that he had had intermittent pain between hisshoulder bladesfor “ten
years’. However, Mr. Jonesdid not complain of additiona “knots’ until July of 1997.
During July and August of 1997, Mr. Joneswasseen by Dr. Zima, physi cian assistant
Bachman, and Dr. Mastersat varioustimesand diagnosed ashaving devel oped two
additional small “lipomas’ of the upper back - oneat thelevel of theseventh cervica
vertebraand onejust medid totheleft scgpula(shoulder blade). Thediniciansexamining
Mr. Joneshave noted that thelipomasare small and nontender and that thereisno
indication for excision.

Based upon my education, training, and experienceasaphyscianwitheevenyearsin
private practiceand twel veyearsin correctiond medicine, | offer thefollowingopinions:



Raintiff Jonesprobably doeshaveintermittent neck and should discomfort and hasbeen
diagnosad ashaving severd smdl lipomasintheareaof hisupper back, however, thetwo
findingsarecoincidental and not related to any causeeffect associaion. Mr. Jones neck
and shoulder painismogt likely dueto*“ arthritic changes’ resulting from powver liftingand
other adtivitiesinvolving cumulaivemusculoskdetd trauma Themedicd recordsreviewed
indicatethat Dr. Mastersand other practitionersexamined, x-rayed, and provided
appropriatetreatment for Mr. Jones neck and shoulder discomfort. Lipomasarebenign
fatty tumorsrarely causng symptomsand seldom removed except for cosmetic reasons.
Contrary toPlaintiff Jones alegations, the Texas Department of Crimina Justiceand
UTMB Correctiond Managed Caredo, infact, havepoliciesto assurethat an offender’ s
medical needsaremet. However, these policiesexcludesurgery for purely cosmetic
reasonsexcept inexceptiona cases. Such casesarethoseinwhichthelack of surgery
might prevent the offender from being ableto achievegainful employment uponrelease
from prison orinwhich severesodid and psychologica harmislikdy toresult or continue
duetothelack of correctivesurgery. UTMB Correctiond Managed Careutilizesareview
processand criteriadeve oped by variousdlinica pecidtiesto determinewhich petients
areseenat John Sedly or other hospitals. Theplaintiff’ ssmal lipomasdo not meet the
criteriafor coametic surgery or for other pecidty dinicreferrd. Hence, Dr. Magtersand
theother practitionersproviding careto Mr. Joneshave been conscientiousand correct
in the treatment(s) provided.

Anexpert’ saffidavit testimony will support summary judgment only if itis® clear, postiveand
direct, otherwisecredibleand freefrom contradi ctionsand incong stencies, and could have beenreedily
controverted.” SeeTEX.R.CIV.P. 166a(c); Wadewitzv. Montgomery, 951 S\W.2d 464, 466 (Tex.

1997). Conclusory satementshby an expert areinsufficient to support or defest summary judgment. See
Wadewitz, 951 SW.2d at 466; Anderson v. Shider, 808 S.W.2d 54, 55 (Tex. 1991).

Inhisfirg point of error, Appdlant contendsthet theDr. Adams affidavit wasinaufficient to defeet
hisclamsasamaitter of law. Specificdly, Appelant contendsthat the“ affidavit of GlendaAdams, the
defendant’ sexpert witness, iscursory, self serving, madein bad faith and isnot made on persond
knowledgeasto the specific medica condition of Plaintiff’ sand adverseeffectsby thePlaintiff.” We
disagree.

Wefindthat Dr. Adams afidavitisdegr, postive anddirect. Wedsofindthat her afidavitisfree
of contradictionsandincons stenciesand could have been reedily controverted by anopposngexert. See
Wadewitz, 951 SW.2d at 466. If aparty presentsan affidavit by an expert sufficient to support the
moationfor summary judgment, theopposing party must produceitsown expert tesimony to controvert the
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summary judgment proof. SeeWilliamsv. Huber, 964 SW.2d 84, 86 (Tex.App.—Houston [ 14" Dist ]
1997, nopet.). A party’ smotionfor summary judgment may be properly granted wherethecourt hasbeen
presented with no competent, controverting evidence by theopposing party. Seeid.; seealsoBoren
v. Bullen, 972 SW.2d 863, 865-66 (Tex.App.—Corpus Christi 1998, no pet.).

Theuncontroverted summary judgment evidence presented by Appelleesrefutesthedlegations
containedin Appellant’ sfirst and third causesof action that A ppelleesbreached any duty owedto
Appdlant by any negligent act or omission or by conduct amounting to ddliberateindifference.! Dr. Adams
concludedin her affidavit that Appelees* have been constientiousand correct inthetreatment(s) provided
[toAppdlant].” Dr. Adamsstated that x-raysweretaken by Appelee Masters, that he prescribed anti-
inflammatory medication and gave A ppellant steroid i njectionsbecause of pain caused by “ arthritic
changes’ in Appdlant’ sneck and left shoulder area. Shestatedthat thereare small lipomas’ locatedin
Appdlant’ supper back areabut that they arenot related to the pain Appellant complainsof. Shedtated
that theneck and shoulder pain Appd lant ispresently complaining of isprobably “ dueto[the] ‘ arthritic
changes resulting from power lifting and other activities[ Appelant isinvolvedin] involving cumulative
musculoskded trauma” Dr. Adamsdated thet lipomasare” benignfatty tumorsrardy causng symptoms’
andareremoved for only cosmeticreasons. Shestated that because Appd lant’ ssmall lipomasdid not
meet theUTMB Correctional Managed Carecriteriafor removal, Appelleeswerenot deliberately
indifferent in refusing to refer Appellant to a speciaist for further treatment.

Accordingly, wecondudethat thetrid court wascorrect ingranting summary judgment infavor
of Appdlleeson Appellant’ scausesof actionrelatingto Appellees’ aleged negligenceand deliberate
indifference. Our determination necessarily resultsinafinding that Appellees decisontonot refer
Appellant toamedical specialist wasnot based upon Appellees’ desiretoretaiateagainst Appellant
becauseof previouslawauitsor grievancesfiled by Appelant; rather, Appellees decisonwasbased upon
their assessment that Appdlant’ sconditionwould not resultina“ subgtantia risk of seriousharm” tohim

! Asallegedin hissecond amended original complaint, Appellant’ sthird causeof action appearsto
be nothing more than a recast of his first cause of action. Both actions alege that Appellees were
deliberately indifferent to his medical condition by not referring him to a medical specialist for further
treatment.



andthat hiscondition did not meet thecriteriaestablished by the UTMB Correctionad Managed Carefor
additiond medicd trestment. Thus thetria court’ ssummary judgment infavor of Appdlesson Appdlant's

retaliation cause of action was proper.

Further, totheextent that A ppdlant dleged an actionin hisamended complaint based uponsmple
negligenceor medica mal practiceagainst A ppdleeMagters, we concludethat summary judgment was
properly granted on that cause of action becausetherecord showsthat Appellant failed tofilean expert
report to support hisactionin compliancewith article4590i. See TEX.REV.CIV.STAT.ANN. art.
45901, 8 13.01(a)(3) (Vernon Supp. 2000). Section 13.01(e) of article4590i providesthat if aclamant
falstofilean expert report to support aclaim against aphysician, thecourt may, inter alia, dismissthe
clamant’ sactionwithprejudice. Seeid. at §13.01(e). Finally, totheextent that Appellantalegeda
causeof actionagaing AppeleeMcKinney based upon negligence, welikewise concludethat summary
judgment was properly granted. Appdlant’smedical recordsand therecordsof thegrievancesfiled by
Appdlant, atached to Appdless mationfor summary judgment, effirmatively refute Appelant’ sdlegetion
that AppdleeMcKinney breached any duty owed by her to Appellant to provideameaningful review and
thoroughinvestigation of Appelant’ scomplaintsreatingtotherefusa of prison medica personnd torefer
himto aspecidist for additional medical treatment. SeeMcCordv. Maggio, 910F.2d 1248, 1251 (5"
Cir. 1990). We overrule Appellant’sfirst point of error.

Becauseof our digposition of Appe lant’ sfirst point of error, weneed not addresshisremaining
point of error. See State Farm Fire & Casualty Co., 858 S.W.2d at 380.

The judgment is affirmed.
PER CURIAM
Judgment rendered and Opinion filed May 4, 2000.
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