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OPINION

Theappdlant, Thomas Stults, chalengeshisconviction on onecount of terrorigticthreet. Inthree
pointsof error, heclams. (1) thetria court erredinrefusing to alow adequate cross-examination of the
complanant asto her ongoing fear of thegpped lant; (2) thetrid court erredinoverruling variousmotions
beforeand duringtrid; and (3) the gppdlant rece ved ineffective ass stance of counsd. Weoverrulethese

points of error and affirm the judgment of the trial court.



BACKGROUND

Thomas Stults, thegppdlant, and Mary Geary, the complainant, weremarried in September 1990
anddivorcedinJanuary 1997. For abrief period of time, they reconciled, and the gppellant moved back
intothecomplainant’ shouse. InApril 1998, however, thecompla nant decided thereconciliationwasnot
working and asked thegppd lant tomoveout by April 7th. OnApril 7th, thecomplainant returned home
fromwork tofind theappellant in her home. Whenthe complainant asked theappellant toleave, he
becameangry, andthey begantoargue. Duringthecourseof theargument, the appellant shoved the
complainant onto thebed and told her that hewasgoing to seethat “ thisisover onceandfor al.” He
jerked openthenightstand drawer, pulled out al oaded pistal, and | eft thehouse. Thecomplainant heard
the gun discharge and thought the gppel lant had killed himsdlf. Shecalled thepolice, andwhileshewas
onthephone, thegppd lant gppeared, tdling her, "It sagood thing you cdled somebody to comesaveyou,
helpyou, rescueyou. .. beforel kill you." Hethentoldthecomplainant that if shewanted tomessuphis
life, sheshould call thepaliceand "end uplikeNicole Smpson.”" Frightened, thecomplainant left thehouse,
taking the portabl e telephone with her, and called for help.

Sargeant Gary Latham, aHarris County congtable, arrived at thecomplanant’ shomeashorttime
|atter. Hefound the complainant upset, distraught, and afraid. Thecomplainant explained to Sergeant
L atham what had happened and told him of her fearsof beinginjured or killed. Thecomplainantasotold
the congablethat shewasconcarned thegppd lant might injureor kill himsdlf. Sergeant Latham thentalked
tothegppdlant, who sad hewastired of the problemsbetween thecomplainant and himsdf. Thegppdlant
explained to the constabl ethat the complainant had asked himtoleave the houseand that hewasupst,
"itwaswrong,"* and no onehad been hurt. Theappe lant admitted tothe congtablethat hehad fired the
gunand that thegunwasin alocked car at thehome. Sergeant L atham testified that after heobtained
permission fromthegppellant to retrievethewespon, hespoketo hisfellow officer, Deputy Uilkie,>who

! Therecordisunclear asto what "it" means. "It" could refer to the appellant being asked to leave
the house, the disturbance, the problems resulting from the incident, or perhaps something else.

2 Deputy Uilkie'sfirst nameis not in the record.
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obtained the car keys from the complainant, unlocked the car, and retrieved the gun.

Charged with onecount of making aterroristicthreat,® the appellant wastried beforeajury and
foundguilty. Thetrial court assessed punishment at 180 daysinthe Harris County Jail, probated over

eighteen months. The appellant filed a motion for new trial, which the trial court denied.
LIMITATIONSON CROSS-EXAMINATION OF COMPLAINANT

Inhisfirst point of error, the appellant contendsthetrial court erredinrefusingtoallow him
adequate crass-examination of thecomplanant concerning her ongoing fear of thegppdlant. Thetrid court
limited cross-examination by: (1) disdlowing further questionson specific meetingsbetween thegppd lant
and thecomplanant after theincident, and (2) disalowing questioning onwhy the complanant continued
toassodaewiththegppdlant if shewasafraid of him. The Statedamsthat thegppe lant did not presarve
this point of error for appellate review. We disagree.

Whenthetrid court preventsadefendant from dliciting certain goecificresponsesfromaState’ s
witness, defensecounse presarveserror by aether (1) caling thewitnesstothestand outs dethe presence
of thejury and having thewitnessanswer specific questionsor (2) making an offer of proof on questions
hewould have asked and answershemight havereceived. SeeKoehler v. Sate, 679 S.W.2d 6,9
(Tex. Crim. App. 1984); Jeffersonv. Sate, 900 SW.2d 97, 100 (Tex. App.—Houston [14th Dist.]
1995, nopet.). However, whenthetrid court deniesadefendant the opportunity to question awitnessfor
the Statein the presence of thejury about an entire subject matter that might have shown shelacked
credibility, suchasmalice, ill will, motive, or bias, defensecounsd preserveserror by sating thesubjects
onwhich heintendsto questionthewitness. SeeVirtsv. Sate, 739 SW.2d 25, 29 (Tex. Crim. App.
1987); seealso Recer v. Sate, 821 SW.2d 715, 717 (Tex. App.—Houston[14th Dist.] 1991, no
pet.) (finding gppd lant preserved error when therecord dearly showed thet the gppe lant’ scounsd wanted
to question the complainant further about the extent of the complainant’ sreationshipwiththegppdlant’s

% TheTexasPenal Codeprohibitsaperson from threatening to commit an of fenseinvolving violence
to any person with intent to place her in fear of imminent serious bodily injury. See TEX. PENAL CODE, §
22.07 (1994).



hushand to establish bias, ill will, and animustowardsthegppd lant). Inthiscass, thegppd lant wantedto
demondratethat thecomplainant wasnot afraid of him by showing thet after theincident in April 1998, the
two of them continued to engagein ongoing communicationsand megtings. Therecord dearly reflectsthet
thegppdlant’ scounsd wanted to question the compla nant further about her ongoing fear of the gppdlant
inorder to establishmative, bias, or sAf-interestin calling the policeand that thetrial court limited that

guestioning. We find the appellant has preserved this point of error for review.

Turningtothemeritsof theagppdlant’ sdaim, wereview atria court’ sdecisontoexdudeevidence
under an abuseof discretion standard. See Greenv. Sate, 934 SW.2d 92, 101-02 (Tex. Crim. App.
1996). Anabuseof discretion occurswhenthetrid court actswithout referenceto any guiding rulesor
principles. SeeMontgomeryv. Sate, 810 SW.2d 372, 380 (Tex. Crim. App. 1991) (op. onreh'g).

The Confrontation Clause of the United States Congtitution guaranteesadefendant theright to
cross-examinewitnesses. SeeU.S. CoNsT. Amend. VI; Delawarev. Van Arsdall, 475 U.S. 673,
678(1986); Carroll v. Sate, 916 SW.2d 494, 496-97 (Tex. Crim. App. 1996). A defendant may
cross-examineawitnesson any subject reasonably cal culated to attack her credibility, such asexposing
amotive, bias, orinterest. SeeCarroll, 916 SW.2d at 498. "However, thetria court hasconsderable
discretionin determining how and when biasmay be proved, and what collaterd evidenceismaterid for
that purpose.” Recer, 821 S\W.2dat 717 (citing Greenv. Sate, 676 S\W.2d 359, 363 (Tex. Crim.
App. 1984)). Thecourt hasthediscretiontolimit the scopeof crossexamination“toavoid, inter alia,
harassment, pregjudice, confusion of theissues, endangering thewitness, and theinjection of cumulaiveor
collaterd evidence.” Lagronev. Sate, 942 SW.2d 602, 613 (Tex. Crim. App. 1997). Thislimitation
doesnot violatetheaccused'sright to confront awitnessaslong as (1) the possiblebiasand mativeof the
State'switnessisclear tothetrier of fact and (2) the accused has otherwisebeen afforded an opportunity
for athorough and effective cross-examination. See Carmonav. State, 698 S.\W.2d 100, 104 (Tex.
Crim. App. 1985); Recer, 821 SW.2d at 718 (citationsomitted). InRecer, thetrial court limited
questionsto thecomplainant after defense counsd tried to question her about specific conversationsand
conduct with thegppd lant’ shugband thet occurred well beforeand long efter the offense:; thislimitationwas
reasonable becausetheextent of therd ationship between the complainant and the gppd lant’ shusband had
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already been well established for the jury. 821 SW.2d at 717-18.

Inthiscase, asin Recer, theappdlant’ scounsd dready had madethe possiblebiasand motive
of thecomplanant dear tothejury. Thetrid court afforded the defensean opportunity for athoroughand
effectivecrass-examination of thecomplainant. 1tiswell establishedintherecord that thegppd lant and
the complainant saw eech other severd timesafter theincidentin April 1998. Thecomplanant admitted
to seaing thegppd|ant Sx timesin person. Shed so exchanged numeroustd ephonecalsand e-mailswith
theappdlant. Attrid, thegppdlant’ scounsd questioned thecomplainant in detail about thepecifictimes
shehad beendonewith thegppd lant. Thecomplainant gavedetalled accountsof her post-April 1998
encounterswith theappdlant, sating that shehad met hima ashopping mdl totalk, that shehad bought
himdinner at arestaurant, and that he had comeby her house, with her consent, onat least oneoccasion
after hisarrest for the April 1998incident. Thetria court limited cross-examination by disallowing further
guestionson specific meetingswith the gppel lant that occurred after theincident becauseit had aready
been established that the compl ainant had seen the gppellant sncetheincident. Thetria court properly

ruled such testimony was irrelevant and repetitive.

Thetrid court dsolimited cross-examination by disdlowing gopelant’ scounsd’ squestioning of
thecomplainant astowhy the complainant continued to assodatewith thegppd lant if shewasafraid of him.
Thetrid court ruled theinquiry and any responsetoit wasirrdevant. Weagree. Inaddition, wefindthat
thequegtionlikdly would have confused theissuebeforethejury. Onedement of theoffenseof terrorigtic
threat isthat apersonisplacedinfear of imminent seriousbodily injury. See TEX. PENAL CODE 8§
22.07 (Vernon1994). Hadthetria court alowed the questioning, thejury could have become confused
and formed themistaken belief that thereevant inquiry in determining whether the gppel lant madea
terroridic threst waswhether the complainant continued to beafraid of the gppd lant after theincident. The
focusof thejury’ sinquiry should bewhether the complainant wasafraid of imminent seriousbodily injury
at thetime of the offense. Therefore, thetrial court acted in accordance with guiding rulesand
principlesand did not abuseitsdiscretion by limiting the cross-examination of thecomplainant. We

overrule the first point of error.



RULINGSON MOTIONS

Inhissecond point of error, the gppe lant contendsthetrid court erredin: (8) overrulingthemotion
to suppressevidenceof the pistol, which the gppdlant daimsthe State obtained inan unlawful seerchand
sezure; (b) overruling themotionfor migtrid after having been advised of aconversation between oneof
thejurorsand the State’ switnesses; and () failing to examinethe State’ switnessesbeforerulingonthe

motion for mistrial.

TheSate sinitid responseisthat thesepointsaremultifariousand thereforenot subject toreview.
A multifariouspoint isonethat embraces morethan one specificground. SeeMcGuirev. McGuire, 4
S\W.3d 382, 385 (Tex. App.—Houston [ 1t Dist.] 1999, nopet.). Whilewemay disregard and refuse
toreview multifariouspointsof error, wemay asodectto consder themif weareableto determine, with
reasonablecertainty, thealleged error about whichthecomplaintismade. See Satev. Inter state
Northborough Partnership, 8 SW.3d 4, 7 (Tex. App—Houston [14th Dist.] 1999, pet. filed).
Becauseweareabletoidentify thegppellant’ scomplaintsin hissecond point of error with reasonable

certainty, we will consider them.
Motion to Suppress

Frg, weaddressthegppd lant'scontention that the pistol the officersrecovered fromthecar isthe
fruit of anunlawful ssarchand sazure. Topresarvearor onadamof illegd seizure, defensecounsd mugt
either fileamotionto suppressor object when the evidenceisoffered. See Robertsv. Sate, 545
S.W.2d 157,158 (Tex. Crim. App. 1977). Anobjection should bemadeassoon asthegroundfor
objection becomesapparent, whichisgenerdly whentheitemisofferedinto evidence. SeeDinkinsv.
Sate, 894 SW.2d 330, 355 (Tex. Crim. App. 1995). However, defense counsal must object before
substantial testimony isgivenregardingtheallegedillegally seizeditem. See Angelov. Sate, 977
SW.2d 169, 177 (Tex. App.—Austin 1998, pet. ref’ d) (citing Dinkins, 894 SW.2d at 355) (finding
subgtantia testimony about abag of the defendant’ swife' sclotheswhenthestate had dready [ 1] asked
thedefendant if hetook her clothesand [ 2] made repeated referencesto thebag of clothing whilethe
defense counsd wasobjecting onthewrong grounds). Even condiitutiond rights, such asprotectionfrom



anunlawful search and saizure, can bewaived by falingto objectinatimely manner. SeelLittlev. Sate,
758 SW.2d 551, 564 (Tex. Crim. App. 1988).

Inthiscase, theground for objection should have been gpparent to the gppellant long beforetrid
becausetheagppdlant wasin the best pogition to know whether hegave consent to the officersto search
hiscar. Nevertheless, theappellant failed tofileapretrial motionto suppressthegunor otherwise
chdlengethesearchthat yiddedit beforetria commenced. Havingfalledtomakeapretrid chdlenge,in
order to preserveerror, it wasincumbent upon theappe lant to object beforethe court recaived subgtantid
testimony about thegun. Defensecounsdl, however, did not object until the State offered theguninto
evidence. By that time, thecomplainant aswell as Sergeant L atham and Deputy Uilkiehad maderepeated
referencestothepigtal, giving substantia testimony about it. By failingto objectinatimely fashion, the

appellant failed to preserve error on this subpoint.
Motion for Mistrial

Next, we addressthe gppel lant’ scontentionsin subpoints(b) and (c) rdatingtothetria court’s
rulingsinconnectionwith hismotionfor midrid. Thetrid court hasdiscretionto grant or deny amotion
formigrid. SeeLewisv. Sate, 911 SW.2d 1, 7 (Tex. Crim. App. 1995). Anappellatecourt doesnot
subdgtituteitsjudgment for thet of thetria court but decideswhether thetrid court'sdecison congtitutesan
abuse of discretion. Seeid.; Buentello v. Sate, 826 SW.2d 610, 613 (Tex. Crim. App. 1992).

Thegppdlant’ smotionfor mistrid wasbased on aconversation between oneof thejurorsandthe
arresting officers(Sergeant Latham and Deputy Ulkie), whowerethe Stat€' switnesses. Theappellant
alleged that the conversation took place during abreak in thetrial.

"No person shall be permitted to conversewith ajuror about thecaseontrial exceptinthe
presence and by the permission of thecourt." TEX. CODECRIM. PROC. art. 36.22 (Vernon 1981)
(emphasisadded). Harmtotheaccused ispresumed when ajuror converseswith an unauthorized person
about thecase. SeeQuinnv. Sate, 958 SW.2d 395,401 (Tex. Crim. App. 1997). If thepresumption
of harm arises, the State hasthe burden to rebut thispresumption by showing noinjury or prgudice. See
id.



A new trial must begranted “when ajuror hastalked withanyoneabout thecase.” TEX.R.
APP.P.21.3(f) (emphasisadded). Whenawitnessmakesaremark toajuror about theappellant’s
case, theexchangedoesnot haveto beafull discussion of thespecificsof thecasebeforeharmresults.
SeeMclntyrev. Sate, 698 S\W.2d 652, 659 (Tex. Crim. App. 1985).* Thedefendant, however, has
theinitial burdento show the conversation wasabout the case. See Chamblissv. Sate, 647 SW.2d
257,265-66 (Tex. Crim. App. 1983); Itesv. Sate, 923 SW.2d 675, 677 (Tex. App.—Houston [ 1st
Dist.] 1996, pet. ref’ d). Thisburdenisnot satisfied when the personwho saw thejuror spesking tothe
witnessdoesnot know what thetwo werediscussing. SeeOrellanav. Sate, 686 S\W.2d 703, 704
(Tex. App.—CorpusChristi 1985), aff' d, 706 SW.2d 660 (Tex. Crim. App. 1986). Inthiscase, the
gopdlant’ scounsd spedificaly informedthetrid court thet thetwoindividuadswho daimto haveseenthe
juror gpeaking tothearresting officers" do not know what they spokeabout.” Thus, thegppellant did not
satigfy hisinitial burden of showing that the conversation between thejuror and the State! switnesseswas

about the case. The second subpoint is overruled.

Inhisthird subpoint, the gppe lant contendsthetrid court erredin ruling onhismotion for mistrid
without first examining thetwo arresting officers. Theappdlant damsthat asaresult of thetria court's
falure, the Statedid not meet itsburden of overcoming the presumption of harm. Generdly, thetesimony
of dl partidpantsin an unauthorized conversationisnecessary to enableacourt to determinewhether injury
or prejudiceoccurred asaresult of aconversation between ajuror and athird party. SeeHorstv. Sate,
758 S.W.2d 311, 315(Tex. App.—Amarillo 1988, pet. ref’ d) (interpreting West v. Sate, 116 Tex.
Crim. 468, 34 SW.2d 253, 261 (1930) and Toussaint v. State, 92 Tex. Crim. 374, 244 S\W. 514,
517-18(1922)). However, thecourtisnot required to receivetestimony fromadl of theparticipantsinthe

* Although the appellant citesMclntyrein hisbrief, he does not address how hiscaseissimilar, nor
does he undertake any argument or analysisin applying Mclntyreto thefactsin the caseat bar. Conclusory
arguments which cite no authority present nothing for our review. See TEX. R. App. P. 38.1(h); Vuong v.
Sate, 830 S.W.2d 929, 940 (Tex. Crim. App. 1992); Atkins v. Sate, 919 SW.2d 770, 774-75 (Tex.
App.—Houston [14th Dist.] 1996, no pet.) (citationsomitted). Citing only one case does not guarantee that
a point will adequately present a point for review. See McFarland v. State, 845 S.W.2d 824, 848 (Tex.
Crim. App. 1992), overruled on other grounds, Binghamv. State, 915 S.w.2d 9 (Tex. Crim. App. 1994).
While we find this subpoint is not adequately briefed, we nonethel ess address the merits of this claim.

8



conversation about thecaseuntil the defendant first showsthe conversation wasabout thecase. Here,
theappel lant did not show the conversation was about the case, nor isthereanythingintherecord to
indicatethegppd lant had any reasonto believethe conversation pertainedtothecase. Theagppdlant did
not allegethat the conversation rel ated to the proceedings nor did heindicatethat he had been prevented
fromdiscovering thenatureof thecommunications. 1t wasincumbent upon thegppd lant to comeforward
and make someshowing that the conversation madethe subject of hismotionfor migrid pertainedtothe
case. Absent suchashowing, the presumption of harm did not arise, and theburden never shiftedtothe
State to rebut that presumption. The third subpoint is overruled.

Having found that thefirst subpoint presentsnothing for review and finding thet the defendant did
not meet histhreshold burdenin connectionwith theerrorsallegedin the second and third subpoints, we

overrule the second point of error.
INEFFECTIVE ASSISTANCE OF COUNSEL

Inhisthird point of error, thegppe lant contendsthat hiscounse wasineffectivefor falingto: (a)
elicit valuabletestimony from adefensewitness, Jack R. Evans, onthe complainant’ smotivesand
intentions; (b) didt testimony from thegppd lant regarding whether hewaived hiscondtitutiona protection
agangt unreasonable search and sa zure and regarding Satementsmadeto him by thecomplainant which
would show shenever bdieved the offensetook place; (C) cal twowitnesseswhosetestimony would have
beenvduableto theonly defenseavailable; and (d) utilize documentation prepared by the gppdlant which

the appellant claims would have been valuable in cross-examining the complainant at trial.”

Boththefedera and state congtitutionsguarantee an accused theright to have the assi stance of
counsdl. SeeU.S.ConsT. Amend. VI; TEX. CONST. ART. 1, 8§10; TEX. CODECRIM. PROC. art. 1.05
(Vernon 1977). Theright to counsd indudestheright to reasonably effectiveassstanceof counsdl. See
Sricklandv. Washington, 466 U.S. at 668, 686 (1984); Ex parte Gonzales, 945 S.W.2d 830, 835

> The appellant claims that he kept a detailed log on the nature and contents of his contacts and
communi cationswith thecomplainant, that he entrusted theserecordsto histrial counsel, and that trial counsel
failed to bring the log to court for the appellant’ strial .
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(Tex.Crim. App. 1997). Both sateand federad damsof ineffectiveass stance of counsd areevauated
under thetwo prong analysisarticulatedin Srickland. See Thompsonv. Sate, 9SW.3dat 812 (Tex.
Crim. App. 1999). Thefirg prong requiresthegppe lant to demondratethat trid counsdl'srepresentation
fell below an objective standard of reasonablenessunder prevailing professonad norms. See Srickland,
466 U.S. at 688. To satisfy thisprong, theappellant must (1) rebut the presumptionthat counsel is
competent by identifying theactsand/or omissonsof counsd thet aredleged asingffectiveassstanceand
(2) afirmatively provethat such actsand/or omissonsfe | bel ow the professiond norm of reasonableness
SeeMcFarlandv. Sate, 928 SW.2d 482, 500 (Tex. Crim. App. 1996). Thereviewing court will not
findineffectivenessby isolating any portion of trial counsdl'srepresentation, but will judgethedaim based
on the totality of the representation. See Thompson, 9 SW.3d at 813.

The second prong of Strickland requirestheappellant to show prejudiceresulting fromthe
deficient performanceof hisattorney. SeeHernandezv. State, 988 S.W.2d 770, 772 (Tex. Crim.
App. 1999). Toedablish preudice, thegppdlant must provethereisareasonable probaility that but for
counsel’ sdeficient performance, theresult of the proceeding would have beendifferent. See Jackson
v. Sate, 973 SW.2d 954, 956 (Tex. Crim. App. 1998). A reasonableprobability is“aprobability
sufficient to undermine confidenceinthe outcomeof theproceedings.” I1d. Theagppdlant mugt provehis

claims by a preponderance of the evidence. Seeid.

Inany caseandyzing theeffectiveass ganceof counsd, webeginwith thesrong presumption that
counsel wascompetent. See Thompson, 9 SW.3d at 813; Jacksonv. State, 877 S.W.2d 768, 771
(Tex. Crim. App. 1994) (en banc). Wepresume counsel’ sactionsand decisionswerereasonably
professional and weremotivated by sound trial strategy. SeeJackson, 877 SW.2d at 771. The
gppdlant hastheburden of rebutting thispresumption by presenting evidenceilludrating why trid counsd
didwhat hedid. Seeid. Theappd lant cannot meet thisburdeniif therecord doesnot specificaly focus
onthereasonsfor the conduct of trial counsel. See Osoriov. Sate, 994 SW.2d 249, 253 (Tex.
App.—Houston [14th Dist.] 1999, pet. ref’d); Kemp v. State, 892 S.W.2d 112, 115 (Tex.
App.—Houston[1st Dist.] 1994, pet. ref’ d). Thiskind of recordisbest developedinahearingonan
applicationfor awrit of habeascorpusor amotionfor new trial. SeeKemp, 892 S.W.2d at 115; see

10



also Jackson, 973 SW.2d at 957 (stating that when counsdl isallegedly ineffective because of errors

of omission, collateral attack isthe better vehicle for developing an ineffectiveness claim).

Whentherecordisslent asto counsd’ sreasonsfor hisconduct, finding counsd ineffectivewould
call for speculation by the appellate court. See Gamble v. Sate, 916 SW.2d 92, 93 (Tex.
App.—Houston[1st Dist.] 1996, no pet.) (citing Jacksonv. Sate, 877 SW.2d at 771). Anappdlate
court will not specul ate about thereasonsunderlying defense counsdl’ sdecisions. For thisreason, itis
critical for an accused relying on anineffective ass stance of counsd claimto makethe necessary record
inthetrid court. Eventhoughtheappd lant may fileamotionfor new trid, failingto request ahearingon
amotionfor new trid may leavetherecord bareof trid counsd’ sexplanation of hisconduct. See Gibbs
v. Sate, 7SW.3d 175, 179 (Tex. App.—Houston [1st Dist.] 1999, pet. ref'd). If thereisnohearing,
or if counsel doesnot gppear at the hearing, an affidavit fromtria counsal becomesamost vitd tothe
success of an ineffective assistance claim. See Howard v. Sate, 894 SW.2d 104, 107 (Tex.
App.—Beaumont 1995, pet. ref’d).

Inthiscase, theappd lant moved for anew trid but falledtoincludean affidavit fromtria counsd.
Theappe lant dsofaledto request ahearing on hismation until after thetria court had overruledit. The
appd lant did not fileahabeas corpuspetition. Wecanfind no evidenceintherecord regardingtria
counsd’ sstrategy. Thegppelant arguedinhismotionfor new trid that defense counsd had accesstothe
log he prepared, never botheredtoreadit, andfailed to bringit to court. Accordingto appellant, his
counsd’ sfaluretoreadthelogis"tantamount tofailing to properly investigate” Thegppdlant arguesthat
suchaminima duty of defensecounsdl cannot beclaimed asdirategy and therefore, no such evidenceis
necessary tofindineffectiveass stanceof counsd. Thereisnothingintherecord, however, to support
counsdl’ sfactud assertion.® Asidefromtheappe lant’ sunsupported dlegation, therecordisbarren of any

¢ Although the appellant forcefully argues that his counsel failed to elicit testimony, failed to call
witnessesthat would have supported hiscase, andfailed to utilizedocumentationin the cross-examination of
the complainant, accepting these arguments would necessarily require us to speculate about counsel’s
strategy. When the record is silent as to defense counsel’ s strategy, we will not guess at counsel’s trial
tactics or speculate about his reasons for taking certain actions and not taking others. Indeed, such
(continued...)
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evidence showing trial counsel failed to read the log.

Whétever trid counsd’ sreasonsmay have beenfor pursuing the chosen course, intheabsence of
arecordidentifying thesereasons, wemust presumethey weremadedeliberately aspart of soundtrial
drategy. Becauseweareunableto concludethat defensecounsd’ sperformancefdl below anobjective
standard without evidenceintherecord, wefind that theappellant hasfailed to meet thefirst prong of

Srickland.” Accordingly, we overrule the appellant’ s third point of error.

The judgment of the trial court is affirmed.

IS Kem Thompson Frost
Justice

Judgment rendered and Opinion filed May 4, 2000.
Panel consists of Justices Amidel, Anderson, and Frost.
Publish — TEX. R. APP. P. 47.3(b).

® (...continued)

speculation could just as easily support the notion that trial counsel acted reasonably and competently in
making the decisionsnow forming the basisfor the appellant’ sineffective assistance claims. For example,
theremay be many logical and reasonable explanationsfor not calling certain witnesses, such asabelief that
these witnesses would not favorably impress the jury or that they were susceptible to impeachment and
therefore presented more potential for harm than help. Likewise, counsel may have elected not to elicit
certaintestimony or utilizethedocumentation the appellant prepared because counsel determined that it would
not have advanced the appellant’ s position.

’ Becausethefirst prong of Srickland is not met, it is not necessary to discuss the second prong.
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