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OPINION

A jury convicted Appdlant CarlosRenee Afaneof capitd murder and assessed punishment of life
imprisonment. Infour pointsof error, Appelant damsthat (1) thereislegaly insufficient evidenceof his
intent to causedegath; (2) thereisfactua ly insufficient evidenceof hisintent to causedegth; (3) thereis
insufficient evidencethat heacted asaparty toarson; and (4) thetria court reversbly erredin admitting

the prior consistent statement of awitness. \We overrule his points of error and affirm.

BACKGROUND



Carlos Afanepicked up atwenty-year-old maeprostitutein theMontrose areaof Houstonand
solicdted s=x. Theproditute, Clayton“C.C.” Workman, who gppeared to beawoman, told Apped lant the
pricewas$50. Appelant only had $30. Therefore, C.C. secretly intended totake Appellant’ smoney and
not perform. Tothisend, C.C. persuaded A ppdlant to takehimto anearby gpartment, promisngtoreturn
to Appelant’ struck inafew minutes. Instead, C.C. passed through theapartment buil ding to another

detached apartment in the rear. When C.C. left an hour later, Appellant was no longer waiting outside.

Theproperty manager of thegpartmentsthrough which C.C. passed lived onthe second floor with
hisfamily. Around3:00am., he, hiswife, and hisstepdaughter avoketo smoke, firecrackling, andthe
sound of firedarms. They jumped out their window and started hel ping other tenantsout of the second
floor gpartments. They could hear another second floor tenant, Jerrie Taylor, screaming, but could not see
her a her window. Whenthefirefightersarrived, they triedto save Jerrie Tayl or, but could not reach her.
It took fifty-fivefirefightersand sixteenfiretrucksto extinguish theblaze. Whenitwasout, they found
Jerrie Taylor dead. Shehad been overcomeby heat and smoke and been asphyxiated by carbon

monoxide and soot inhalation.

After thefire arsoninvestigatorsdetermined that it had beenintentiondly setinthefront entrance
tothebuilding by awoodenstairwel. Further, aliquid accderant, likegasoline, had beenusedto gart the
fire. Thepoint of originwasparticularly dangerousto the gpartment tenantsbecauseit limited accessto
both exitsof thebuilding and thewooden staircase acted asachimney to spread thefireto thesecond
story.

Twoweeksafter thefire, Liberty County constablesarrested aman named Robert McComb.
M cComb had been convicted of two countsof aggravated assault with adeadly weapon, retdiation, and
falureto gppear. Hehadforfeited hisbond and had been at largefor about ayear. Immediately uponhis
arrest, McCombtoldtheLiberty congtablesthat he knew about afirein Houstoninwhichawoman had
died. Heimplicated Appelant asthemanwho had set thefire, intending tokill aprogtitutewho had stolen
money fromhim. Appellant waspicked up and hegavetwo statements, each aleging McComb started
thefire. Attrial, C.C. identified Appellant as the man who had solicited sex from him.

SUFFICIENCY OF THE EVIDENCE



A. Standard of Review

Inpointsof error oneand two, Appd lant chdlengesthe sufficiency of theevidenceto etablishthet
heintended to causedesath. Inpoint of error three, heclamsthat if thejury found himguilty asaparty,
thereisinaufficent evidenceof hisintent toasss or promotearson. Whenreviewingthelegd sufficiency
of theevidence, welook a theevidenceinthelight most favorableto theverdict and determinewhether
any raiond trier of fact could havefound theessentia eementsof the crime beyond areasonabledoulbt.
See Jackson v. Virginia, 443 U.S. 307, 319,99 S. Ct. 2781, 61 L. Ed.2d 560 (1979); Mason v.
Sate, 905 S.W.2d 570, 574 (Tex. Crim. App. 1995); Robertsv. Sate, 987 SW.2d 160, 163 (Tex.
App—Houston[14" Dist.] 1999, pet. ref’ d). Thejury istheexdusivejudgeof thecredibility of witnesses
andtheweight to begiventheir testimony. SeeJonesv. Sate, 944 SW.2d 642, 647 (Tex. Crim. App.
1996). Likewise, recondliation of conflictsintheevidenceiswithintheexdusveprovinceof thejury. See
id. Thisstandard of review isthesamefor direct and circumstantial evidencecases. See Chambersv.
Sate, 711 SW.2d 240, 245 (Tex. Crim. App. 1986).

Whenreviewingthefactud sufficiency of theevidence, weview dl theevidencewithout thepriam
of “inthelight most favorableto the prosecution” and set asdetheverdict only if itis* so contrary tothe
overwhel ming weight of theevidenceasto beclearly wrongandunjust.” Clewisv. Sate, 922 SW.2d
126, 129 (Tex. Crim. App. 1996). Althoughan gppellatecourtisauthorized to disagreewiththeverdict,
afactua sufficiency review must beappropriatey deferentid 0 asto avoid substituting our judgment for
that of the jury. Seeid. at 133; Robertsv. Sate, 987 SW.2d at 163.

B. Capital Murder

The Stateindicted Appdllant under two theoriesof capita murder: that hewasthe primary actor
andthat hewasaparty totheoffense. Under Texaslaw, aperson commitscapital murder if heor she
intentionally causesthe degth of anather whilecommitting or attempting to commit arson. See TEX. PENAL
CODEANN. 819.03(a)(2) (Vernon 1994). A personmay beguilty asaparty toan offenseif “actingwith
theintent to promote or as3 st thecommission of the offense, hesolicits, encourages, directs, aids, or
atemptstoadtheother persontocommit theoffense” TEX. PENAL CODEANN. 87.02(9)(2). “Before
the accused may be convicted of cgpitd murder for the conduct of another, it must beestablished, beyond



areasonabledoubt, that the accused harbored aspecific ‘ intent to promote or assist thecommisson of’
theintentional murder.” Lawtonv. Sate, 913 SW.2d 542, 555 (Tex. Crim. App. 1995); see Tucker
v. Sate, 771 SW.2d 523, 530 (Tex. Crim. App.1988). Appedlant’ sintent to causedeath canbeinferred
from hisacts, words, and conduct. SeeMoutonv. Sate, 923 SW.2d 219, 223 (Tex. App.—Houston
[14" Dist.] 1996, no pet.).

C. Evidence of I ntent to Cause Death

Wefird review therecord to determinewhether thereissufficient evidenceof Appelant’ sintent
to causedeath asthe primary actor tothecrime. McComb testified that Appellant wasangry thenight of
thefirebecausethe progtitutetook hismoney and raninto thegpartment building. After theprodtituteran
away, Appd lant went to Robert M cComb' sgpartment and told him that nobody “ screwed over him” and
that hewould“kill them.” Thenext morning, McComb clamsA ppellant told him hehad burned some
peopledowntheroad. When McComb did not beievehim, Appdlant showed himaplastic pitcher that
ameled of gasoline. Thistestimony iscong stent with thet of arsoninvestigators, who concluded asmall
amount of liquid accel erant had beenusedinthefire. Weholdthat thiscircumstantia evidenceisboth
legally and factualy sufficient to show that Appellant, if acting asthe primary actor, intended to causethe
prostitute’ s death.

Further, evenif acting only asaparty to the offense, theevidenceislegdly andfactualy sufficient
to show that Appe lant intended to causetheprodtitute sdegth. In Appdlant’ sstatement tothepolice, he
damed that M cComb decided tokill theprogtitutewhen helearned that shehad stolen Appellant’ smoney.
Knowingthis, Appd lant drove M cComb to the gpartment wherehehad previoudy left the proditute. En
routeto thegpartment, McCombrreiterated, “1I'll kill her.” Appellant believed thisded aration. Hewaited
asMcComb st thefireand then drovehimhome. Appdlant’ sassstanceindriving McCombtokill the
prostituteisampleevidencefromwhich ajury couldinfer hisownintent to causedeeth. Thefactthata
different personthan the progtitutedied asaresult of hisconduct isimmaterid towhether heiscrimindly
responsiblefor thedeath. TEX. PENAL CODE 8§ 6.04(b). Accordingly, weoverrulepointsof error one
and two.

D. Evidence of Intent to Promote or Assist Arson



Appdlant maintainsin point of error threethat if thejury found him guilty asaparty, thereis
insufficient evidenceof hisintent toass st or promotearson. Asddineated previoudy, tobeguilty asa
party, adefendant must act with theintent to promoteor assst thecommisson of theoffense. TEX. PENAL
CODEANN. 87.02(8)(2). A personcommitsarsonif hedartsafirewith theintent todamageany building
that islocated on property belonging to another. TEX. PENAL CODEANN. 828.02(a)(2). A personhas
therequisteintent with respect to thenatureof or result of hisconduct whenitishisconsciousobjective

or desire to engage in the conduct or cause the result. TEX. PENAL CODE ANN. § 6.03(a).

Appdlant testified that before hedrove M cComb to the gpartment, he saw McCombretrievea
pitcher fromthekitchen. Hetestified that athough McComb normally drank acohol fromthispitcher, this
timehedidnot drink fromit, but instead carefully placed the pitcher between hisfeet onthetruck’s
floorboard. Appdlant further testified that when M cComb exited thetruck at theapartment, hecarried
thepitcherinhishands. Appellant knew therewassomething redinsdethepitcher. Hekeptwatchas
McComb entered thegpartment buil ding with the pitcher, and hethen saw flames coming out thedoor.
When McCombgot back into thetruck, Appellant testified that hesaw acontainer of charcod lighter fluid
upsidedowninthepitcher. Appdlant drovethem home, whereM cComb disposed of theempty charcod
fluid bottleand put sogpinthepitcher. Although Appdlant daimed that hedid not know whet the pitcher
contained when McComb exited thetruck a thegpartment, thejury wasentitled to dishelievethisportion
of histestimony. SeePenagraphv. State, 623 S.W.2d 341, 343 (Tex. Crim. App. 1981). After
reviewing theevidence, bothwith and without theprism of “inthelight most favorabletotheverdict,” we
findthat arationd jury could haveinferred from Appdlant’ sactionsthat hisintent wasto assst inthearson.

Accordingly, we overrule point of error three.
PRIOR CONSISTENT STATEMENT

Inhisfourth point of error, Appellant contendsthetria court erredin allowing thetestimony of
Steve M cCombto proveaprior cons stent statement made by hisbrother, Robert McComb. Steve
McComb testified thet Robert told him theday after thefirethat Appellant had st thefireto“ get back at”
theprogtitute. Appellant contends, however, that Robert had animproper motiveto hidehisownrolein
theoffenseand that thisimproper motivearosebefore heimplicated Appellant to hisbrother. Because



Robert’ sstatement to hisbrother alegedly occurred after hisimproper motivearose, Appdlant arguesthe

statement isinadmissible as a prior consistent statement.

TexasRuleof Evidence801(e)(1)(B) Saesthat agatementisnot hearsay if itis* conasent with
thededarant’ stestimony andisoffered to rebut an expressor implied charge againg the declarant of recent
fabrication or improper influenceor motive.” However, astatement made after thealeged motiveto
fabricate arose doesnot rebut theallegation. Haughtonv. Sate, 805 S.W.2d 405, 408 (Tex. Crim.
App. 1990). Thus, astatementisnot admissibleasaprior satement if itismadeafter thefabricationor

Improper motive arose.

Although Appellant now arguesthat Robert McComb' smotiveto fabricateexisted beforethe
Satement to hisbrother wasmade, therecord doesnot reflect this. Instead, Appdlant’ scrass-examingtion
of Robert McComb showsthat McComb fabricated hisgtory after hisarrest by Liberty County congtables.
Firgt, Appelant implied that M cComb fabri cated thestory to earnleniency for thefe ony convictionsfor
whichhewas" onthelam.” Second, Appelantimplied that M cComb fabricated hisstory to earn a$5000
reward. Third, Appelantimplied that McComb fabricated thestory when arrested to preempt Appdl lant
fromturninghiminfirgt. All of theseimplied fabricationsor improper motivesarose after thestatement to
McComb' sbrother, Steve. Thus, it wasproper to admit the prior cons stent statement to rebut these
implied chargesof improper motiveand recent fabrication. SeeDowhittv. Sate, 931 SW.2d 244,
263-64 (Tex. Crim. App. 1996). We overrule point of error four.

Having overruled al four points of error, we affirm the judgment of the tria court.

/9 Ross A. Sears
Justice
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