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OPINION

Appdlant, Sammy Ray Moy, files this consolidated appeal to chdlenge his convictions for

possessionof a controlled substance with intent to deliver and aggravated assault of a peace officer. The

offenses were tried together in the same proceeding, and the jury convicted appellant of both crimes,

sentencing gppellant to 35 years for the possession and life imprisonment for the aggravated assaullt.

Appdlant raises three pointsof error, but finding no merit in hisdams, we afirm the judgment of the trid

court.



FACTUAL BACKGROUND

The consolidated charges brought againgt gppellant stem from an attempt by Houston Police
Department officers to execute awarrant a a motel room occupied by appelant and his girlfriend. The
officers obtained the warrant after a confidential informant bought drugs fromappellant at the hotel room.
The officers went to the motel to execute the warrant around 10:30 PM.

Dressed inraid gear that dearly identified themas police officers, the five HPD officerswent to the
door of appelant’s motel room, teking postions around the door. When everyone was ready, Officer
Burdick, the officer designated to be thefirgt toenter the room, shouted “ Police! Search Warrant!” During
Officer Burdick’s warning, Officer McNaul used a battering ram to break down the door, likewise
announcing the fact that they were police officers. Because the door was hollow, however, the battering
ram went through the door without opening it. As Officer McNaul was pulling the ram back through the
door to drike it again, a shot was fired from insde the room. The bullet exited the window near the door
and struck Officer Kwiatkowski between the eyes. Officer Kwiatkowski fell to the ground and, oncethe
door was opened, he and officer McNaul began firing into the room. They saw gppellant, armed with a
handgun, running for the bathroom.

As the officers attempted to persuade gppdlant to come out, a femae exited the bathroom.
Eventudly, appdlant exited as wel withblood flowing froma gunshot wound to hishand. After gppellant
and hisfemae companionwere placed in handcuffs, the officers searched the room. Ther searchyielded
a baggie of crack cocaine in the toilet, two other baggies of crack cocaine sequestered in various areas
around the room, and a.25 cdiber handgun. The officers also found small, empty plagtic baggies which
they testified were usudly used to package the cocaine for sde.

Officer Kwiatkowski was takento the hospital where the bullet was removed for balliticstesting.*
The tests reveded that the bullet had been fired fromthe .25 caliber handgun appellant was carrying when
the officers opened the door.

1 The bullet did not strike Officer Kwiatkowski with enough force to penetrate his skull.
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APPELLANT'SLEGAL SUFFICIENCY CHALLENGE TO HISPOSSESSION CONVICTION

In hisfirst point of error, gppellant chalenges the legd sufficiency of the evidence supporting his
possessionconviction. Inreviewing such achdlenge, we must consder dl of the evidencein thelight most
favorable to the verdict. See Geesav. State, 820 SW.2d 154, 160 n. 8 (Tex. Crim. App.1991), citing
Jacksonv. Virginia, 443 U.S. 307, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979). The relevant questionis
whether, after reviewing the evidenceinthe light most favorable to the prosecution, any rationd trier of fact
could have found the essential dementsof the crime beyond areasonable doubt. See Jackson, 443 U.S.
at 319 n. 12,99 S.Ct. at 2789 n. 12. To convict adefendant of possessionwithintent to deliver the State
must prove he intentionaly or knowingly possess a controlled substance withintent to ddiver. See Moss
v. State, 850 SW.2d 788, 796 (Tex. App.—Houston [14th Dist.] 1993, pet. ref’ d).

Appelant damsthat the State did not establishaufficent evidenceto show that he intentiondly or
knowingly possessed dl of the contraband recovered fromthe room, dthough he admitsto possessing the
crack cocaine found in thetoilet. Appelant bases his argument on Bryant v. State, in which the Court
of Criminal Appedls stated that a possesson conviction based on circumstantia evidence cannot be
sustained unless the State excludes every other reasonable hypothesis except the defendant’ s guilt. See
574 SW.2d 109, 111 (Tex. Crim. App. 1978). Appdlant argues that since the evidence presented by
the State created only astrong suspicionthat his possessionwas knowing or intentiona, the evidence was

insufficient under Bryant to support his conviction.

Appdlant’ sargument, however, ignoresGeesa v. State in which the Court of Crimind Appeds
overruled the rule ducidated inBryant. See 820 SW.2d 154, 160-61 (Tex. Crim. App. 1991). Rather,
the appropriate andytica foca point is whether or not the State established suffident affirmative links
between appelant and the contraband to showthat hewas conscious of his connectionwiththe contrabband
and knew what it was. See Brown v. State, 911 SW.2d 744, 748 (Tex. Crim. App. 1996). Though
mere presence at the scene is not enough to prove conscious possession of the controlled substance, any
evidence that affirmatively links the appellant to the contraband suffices as proof that he possessed it
knowingly. See Harrisv. State, 994 SW.2d 927, 933 (Tex. App.—Waco 1999, no pet.). Thelogicd



force of the linksis more important than the number of links that are present. See id.

Some of the afirmative links to congder in possession cases are; (1) the defendant's presence
when the search warrant was executed; (2) the defendant being under the influence of narcotics when
arrested; (3) the defendant's possession of other contraband when arrested; (4) the defendant's
incriminating statementswhenarrested; (5) the defendant's proximity and accessibility to the narcatic; (6)
the defendant’ s attempted flight; (7) the defendant'sfurtive gestures; (8) the defendant's ownership or right
to possession of the place where the controlled substance was found; (9) the presence of odor of the
contraband; (10) the presence of other contraband or drug paraphernaia not included inthe charge; (11)
the presence of contraband in plain view; and (12) the presence of the contraband in an enclosed place.
See Williams v. State, 859 SW.2d 99, 101 (Tex. App.—Houston [1st Dist.] 1993, pet. ref’ d).

Here, appdlant was present when the search warrant was executed. He admitted that he had
purchased and been using drugs immediatdy prior to arrest. Appelant aso admitted ownership of the
crack cocaine found in the toilet. Defendant adso Stated after his arrest that his femae companion had
nothing to do with the drugs found inthe motd room, a statement which undermines his argument thet the
drugs may have belonged to her. Themotel room where the narcotics were found was rented to gppd lant.
Further, the defendant used force to fight off the police officers as they tried to enter his motel room.
Appdlant admitted owning the crack pipefoundinplain view at the scene. Finaly, someof the contrabband
wasfound inplanview. Based on the strengths of these links between appdlant and the contraband, we
find this evidence legdly sufficient to support gppelant’ s possession conviction and overrule his firgt point

of error.

APPELLANT’S LEGAL SUFFICIENCY CHALLENGE TO THE AGGRAVATED ASSAULT

CONVICTION

Appdlant argues in his second point of error that the evidence supporting his conviction of
aggravated assault of a peace officer is likewise legdly insufficient. He complainsthet the State failed to
prove at least one of the dements of the offense beyond areasonable doubt, making it error to convict him
of that offense. We gpply aJackson standard of review to this point as well. See Jackson, 443 U.S.



307,99 S.Ct. 2781, 61 L.Ed.2d 560. The dementsof the offense of aggravated assault of apeace officer
are (1) the defendant intentiondly, knowingly, or recklesdy caused bodily injury; (2) to a person whom
he knew was a peace officer; (3) while the peace officer was lawfully discharging an officid duty. See
TEX. PEN. CODE ANN. § 22.02 (Vernon 1994); Lacy v. State, 899 SW.2d 284, 285-86 (Tex.
App.—Tyler 1995, no pet.).

Here, the only dement at issue is whether the State proved that appelant knew he wasfiring his
gun at apoliceofficer. Appellant claimed that the officers did not announce they were police officers until
after they had broken the door and gppellant had fired his gun in their direction. Appellant presented one
other witnesswho verified this versionof what occurred. All of the police officers who testified, however,
clamed that they announced that they were police officers prior to the use of the battering ram onthe door
and prior to the time gppellant shot at them. Appellant dso dlaimsthat there was no evidence he heard the
warnings until after he fired his gun, even though the officers testified that the warnings were shouted.

In reviewing lega sufficiency of the evidence, we must show deference to the jury since they are
the exdusve judge of the facts, the credibility of the witnesses, and the weight to be givento any testimony.
See Sharp v. State, 707 SW.2d 611, 614 (Tex. Crim. App. 1986). Thejury isentitled to reject one
versionof the factsand accept another. See Johnson v. State, 673 SW.2d 190, 196 (Tex. Crim. App.
1994); Alvarado v. State, 822 S.W.2d 236 (Tex. App.—Houston[14th Dist.] 1991, pet. ref’d). The
jury is dso entitled make reasonable inferences from the evidence before it. See Bruno v. State, 922
SW.2d 292, 293 (Tex. App—Amaillo 1996, no pet.). Based on thisstandard of review, wefind legdly
aufficent evidence for the jury to find that appdlant knew he was firing his gun at a police officer.

Appdlant’s second point of error is overruled.

APPELLANT’S INEFFECTIVE ASSISTANCE OF COUNSEL CLAIM

Appdlant’ sfind argument on appeal is that he was deprived of effective assstance of counsd. In
support of this contention appelant pointsout that histrial counsdl failed to object to misstatements of facts
in the prosecutor’ s opening argument, failed to argue these misstatements, failed to argue conflicts inthe

evidence and failed to make an opening statement. Appd lant, however, faledto fileamotionfor new trid



rasing these issues.

The standard of review for ineffective assstance of counsdl during the guilt-innocence phaseisthe
two-step andysis articulated in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.
674 (1984). See McFarland v. State, 928 SW.2d 482, 500 (Tex. Crim. App.1996). First, the
gopdlant must demonstrate counsdl's representation fell below an objective standard of reasonableness
under prevaling professond norms. Strickland, 466 U.S. at 688, 104 S.Ct. 2052. Second, the
gopdlant mugt prove that but for counsd’s deficiency the result of the trid would have been different.
McFarland, 928 S.W.2d at 500. Under thisanayss, there exissastrong presumption of tria counsd’s
effectiveness. See id. Appdlant mugt rebut this presumption by identifying the acts or omissions of
counsd that are dleged to be ineffective and affirmaively prove that these acts fell below the norm of
professiond reasonableness. See id. An ineffectiveness claim cannot be demongrated by isolating any
portion of counsdl's representation, but must rather be judged on the totality of the representation.
Strickland, 466 U.S. at 695, 104 S.Ct. 2052.

Since we do not have a motion for new tria or any other method of determining the defense
counsd’ strid drategy, we find gopelant has not shown that histrid counsd was ineffective. Under the
Texas Court of Crimind Appedls recent decision in Thompson v. State, unless an gppellant provides
a record explaning his counsd’s actions at trid, presumably through a motion for new tria, he cannot
preval on her cdlam of ineffective assstance. See Thompson v. State, No. 1532-98, dip op. at 13,
1999 WL 812394 at *5 (Tex. Crim. App. October 13, 1999). Appellant has provided no evidenceto
overcome the firgt prong of the Strickland analyss. Because we must presume gppellant’ strid counsd
to be effective until this presumption is rebutted, we find that gppellant’s falure to provide evidence
regarding how these errors wereprofess ondly unreasonablefdls far bel ow what is necessary to overcome

the Strickland presumption.

Accordingly, we overrule appellant’ sthird point of error and affirm the judgment of the trid court.
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