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OPINION

This gpped addresses a chdlenge to the trid court’s darification order concerning retirement
bendfits  The underlying agreement awarded the former wife her prior husband' s retirement benefits “if
retirement occurs & age 65.” Hetook early retirement a age 57. The court found thet the hushand was
nonethe essobligated to pay benefits Wewill examinewhether thetrid court could and did correctly darify
the agread Divison of Maitd Edae We ds0 examine whether the daification order was prohibitively

retroactive. We afirm the action of thetrid court.

Background



Appdlee, Judith Ann Zedlla, was granted a divorce from gppdlant, Regis Zedlla, in 1985. The
agreement, which was incorporated into the decree contained the fallowing terms
The Court finds tha REGIS MELCHOIR ZEOLLA is a paticpant in a retirement

program . . . and would recaive amonthly retirement benefit as of the date of thisdecree,
if heweredigible for retirement at the age of 65, in amonthly amount of $1191.00.

The Court further finds thet the community interest in the monthly retirement benefitisone
hundred percent (100%). The court further finds that one hundred percent (100%)
community interest is egud to amonthly retirement benefit of $1191.00.

IT ISORDERED AND DECREED that JUDITH ANN ZEOLLA gl have judgment
and recover of and from REGIS MELCHOIR ZEOLLA in the sum of $1191.00 per
month, payable if, as and when the retirement is recaved by REGIS MELCHOIR
ZEOLLA, if retirement occurs & age 65.

Regisretired a age 57. Regis former employer later began paying him monthly benefits; reduced
for early retirement. Judith, however, received none of the benefits and sought to have the court darify
Regis obligations under the agreement.  The court hdd an evidentiary hearing and found Regis was
obligated to pay Judith $923.03 per month. It adso ordered Regis pay her $8,307.27, representing the
amount in benfits he previoudy recaived and to which Judith was entitled.

Regisdamsthe court erred by (1) entering adarifying order wherethe prior decree was specific
enough to beenforced by contempt; (2) entering adarifying order with aprovison containing aretroactive
effect; (3) faling to meke afinding in the darifying order that the agreement was not spedific enough to be
enforced by contempt; and (4) faling to condrue the agreement according to applicable contract
condruction princples

The Clarifying Order
Regis offersthe fallowing line of arlgument to show the court’ s darifying order was improper:

S TEX. FAM. CODE ANN. 8 9.008(b) authorizes a court to enter a darifying order if the
origind agreament is not specific enough to be enforced by contempt.

1 This section provides:
On afinding by the court that the origina form of the divison of property is not specific
(continued...)



S The agreament unambiguoudy provides thet Judith is entitled to the monthly retirement
benefits of $1,191 “if retirement occurs a age 65.”

S Therefore, the agreement is specific enough to be enforced by contempt.

S Because the language is spedific enough to be enforced by contempt, the court was not
authorized to enter adarifying order.

S Additiondly, because the daifying order imposed obligations completdly different from
thosein the arigina agreamert, it conditutes an impermissible modification of the divorce
decree?

Judith does not dispute thet the agresment would be unambiguous had Regis retired & age 65.
However, e agues that his ealy retirement brought to light a “latent ambiguity” which the court was
authorized to darify. We agrea

Consnt judgments are interpreted according to the law of contracts. See Harvey v. Harvey,
905 SW.2d 760, 764 (Tex. App.—-Audin 1995, no writ). A contract is ambiguous when itsmeaning is
uncartain or doubtful or itisreasonably susceptibleto morethan onemeaning. See Coker v. Coker, 650
SW.2d 391, 393 (Tex. 1983). Whether acontract isambiguous isaquestion of lav. See R& P Ent.
v. LaGuarta, Gavrel & Kirk, Inc.,596 SW.2d 517,518 (Tex. 1980). A latent ambiguity exigswhen
acontratt isfaddly unambiguous but fails as goplied to the subject matter because of acollaterd métter.
See Friendswood Dev. Co. v. McDade + Co., 926 SW.2d 280, 282-83 (Tex. 1996). The
ambiguity must become gpparent when the contract is reed in the context of surrounding crcumstances.
See National Union FireIns. Co. v. CBI Indus., Inc., 907 SW.2d 517, 521 (Tex. 1995). When
acontract contains an ambiguity, itsinterpretation and the intent of the parties becomesafect issue. See
Coker, 650 SW.2d 391 at 393-94.

1 (...continued)
enough to be enforceable by contempt, the court may render aclarifying order setting forth
specific terms to enforce compliance with the original division of property.

TEX. FAM. CODE ANN. § 9.008(b) (Vernon 1998).

2 We note that Regis’ first point of error is multifarious in that it embraces more than one specific
ground of error: (1) the court was unauthorized to enter a clarifying order; and (2) the court improperly
modified the divorce decree. Nonetheless, we address the point because we can ascertain with reasonable
certainty the aleged errors which the complaint addresses. See Tex. R. App. P. 38.1(e); Thornton v.
D.F.W. Christian Televison, Inc.,925 SW.2d 17, 22-23 (Tex. App.—Dalas 1995) rev’' d other grounds 933
SW.2d 488 (Tex. 1996).



Here, the agreament was dlent as to Regis obligations if he retired a any age other than 65.
Because of this alatent ambiguity dearly occurred when heretired & 57. See Franklin v. Jackson,
847 SW.2d 306, 310-11 (Tex. App.--El Paso 1992, writ denied) (because agreement for lease of peanut
alotment was dlent with respect to digpogtion of increaseindlotment, increasein dlotment creeted latent
ambiguity). In light of the uncartainty occasoned by the early retirement, the agreement was not specific
enough to be enforcegble by contempt. See Ex parte Savin, 412 SW.2d 43, 44-45 (Tex.1967)
(languege of the order should inform the parties of their obligations without cdling on themfor inferences
or condusonsabout which personsmight well differ). Therefore, becausetheagreament contained alatent
ambiguity, we hold the court was authorized to enter an order daifyingit. See TEX. FAM. CODE ANN.
§9.008(b).

Regis ds0 argues the daifying order congtituted an impermissible maodification of his obligations
Thelaent ambiguity created afact issue concerning how the benefitswould betrested if Regisretired early.
Thisfact issue was duly resolved by the court after afull hearing onthe merits: The court found thet Judith
was entitled to the benefits, adjusted proportiondly to reflect early retirement. On the record presented
to us, we do not percaive that Regis extant obligationsto pay retirement bendfitswere dtered. Further,
in the absence of a properly submitted sufficiency of the evidence issue, we will not disturb the court's
resolution of the fect issue

Appdlant’ sfirs ground of error istherefore overruled.
Retroactive Effect

Regis next arguesthe darifying order doesnat comply with TEX. FAM. CODE §9.008(c) because
itsrequirement that he pay $8,307.27 in past due benefits produces aretroactive effect. Section 9.008(c)
dates “[t]he court may not give retroactive effect to a darifying order.” For context, this subsection is
obvioudy within TEX. FAM. CODE ANN. 89.008. This entire section dedls with daification in ad of
contempt enforcement. Subsections (a), (b) and (d) dl spedificdly speek intermsof contempt. Appdllant
argues section 9.008(c) out of context.  Although subsection (¢) does not gpedificdly mention contemt,
viewed in context we hold al subsactions of 9.008 are in conjunction with contempt. Therefore a court
may nat give retroactive effect to a darifying order in such away as to subject a party immediatdy to



contempt. “The court shdl provide areasongble time for compliance before enforang a darifying order
by contempt or in another manner.” See TEX. FAM. CODE ANN. § 9.008 (d).

Our halding is further supported by rdated authority. Though “retroactive effect” isnot defined in
the Family Code, theterm iscommonly used in determining the goplication of rulesand Satutes. See, e.g.,
Landgraf v. US FilmProds., 511 U.S. 244, 267-69, 114 S.Ct. 1483, 1498-99, 128 L .Ed.2d 229,
254 (1994); Houston Indep. School Dist. v. Houston Chronicle, 798 SW.2d 580 (Tex. App.--
Hougton [1t Digt.] 1990, writ denied). In that context, alaw has aretroactive effect if it takes away or
impairs vested rights acquired under exiging lavs. Houston Chronicle, 798 SW.2d & 585. TheU.S.
Supreme Court hed inLandgr af thet an act isnot retroactive merdy becauseit gopliesto acase arisng
from conduct antedating its enactment. 1d., 114 S.Ct. a 1498-99 Rather, acourt mus ask whether it
ataches new legd conseguences to events completed before its enactment. 1d. at 1499.

The court’' sruling in this case attached no new legd consequencesto prior events, nor did it impair
vestedrights. Infact, had thecourt dlowed Regis atempt to evede paying hisdready accrued obligations,
it could have dtered Judith’ s subgtantive rights under the agreament to recaive retirement benefits. We
note that under Regis interpretation of the provison, acourt would be powerlessto order aparty to pay
any padt due obligations. Such results would be inconggtent with the principles enunciated in Ladsgr af
and Houston Chronicle and frustrate the very mandate of the Family Code®

Thetria court found that Regis was obligated to pay benefits thet hed dreedy accrued under the
agreament. Therefore, we hold the court’ sfinding did not give aretroactive effect to the agreement. This
issueistherefore overruled.

Court’sFailureto Make Finding and Failureto use
Contract Construction Principles

Fndly, Regis complainsthe court ered in faling to indude a finding thet the agreement waas not
spedific enough to be enforced by contempt. He aso contends the court * presumably” construed the
agreament, but, because of theresult, must havefalled to properly apply principlesof contract congtruction.

3 In enacting a statute, we must presume that “the entire statute is intended to be effective” and “a
just and reasonable result isintended.” Tex. Gov' T CODE ANN. 88 311.021(2), (3)
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We do not addressthe merits of these points because Regisdid not preserve error asrequired under TEX.
R APP. P. 33.1.

Hrg, Regis has not shown that hetimdy mede the court aware he bdieved it was bound to apply
any paticular principles of contract condruction. See TEX. R App. P. 33.1(a)(1)(A). Because of this,
we are presented with nothing for review other than his post hoc speculaion about the court’'s method
of reaching its decison.

Additiondly, Regishas not shown thet he complained to the court of itsfallureto makethe missng
finding he now complainsof. Though hefiled agenerd request for findings of fact and condusionsof law,
the record does nat reflect the court complied. However, it isincumbent on the party seeking findingsto
file natice with the court thefindings are past due. See TEX. R. CIv. P. 297. Because Regisdid nat file
the natice, he walved any error pertaining to the court’s failure to meke findings  See TEX. R APP. P.
33.1(a)(1)(B); seeLasVegasPecan & Cattle Co., Inc. v. Zavala County, 682 SW.2d 254, 255-
56 (Tex.1984). These groundsof eror are therefore overruled.



Thejudgment of thetrid court is afirmed.

Don Wittig
Judice
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