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OPINION

After entering a guilty pleaand waiving his right to ajury trial, the trial court found
Javier Cortez, appellant, guilty of two counts of aggravated assault. See TEX. PEN. CODE ANN.
§22.02(Vernon1994). Thetrial judge assessed punishment at five yearsimprisonment in the
Texas Department of Criminal Justice, Institutional Division in cause no. 744,383 and ten
years probation and a $2,000 dollar fine in cause no. 744,384. Appellant appeals his
convictiononfour pointsof error. Weaffirmthetrial court’sjudgment for threereasons: (1)

thetrial court did not abuse its discretion in refusing to withdraw appellant’ s guilty plea; (2)



appellant’ s prison sentence did not deny him due process; (3) appellant’ s prison sentence was

not cruel and unusual punishment.

BACKGROUND FACTS

Appellant and Jimmy Hinojosa jumped out of a van and began shooting at Mario
Borjan's house. Hinojosafired two shots from a shotgun, while appellant fired four or five
rounds from a .25 caliber semi-automatic pistol. One of the shots hit Mario Borjon and
wounded him in the upper left shoulder. Another individual, LuisBorjon, wasalso inside the

house at the time of the shooting.

Appellant was indicted for the offenses of deadly conduct and aggravated assault on
Mario and Luis Borjon. Appellant pleaded guilty to aggravated assault and waived ajury trial
for both offenses without an agreed recommendation from the state. Thetrial court deferred

afinding of guilt and withheld sentencing pending a pre-sentence investigation.

During the pre-sentence investigation, appellant spoke with a probation officer and
denied culpability for his participation in either offense. At the punishment hearing, his
attorney asked him to explain this statement, but he did not answer the question. Instead, he

denied that he was ever amember of any street gang.

The trial court imposed afive year prison sentence in cause no. 744,383. In cause no.
744,384, the trial court imposed ten years of deferred adjudication and a $2,000 dollar fine.
Appellant’ s co-defendant, Hinojosa, pleaded guilty to his charge of aggravated assault and
received deferred adjudication probation.



DISCUSSION AND HOLDINGS

In hisfirst point of error, appellant contends that the trial court erred in failing to sua

spontewithdraw his guilty plea. We disagree.

The decisionof whether to withdraw the guilty pleais|eft to the sound discretion of the
trial court, and we, therefore, review the trial court’s ruling under an abuse of discretion
standard . See Gravesv. State, 803 S.W.2d 342 (Tex. App.—Houston [14™ Dist.] 1990, pet.
ref’d).

When a defendant pleads guilty before ajury, the trial court must sua sponte withdraw
the plea if evidence fairly raising an issue as to defendant’s innocence arises before the
defendant isfound guilty. SeeGriffinv. State, 703 S.W.2d 193, 2195 (Tex. Crim. App. 1986).
A different rule applies, however, whena defendant pleads guilty before ajudge. See Moon v.
Sate, 572 S\W.2d 681, 682 (Tex. Crim. App. 1978). In this situation, even if the evidence
raises an issue of the defendant’ sinnocence, the trial court may find the defendant “ guilty of
alesser offense and assess the appropriate punishment, or it may find the appellant not guilty.”
Id.; seeGraves, 803 S.W.2d a 346. “Thus, because the trial court isthe trier of fact, it serves
no purpose to require it to withdraw a guilty plea, if the evidence raises an issue regarding
defendant’ sinnocence.” SeeEdwardsv. State, 921 S.W.2d 477, 480 (Tex. App.—Houston[1%
Dist.] 1996, no pet.).

Here, appellant waived a jury and entered a guilty pleato two offenses of aggravated
assault. Duringthe pre-sentenceinvestigation, appellant denied cul pability for hisparticipation
in these offenses. However, he also made a judicial confession under oath in which he
confessed that he was guilty of these offenses. Moreover, when his attorney asked him to
explain his exculpatory statement during the hearing, he did not respond. Consequently, we
find that the trial court was not required to withdraw appellant’s guilty plea and did not abuse

itsdiscretioninrefusingto do so. We, therefore, overrule the appellant’ sfirst point of error.



In his second point of error, appellant asserts that he was denied due process because
he received afive year prison sentence while his co-defendant received deferred adjudication

probation for the same offense.

Atrial court deniesadefendant due process when it arbitrarily refuses to consider the
entire range of punishment for anoffense. SeeMcClenanv. State, 661 S.W.2d 108, 110 (Tex.
Crim. App. 1983)(en banc); Norton v. State, 755 S.\W.2d 522, 524 (Tex. App—Houston [1%
Dist.] 1988, pet. ref’d).

Here, the record does not reflect defendant was denied due process. While appellant’s
five year prison sentence may be disproportionate to that of his co-defendant’ s sentence, it
fallswithinthe statutory range of punishment for aggravated assault. See TEX. PEN. CODE ANN.
§12.33 (Vernon 1996). Additionally, because appellant did not show that thetrial court acted
arbitrarily in considering the evidence or the statutory range of punishment imposed, we hold
that appellant was not denied due process. Accordingly, we overrule appellant’ s second point

of error.

In his third and fourth points of error, appellant contends that his sentence was
excessive and violated both the state and federal constitutional prohibitions against cruel and
unusua punishment. SeeU.S. CONST.amends. VIl & XIV; TEX. CONST. art. 1, 813; TEX. CODE
CRIM. PROC. ANN. art. 1.09 (Vernon 1996). We disagree.

When the punishment assessed by the judge or the jury iswithinstatutorily prescribed
limits, it is not cruel and unusual punishment. See Samuel v. State, 477 SW.2d 611, 614 (Tex.
Crim. App. 1972); Benjamin v. State, 874 S.W.2d 132, 135 (Tex. App.—Houston [14" Dist.]
1994, no pet.); Servin v. State, 745 S.W.2d 40, 41-42 (Tex. App.—Houston[14™" Dist.] 1987,
no pet.). Anindividual convicted of asecond degreefelony, such as aggravated assault, can be
punished by imprisonment for any term of two to twenty years along withan optional fine, not
exceeding $10,000 dollars. See TEX. PEN. CODE ANN. § 12.33, 22.02 (Vernon 1994)

(emphasis added). Appellant received five years imprisonment in the Texas Department of



Criminal Justice, Institutional Divisionsincause no. 744,383. Hereceived ten yearsprobation
plus a $2,000 fine in cause no. 744,384. Because the trial court sentenced appellant to a
punishment withinthe range providedfor by statute, we hold that the trial court did not assess
acruel and unusua punishment. Appellant’ sthird and fourth pointsof error areoverruled. The

judgment of thetrial court is affirmed.

/s/ Wanda M cK ee Fowl er
Justice
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