CHAPTER 3—FAMILY CODE TITLE 4 PROTECTIVE ORDERS—
PART I: STATUTES AND CASE LAW

(Tex. Fam. Code Title 4)

Note: 2013 legislative changes are noted in red.

Summary:

A protective order under Tex. Fam. Code Title 4 is available to persons who are victims of
violence perpetrated by a family or household member or by a person with whom the victim had
dating relationship.

3.1 Eligibility; venue; application contents.

3.1.1 Standing to apply.

Persons eligible to apply for a protective order under Title 4 of the Texas Family
Code are:

an adult member of the family or household on behalf of anyone in the family
or household;

e for applications filed before September 1, 2011, an adult member of a dating
relationship;

e for applications filed on or after September 1, 2011, a member of the dating
relationship, regardless of whether the member is an adult or child,;

e an adult member of the marriage if the victim is or was married as described
in Texas Family Code § 71.0021(a)(1)(B);

e any adult on behalf of a child victim of family or dating violence;*

a prosecuting attorney in the county where venue is proper;

' BCv. Rhodes, 116 S.W.3d 878 (Tex. App. —Austin 2003, no pet.). In dating violence case, any adult may file for

protective order on behalf of child but adult may not file on behalf of another adult.
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NOTE: As of June 14, 2013, per Tex. Fam. Code 8§ 81.0075, a prosecutor is not
precluded from representing a party in a proceeding in Tex. Fam. Code Title 4 cases
and the Department of Family and Protective Services in another action involving the
party, regardless of whether the protective order proceeding occurs before,
concurrently with, or after the other action involving the party.

OR
e the Department of Family and Protective Services.

(Tex. Fam. Code § 82.002; Tex. Fam. Code § 82.009 Tex. Hum. Res. Code §
54.001)

3.1.2 Courts with jurisdiction.

The protective order can be issued by a: 2
e district court;
e domestic relations court;
e juvenile court having district court jurisdiction;
e statutory county court;
e constitutional county court;
OR

o any other court given express jurisdiction over Tex. Fam. Code Title 4
cases.

2 Williams v. Williams, 19 S.W.3d 544 (Tex. App.—Fort Worth 2000, pet denied). For purposes of family violence
protective orders, the legislature defines “court” as a district court, court of domestic relations, juvenile court
having the jurisdiction of a district court, statutory county court, constitutional county court, or other court
expressly given jurisdiction under Tex. Fam. Code Title 4.

Magill v. Sheffield, 612 S.W.2d 677 (Tex. App.—Dallas 1981, no writ). Tex. Family Code Title 4 controls protective
order venue rather than statute governing continuing jurisdiction for SAPCR order.
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NOTE: A post-divorce protective order must be filed in the court where
the original divorce petition was filed but may be transferred or reassigned
to another court for the hearing.’

(Tex. Fam. Code § 71.002)

3.1.3 Venue.
The protective order application may be filed in:
e the county where the applicant resides;

e the county where the respondent resides;

e For applications filed on or after June 14, 2013: any county in which the
family violence is alleged to have occurred. Tex. Fam. Code § 82.003

e the county where a divorce or SAPCR proceeding between the parties is
pending;

e the county where the applicant resides if the applicant lives outside the county
where a divorce or SAPCR proceeding is pending;

OR

e the county where a final order was issued in a divorce or SAPCR proceeding
before the protective order application was filed.

NOTE: The applicant may choose from the available venues unless the
application is filed in the same county where a divorce or SAPCR is
pending between the parties. In that case, the application must be filed in
divorce/SAPCR court. (Tex. Fam. Code 8§ 82.005 and 85.062)

When venue is unclear, the elements in the general civil venue statute that
fix venue are examined.* Those elements are: (1) a fixed place of abode;

* Cooke v. Cooke, 65 S.W.3d 785 (Tex. App.—Dallas 2001, no pet.). A post-divorce protective order was required

by statute to be filed in the divorce court but the protective order did not have to be heard by that court and could
be transferred or reassigned.

* In re Salgado, 53 S.W.3d 752 (Tex. App.—EI Paso 2001) (orig. proceeding). In dicta in a protective order case,
the court found that venue for a minor child’s protective order application should be determined under the elements
in the general civil venue statute, which are: where the applicant has a fixed place of abode within the party’s
possession that is occupied or intended to be occupied consistently over a substantial period of time; and which is
permanent rather than temporary.
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(2) within the party’s possession; (3) that is occupied or intended to be
occupied consistently over a substantial period of time; and (4) which is
permanent rather than temporary.

(Tex. Fam. Code § 82.003; Tex. Fam. Code § 85.062; Tex. Fam. Code §
85.063)

3.1.4 Contents of application.

3.1.4.1 Standard.
The protective order application must state:
e the name and county of residence of each applicant;

e the name and county of residence of each individual alleged to have
committed family violence or dating violence;

e the relationship between the applicant and the individual alleged to
have committed family violence;

e arequest for one or more protective orders.

AND

e For applications filed on or after September 1, 2013: whether an
applicant is receiving services from the Title IV-D agency in
connection with a child support case, if known, the case number for
each open case. Tex. Fam. Code § 82.004

NOTE: If the applicant is requesting a temporary ex parte protective
order, the application must contain a detailed description of the facts and
circumstances supporting the request and be signed under oath. For
applications filed on or after September 1, 2011, the applicant’s oath need
not be notarized. See Tex. Civ. Prac. & Rem. Code § 132.001.

Although the statute does not require the application to contain either
party’s address, an address for service of notice of hearing on the
respondent will be needed.

(Tex. Fam. Code 8§ 82.002; Tex. Fam. Code 82.009)

3.1.4.2 Variables.
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If applicable, the protective order application must state:
e divorce. If the parties are divorced, the application must state that:
o acopy of the divorce decree is attached to the application;
OR

o a copy of the decree is unavailable but will be filed before the
hearing on the application.

(Tex. Fam. Code § 82.006)

e child custody or support. If the application requests protection for a
child already subject to the continuing jurisdiction of a court, the
application must state that:

o copies of the court orders affecting child custody or child support
are attached to the application;

OR

o the orders are unavailable but will be filed with the court before the
hearing.

NOTE: To avoid entering conflicting orders or to properly modify
a preexisting order, the court should determine the contents of any
preexisting child custody, visitation, or support orders. See
Chapters 7 and 15.

(Tex. Fam. Code § 82.007)

e prior, expired protective order. If the applicant and respondent were
parties to an protective order that has expired, the application must
state that a copy of the expired order is attached to the application or is
unavailable but will be filed with the court before the hearing;

AND
o a statement of how the expired order was violated;
OR
o a statement of the threatened harm that reasonably places the

applicant in fear of imminent physical harm, bodily injury, assault
or sexual assault.
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3.1.5

(Tex. Fam. Code § 82.008)

e prior, unexpired protective order. If the applicant and respondent
are parties to a protective order that is due to expire within 30 days of
the application, the new application must:

o state that a copy of the prior order is attached to the application or
will be filed before the hearing;

AND

o describe the protective order violation or threatened harm.

(Tex. Fam. Code § 82.0085)

Contents of notice of the application.

The notice of the application for the permanent protective order must:

be styled “The State of Texas v. [Respondent’s name]”;
be signed by the court’s clerk under seal and contain the clerk’s address;
state the name and location of the court and the cause number;

show the date that the application was filed and that the notice of the
application was issued,;

state the date, time, and location of the hearing;

state the applicant’s name;

state the name of all persons alleged to have committed family violence;

be directed at the person or person alleged to have committed family violence;
show the name and address of the applicant or the applicant’s legal counsel;

AND
contain the statement set out in Tex. Fam. Code § 82.041(b). >

> Tex. Fam. Code § 82.041(b). The notice of an application for a protective order must state: “An application for a

protective order has been filed in the court stated in this notice alleged that you have committed family violence.
You may employ an attorney to defend you against this allegation. You or your attorney may, but are not required
to, file a written answer to the application. Any answer must be filed before the hearing on the application. If you
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(Tex. Fam. Code § 82.041)

3.2 Temporary ex parte protective order.

Upon request of the applicant made before the hearing on the permanent order, the court
may issue a temporary (ex parte) order.

3.2.1

3.2.2

Temporary ex parte protective order application.

In addition to all the elements stated in the application for a permanent order in
support of the request for issuance of a temporary ex parte protective order, the
application must also contain:

e a detailed description of the facts and circumstances of the alleged family
violence requiring immediate issuance of a temporary protective order;

e the applicant’s signature taken under oath and averring that the allegations are
true to the applicant’s best belief and knowledge. NOTE: For applications
filed on or after September 1, 2011, the applicant’s oath need not be notarized.
See Tex. Civ. Prac. & Rem. Code § 132.001.

e For purposes of this chapter and for applications filed on or after September 1,
2011, statement signed under oath by a child is sufficient if the statement
otherwise complies with the chapter.

(Tex. Fam. Code § 82.009)

Request for exclusion from residence.

When the applicant requests that the temporary ex parte protective order
exclude the respondent from a residence shared with the applicant, the application
must allege that:

e the respondent committed an act of family violence within the past 30 days;

e the applicant currently resides or has resided at the same residence in the past
30 days;’

AND EITHER

receive this notice within 48 hours before the time set for the hearing, you may request the court reschedule the
hearing not later than 14 days after the date set for the hearing. If you do not attend the hearing, a default judgment
may be taken and a protective order may be issued against you.”

® Tex. Fam. Code § 83.006(b)(1) and (2).
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o the applicant has a legal interest in the property (ownership or leasehold);
OR

o the respondent has a legal duty to support the applicant or the applicant’s
child.”

(Tex. Fam. Code § 83.006; Tex. Fam. Code § 85.021(2))

3.2.3 Notice; service; hearing.

The temporary ex parte protective order may be issued without:
e prior notice to the respondent;
e service of process on the respondent;®

OR

e a hearing, UNLESS the applicant is requesting that the respondent be
excluded from a residence, in which case the applicant must file a sworn
affidavit justifying the exclusion and appear in person at a hearing to request
the exclusion.

NOTE: Recess of hearing. As of September 1, 2011, Texas Family Code §
83.007 (allowing the court to recess any temporary order hearing to attempt to
contact the respondent) was repealed. Under the new section (c) of Texas
Family Code 8 83.006, the court may recess the hearing to contact the
respondent only if application requests that the respondent be excluded the
respondent’s residence. Regardless of whether the respondent is contacted or
attends the hearing, the hearing must resume before the end of that working
day.

(Tex. Fam. Code § 83.006; Tex. Fam. Code § 83.007)

3.2.4 Temporary ex parte order contents.

" Tex. Fam. Code § 85.021(1)(B)(2). As used throughout Tex. Fam. Code Title 4, and defined in Tex. Fam. Code §
88.002, the term protective order includes a temporary ex parte protective order, so § 85.021(1)(B)(2) applies to
exclusions under Tex. Fam. Code § 83.006.

® Tex. Fam. Code § 82.010. See Section 3.2.7 regarding confidentiality of an application in Harris County.
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In a temporary ex parte protective order, the court is authorized by Tex. Fam.
Code 8§ 83.001(b) to “direct a respondent to do or refrain from doing specified
acts.” The temporary order should:

e name the parties and designate their respective status;

e name all persons protected by the order and the relationship of each person to
the applicant;

e state that the court has jurisdiction over the parties and the subject matter;
e state that the respondent either had reasonable notice of the order or will have
reasonable notice and an opportunity to be heard consistent with due process

before a permanent order is rendered;

e contain a finding that there is a clear and present danger of family violence by
the respondent (the reason for issuance as required by Tex. R. Civ. Pro. 683);

e set the duration of the order, not to exceed 14 day (20 days in multi-county
district courts or district courts in counties with a population over 2 million).
The temporary order may be extended multiple time for additional 14 day
periods (or 20 day periods where allowable);

e state whether the respondent is required to post bond,;

o if the respondent is ordered to be excluded from the respondent’s residence,
state that there is a clear and present danger to the applicant if the respondent
is not excluded from the residence;

e list the acts the respondent is required to do or to refrain from doing;

e list the persons with whom the respondent may not have contact;

e list the places the respondent must avoid;

e state the distance (in yards or feet) that the respondent must maintain from any
person or location listed in the “stay away” provisions of the order;

e state that the order is entitled to full faith and credit in other jurisdictions
under 18 U.S.C. 8 2265;

® Unlike the statutorily designated acts for a final protective order (found in Tex. Fam. Code §§ 85.021 and 85.022),
the temporary protective order statute does not list what acts may be required or prohibited by the court. However,
because a temporary order is a temporary injunction, court orders intended to maintain the peace and the status quo
pending the hearing on the final order are appropriate.
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e state that the temporary ex parte protective order issued under Tex. Fam. Code
Title 4 prevails over any other court order made under Tex. Fam. Code Title

3;

e if the respondent is subject to a magistrate’s order of emergency protection
(under Tex. Code Crim. Proc. art. 17.292) for alleged criminal offenses
committed against the applicant or a member of the applicant’s household,
state whether the temporary ex parte protective order controls over the
magistrate’s order of emergency protection (Tex. Fam. Code §83.005);

e if child possession or access is awarded under Tex. Fam. Code § 85.021, state
the terms of the exchange of the child (days of the week, time of day the visit
begins and ends, the place where the exchange will occur, and any restrictions
(e.g. third party supervision); and

e if child support is awarded under Tex. Fam. Code § 85.021, state the amounts
to be paid, the date payment is due, and the entity through which payment is
to be made;

AND

e contain the warning set out in Tex. Fam. Code § 85.026" (see § 3.2.5)

(Tex. Fam. Code 8§ 82.009; Tex. Fam. Code § 83.001; Tex. Fam. Code §
83.006 Tex. Fam. Code § 88.003 (incorporating 18 U.S.C. § 2265; 28 U.S.C.
88 1732A and 1738B))

Findings of fact and conclusions of law. If findings of fact and conclusions of
law are requested or issued, those findings and conclusions should be set out in a

% That warning states: “A PERSON WHO VIOLATES THIS ORDER MAY BE PUNISHED FOR
CONTEMPT OF COURT BY A FINE OF AS MUCH AS $500 OR BY CONFINEMENT IN JAIL FOR AS
LONG AS SIX MONTHS, OR BOTH. NO PERSON, INCLUDING A PERSON WHO IS PROTECTED BY
THIS ORDER, MAY GIVE PERMISSION TO ANYONE TO IGNORE OR VIOLATE ANY PROVISION OF
THIS ORDER. DURING THE TIME IN WHICH THIS ORDER IS VALID, EVERY PROVISION OF THIS
ORDER IS IN FULL FORCE AND EFFECT UNLESS A COURT CHANGES THE ORDER. IT IS UNLAWFUL
FOR ANY PERSON, OTHER THAN A PEACE OFFICER, AS DEFINED BY SECTION 1.07, PENAL CODE,
ACTIVELY ENGAGED IN EMPLOYMENT AS A SWORN, FULL-TIME PAID EMPLOYEE OF A
PROTECTIVE ORDER TO POSSESS A FIREARM OR AMMUNITION. A VIOLATION OF THIS ORDER BY
COMMISSION OF AN ACT PROHIBITED BY THE ORDER MAY BE PUNISHABLE BY A FINE OF AS
MUCH AS $4,000 OR BY CONFINEMENT IN JAIL FOR AS LONG AS ONE YEAR, OR BOTH. AN ACT
THAT RESULTS IN FAMILY VIOLENCE MAY BE PROSECUTED AS A SEPARATE MISDEMEANOR OR
FELONY OFFENSE. IF THE ACT IS PROSECUTED AS A SEPARATE FELONY OFFENSE, IT IS
PUNISHABLE BY CONFINEMENT IN PRISON FOR AT LEAST TWO YEARS.”
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separate document and should include facts to support the ordering language
above. With respect to an order excluding a respondent from a residence, the
findings should state that :

e the application contained the applicant’s sworn statement reciting facts
establishing the need for the exclusion;

e at the hearing, the applicant provided sworn evidence to support the exclusion;

e the respondent committed family violence against a member of the applicant’s
household within the past 30 days;

e that there is a clear and present danger to the applicant if the respondent is not
excluded from the residence;

e that the applicant has resided at the residence in the past 30 days;
AND

e that either the applicant has an ownership or leasehold interest in the residence
or the respondent has a duty to support the applicant or a child of the
applicant;

If child possession, access, or support is ordered, the findings of fact should
include facts to support the conclusion that:

e (for child possession or visitation awarded under Tex. Fam. Code § 85.021)
the temporary ex parte protective order complies with the Uniform Child
Custody Jurisdiction and Enforcement Act (Tex. Fam. Code ch. 152);** and

e (for child support awarded under Tex. Fam. Code 8§ 85.021) that the
temporary ex parte protective order complies with the jurisdictional
requirements of Tex. Fam. Code ch. 159 and the federal full faith and credit
for Child Support Orders Act in 28 U.S.C. § 1738B,;

3.2.5 Enforcing an order to vacate aresidence.

If temporary ex parte protective order the temporary or permanent protective
order includes a requirement that the alleged offender vacate his residence, the
court shall, upon request, issue an order requiring the appropriate law
enforcement agency to:

1 As used throughout Tex. Fam. Code Title 4, and defined in Tex. Fam. Code § 88.002, the term protective order
includes a temporary ex parte protective order so that whatever may be ordered in a permanent order under Tex.
Fam. Code 88 85.021 and 85.022 may be included in a temporary protective order.
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3.2.6

e accompany the applicant-victim to the residence;

e inform the respondent of the order to vacate;

e protect the applicant-victim while the applicant takes possession;
AND

e protect the applicant-victim during the time it takes to gather up personal
property if the respondent refuses to vacate the residence.

(Tex. Fam. Code § 86.003)

Warning in temporary ex parte protective order.

For applications filed before September 1, 2011, the temporary order warning
must state:

“A PERSON WHO VIOLATES THIS ORDER MAY BE PUNISHED FOR
CONTEMPT OF COURT BY A FINE OF AS MUCH AS $500 OR BY
CONFINEMENT IN JAIL FOR AS LONG AS SIX MONTHS, OR BOTH. NO
PERSON, INCLUDING A PERSON WHO IS PROTECTED BY THIS ORDER,
MAY GIVE PERMISSION TO ANYONE TO IGNORE OR VIOLATE ANY
PROVISION OF THIS ORDER. DURING THE TIME IN WHICH THIS
ORDER IS VALID, EVERY PROVISION OF THIS ORDER IS IN FULL
FORCE AND EFFECT UNLESS A COURT CHANGES THE ORDER. IT IS
UNLAWFUL FOR ANY PERSON, OTHER THAN A PEACE OFFICER, AS
DEFINED BY SECTION 1.07, PENAL CODE, ACTIVELY ENGAGED IN
EMPLOYMENT AS A SWORN, FULL-TIME PAID EMPLOYEE OF A
STATE AGENCY OR POLITICAL SUBDIVISION, WHO IS SUBJECT TOA
PROTECTIVE ORDER TO POSSESS A FIREARM OR AMMUNITION.

For orders based on applications filed on or after September 1, 2011, the
temporary must ALSO contain the following warning, in letters that are either
bold type, underscored, or in all caps:

“A PERSON WHO VIOLATES THIS ORDER MAY BE PUNISHED FOR
CONTEMPT OF COURT BY A FINE OF AS MUCH AS $500 OR BY
CONFINEMENT IN JAIL FOR AS LONG AS SIX MONTHS, OR BOTH. NO

The Texas Family Violence Benchbook — September 2013 — 12


http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038362E30303329&keyenum=15452&keytnum=0

PERSON, INCLUDING A PERSON WHO IS PROTECTED BY THIS ORDER,
MAY GIVE PERMISSION TO ANYONE TO IGNORE OR VIOLATE ANY
PROVISION OF THIS ORDER. DURING THE TIME IN WHICH THIS
ORDER IS VALID, EVERY PROVISION OF THIS ORDER IS IN FULL
FORCE AND EFFECT UNLESS A COURT CHANGES THE ORDER. IT IS
UNLAWFUL FOR ANY PERSON, OTHER THAN A PEACE OFFICER, AS
DEFINED BY SECTION 1.07, PENAL CODE, ACTIVELY ENGAGED IN
EMPLOYMENT AS A SWORN, FULL-TIME PAID EMPLOYEE OF A
STATE AGENCY OR POLITICAL SUBDIVISION, WHO IS SUBJECT TOA
PROTECTIVE ORDER TO POSSESS A FIREARM OR AMMUNITION. A
VIOLATION OF THIS ORDER BY COMMISSION OF AN ACT
PROHIBITED BY THE ORDER MAY BE PUNISHABLE BY A FINE OF AS
MUCH AS $4,000 OR BY CONFINEMENT IN JAIL FOR AS LONG AS ONE
YEAR, OR BOTH. AN ACT THAT RESULTS IN FAMILY VIOLENCE MAY
BE PROSECUTED AS A SEPARATE MISDEMEANOR OR FELONY
OFFENSE. IF THE ACT IS PROSECUTED AS A SEPARATE FELONY
OFFENSE, IT IS PUNISHABLE BY CONFINEMENT IN PRISON FOR AT
LEAST TWO YEARS.”

(Tex. Fam. Code § 85.026)

3.2.7 Service of temporary ex parte protective order.

As a practical matter, the temporary ex parte order will almost always be served
along with the notice of the application for the permanent order (although in
theory it could be filed and served separately) so that the service provisions of
Tex. Fam. Code § 82.043 apply. See § 3.4.2.

The applicant should be provided a certified copy of the temporary order. The
clerk must also forward a copy of the order, along with the completed DPS
protective order data entry sheet (see 8 19.11) to the local law enforcement
agency (either the police department or the sheriff’s office, but not the
Department of Public Safety) having jurisdiction over the applicant’s residence.

NOTE ON CONFIDENTIALITY: In counties with populations of 3.4 million
or more (currently only Harris County), the protective order application is
confidential except as to the respondent and not subject to disclosure under Tex.
Gov’t Code Ch. 522 until after the earlier of the time:
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e the respondent has been served with the application;
OR
e the date of the hearing on the application.

(Tex. Fam. Code § 82.010)

3.2.8 Extension of term of temporary ex parte protective order.

A temporary ex parte protective order may be extended for periods not to exceed
the period of the initial order (14 days except in district court in multi-county
districts or in counties over 2 million in population, where it may be extended for
20 days). The extension may be granted on request of the applicant or the court
can extend the order on its own motion. Multiple extensions are permitted.*?

(Tex. Fam. Code § 83.002)

3.2.9 Enforcement of temporary ex parte protective order.

A temporary order is enforceable against a respondent by any court with
jurisdiction in the county where: the order issued, the respondent resides, or an
alleged violation occurred. The temporary order is enforceable:

e Dbefore service on the respondent, only by contempt;

e after service on th