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USER’S GUIDE

Bullets:

The use of the ) signifies the entry is part of a single sentence
The use of the e signifies the entry is part of list

Chapter organization and formatting. Each substantive chapter is divided into two
parts: Part | contains primary sources (statutes annotated with case law); Part 1l
contains the non-primary sources and references.

Civil and criminal law topics are addressed separately as are the different types of
protective orders. Child custody, support, and abduction in the context of protective
orders are addressed both in separate chapters and in pertinent sections of other
chapters.

Each chapter title is followed by a list of the statutes addressed in the chapter. The
chapter begins with a summary of the topics covered. As noted above, Part | of the
chapter sets out the statutes, in outline form, annotated with relevant case law that
appears in the footnotes.

Part 11 of each chapter begins with a narrative summary of the statutes. Thereafter,
statistical or other relevant information from secondary sources is presented.

Citation format. The cited statutes and case law are contained in the Lexis 2010 online
legal database. Therefore, the citation format used was for electronic sources (see
Bluebook Rules 12 and 18). However, the parenthetical (Lexis 2010) after each cite
was omitted as unnecessarily repetitive. Bluebook and Texas rules for case law
citations were followed.

Document Map (expandable table of contents) feature. Each page should display
three icons in the upper left corner. Clicking on the middle icon will open the
Document Map, which contains a navigable table of contents (TOC). The user can click
on the “+” or “-” sign to the left of each entry to collapse or expand the levels of TOC
displayed. By clicking on an entry on the Document Map, the cursor will move directly
to the page for that entry.

Hyperlinks to citations: Statutes and case law citations have been hyperlinked into the
Lexis online legal database. By opening the user’s online Lexis account and then
opening the Benchbook, the user can link directly to the statute or case in the Lexis
database. Users lacking Lexis access can go to Texas Courts Online at
http://www.courts.state.tx.us/ to access case law cited in the Benchbook and to the
Texas Constitution and Statutes homepage at: http://www.statutes.legis.state.tx.us/ to
link to statutes.
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Hyperlinks within sections. Some sections have internal hyperlinks on the first page.
For instance, the first page of the Texas cases list has a hyperlinked alphabet so the user
can search for cases by the first letter of the citation.

Index. The page number listed in the General Index corresponds to the page number
listed in the footer on each page. The “Go To” feature on the toolbar navigates to the
page number that appears on the toolbar, which differs from the page number in the
footer.

Indices and cross-references. Chapter 19 contains the indices and cross-references to:
Texas cases, federal cases, statutes, journal article abstracts, and the general index.

Navigation: From any place in the text, to return to the previous place in the text, hit
the “Alt” key and the back arrow (<) key, sequentially.

Resources: Chapter 19 includes a resource list for internet resources, telephonic
hotlines, and other material.

Search: To use the search function, click “edit” in the tool bar then click “find” and
enter the term to be located. The user can also insert the search term in the “Find” box

on the toolbar and click on the ™ mark next to that box.

Table of Contents. The Table of Contents (TOC) in the Benchbook (as opposed to in
the Document Map) is also navigable. When a TOC entry is clicked, the cursor will
move to the page containing that entry. To return to the TOC, the user presses the
“ALT” key and the <—key sequentially.
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The Supreme Court of Texas

CHIEF JUSTICE CLERK
WALLACE B. JEFFERSON 201 West 14th Street  Post Office Box 12248  Austin TX 78711 BLAKE A. HAWTHORNE
2 -131 Facsimile: 512/463-1365
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R. WILLETT PUBLICINFORMATION OFFICER
RON - December 6, 2010

EVA M. GUZMAN
DEBRA H. LEHRMANN

OSLER McCARTHY

To the Judges of the State of Texas,

I am pleased to introduce a new resource for the Texas judiciary—the first benchbook devoted entirely to
the law on family violence in Texas. A project of the Office of Court Administration, this resource was made
possible with grant funding from the Criminal Justice Division of the Office of the Governor in conjunction with
the U.S. Department of Justice Office of Violence Against Women’s STOP program.

Reported family violence incidents adversely impact the lives of over 200,000 Texans each year and it is
estimated that only about half of all family violence incidents are reported to law enforcement. Family violence is
a phenomenon with high social and economic costs—costs measured in scores of lost lives, thousands of injuries,
and millions of dollars in lost wages and work-days each year.

Only a fraction of the reported family violence incidents result in legal action, but this fraction has significant
impact on the Texas legal system. In the thirty years since Texas first enacted its family violence protective order
statute, the body of state and federal law in this area has grown exponentially. Familiarity with the law of “family
violence” means knowledge of state and federal laws on a wide variety of subjects, including: criminal law; family
law (divorces, suits affecting the parent-child relationship, protective orders); immigration; full faith and credit; and
firearms regulation. Mastery of family violence law is a formidable task.

To help with this task, this benchbook provides the Texas judiciary with a single, comprehensive reference
for family violence law. In addition to identifying and organizing the relevant primary sources (state and federal
statutes annotated with case law), the benchbook also takes advantage of current technology by providing hyperlinks
to the on-line resources discussed in each chapter’s comments section.

I join the Office of Court Administration, and its grant partner the Texas Council on Family Violence, in
commending this benchbook to Texas jurists as a valuable resource for bringing justice to Texans affected by family

violence. Stiibesly:
Pitace 7. Ger

Wallace B. Jefferson
Chief Justice
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PREFACE

To present the topic of domestic violence in a neutral way does not
mean | condone it, nor does it mean | do not feel compassion and
concern for its victims. Neutrality does not mean | think both the victim
and the perpetrator share some “blame” for its occurrence. Domestic
violence is criminal conduct. It is the result of a conscious choice made
by one party to an intimate relationship (statistically, that party is usually
male) to engage in dangerous, hurtful and highly inappropriate conduct
against the other to gain or maintain power and control. My neutrality
reflects my effort to approach the topic of domestic violence from the
point of view of a judge and an academic, not an advocate, and to
encourage critical thinking about the legal system’s efforts to address it.

Hon. Diane Kiesel, Preface to Domestic Violence: Law, Policy, and Practice.!

In the preface to her textbook on domestic violence, Judge Kiesel could have been
describing the purpose of this Benchbook—to set out the Texas and federal laws on
family violence and to consider them with the impartial and unbiased view expected of
a judge. The readers of this Benchbook are encouraged to use the material herein to
begin or continue a critical analysis of how the legal system can best address the
problem of family violence.

This Benchbook is an amalgamation of cases, statutes, and other resources. It both sets
out the basic law within its “four corners” and guides the user to additional material by
exploiting the relevant internet resources. In the 30-odd years since Texas enacted the
first family violence protective order statute, scholarship and technology have
developed to the point where large amounts of scholarly and empirically-based material
are now available literally with a “click.” Rather than rephrase or incorporate material
wholesale, the Benchbook summarizes and links to the pertinent resources.

As for format, the Benchbook is primarily structured to be quickly scanned rather than
closely read. From the editor’s point of view, success will be measured in part by the
accuracy of the context and by the ease of navigation to that content.

Ann Landeros

Domestic Violence Resource Attorney
Office of Court Administration

Editor

December 2010

! Diane Kiesel, Domestic Violence: Law, Policy, and Practice xix (2007). Copyright Matthew Bender &
Company, Inc., a member of the LexisNexis Group. All rights reserved. Reprinted by permission.
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CHAPTER 1—BEST PRACTICES

Summary:

For the best practices listed in this chapter, the underlying premise is that, in family
violence cases, the legal process should serve one or both of two goals: (1) improve
(personal or communal) safety; or (2) protect due process rights. First and foremost for
a victim, legal redress should reduce danger and improve safety. For all parties, the
legal process should provide fundamental due process rights—timely notice and an
opportunity to be heard—at each stage.

To be a “best” practice, the practice or procedure must enhance one goal without
significant adverse impact on the other. The ideal “best” practice actively promotes
both safety and due process. A practice that promotes one goal but has a significant
adverse impact on the other may be unavoidable in some situations, but it will not be
considered a “best” practice.

By training and education, most judges are familiar with procedural and substantive
due process concepts. In family violence cases, the judge must also be aware of how
the legal process affects the participants’ physical safety. Safety considerations are
hardly a mainstay of a standard legal education. Nevertheless, innovative judges have
used the legal process to promote safety without impeding due process. These
innovations are the subject of many of the suggested “best practices” in this chapter.

The best practices suggested herein represent the collected wisdom of a panel of judges
who have decades of experience handling family violence issues. These judges are
united in a common dedication to improving the resolution of family violence cases.
Their work provides a solid foundation for those who seek to improve the outcomes in
cases with family violence issues.

1.1 Safety considerations in legal proceedings.

The potential for family violence does not stop at the courthouse door. A judge
must be concerned not only for the participants’ safety but also for the safety of
everyone who may be exposed to violence inside and outside the courtroom.

1.1.1 Courthouse safety.

Observable and effective courthouse security can not only deter violence
but can also help reassure victims and enhance the efficacy of the legal
process.

1.1.1.1  Restricted access and entry screening.



1112

1.1.13

Best practices include:

requiring the public to be screened by a metal detectors or
searched with wands by staff before entering the courthouse;

screening persons attending legal proceedings held outside a
courthouse with a wand if metal detectors are not available;

having special entrances and secure parking for judges and
staff; and

enacting and enforcing restrictions on access to non-public
areas of the courthouse (e.g., requiring security cards to
access non-public spaces).

Waiting and seating areas.

Best practices include:

screening all persons entering the courthouse to attend a
proceeding involving family violence issues for weapons;

providing separate waiting and seating areas for the
applicant/victim and the defendant/respondent; ask persons
accompanying a party to sit with that party;

if separate areas are not available, requiring
defendant/respondent to wait in a designated area within the
courtroom (e.g., the first row of visitor seating) and have the
applicant/victim sit in the area furthest away (and out of line
of sight) of the first row;

reserving a designated, secure waiting area for applicants,
victims, advocates, and other persons who provide support
for victims and witnesses, and

limiting the possibility of direct contact between the parties
in the courtroom.

Monitoring.

Best practices include:

having the waiting or seating area monitored by staff
(preferably an armed peace officer);
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e searching courtroom, waiting areas, conference rooms,
hallways and stairwells adjacent to the courtroom for
weapons;

e searching all persons entering the courtroom (NOTE: due
process concerns may be raised if only certain individuals are
searched);

e informing applicants/victims of “safe areas” within the
courthouse and how to contact courthouse security;

e having enhanced security present in the courtroom when
indicated; and

e having staff become familiar with persons who are typically
in attendance at court (e.g., advocates, prosecutors, expert
witnesses, counselors, public defenders).

1114 Departures.
Best practices include:

e staggering departure times from the courtroom. Ask the
applicant/victim how long it will take to leave the courthouse
complex and require the respondent/defendant to stay in the
courtroom (under monitoring) for the amount of time the
applicant needs to leave plus fifteen minutes;

e if there are multiple exits from the courthouse, requiring the
respondent/defendant to use a particular exit;

e having two court officers simultaneously monitor the inside
and immediate vicinity of the courtroom; and

e offering the victim/applicant an escort from the courtroom to
transportation.

1.1.2 Courtroom security, arrangement, and etiquette.

Best practices include:

e informing all persons in the courtroom that they must obey
courtroom etiquette;

e informing the parties how to behave during the hearing (i.e., direct
remarks to the judge; do not interrupt; avoid slang and vulgarities,
and speak in a civil tone);
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e having armed security present before, during, and after family
violence hearings;

e having a “panic button” or other way to summon additional security
promptly; and

e arranging the courtroom so that:
o the exits are easily accessible,
o there is a center aisle between the seating areas,

o the judge and staff have the widest possible view of the seating
area; and

o staff has a view from the courtroom into the adjoining hallway.

1.2 Docketing family violence cases.

Whether the docket is criminal or civil, a dedicated docket for cases with family
violence issues has several advantages. A dedicated docket aids in staffing (e.g.,
improves the availability of trained staff and security personnel), allows
prosecutors and defense attorneys to group cases, facilitates the participation by
advocates and treatment providers, and focuses attention on the importance of
resolving family cases.

1.2.1 Screening cases.

Early identification of family violence issues in filed cases can help the
court plan its docket. The court can work with the clerk’s office to
implement a system that identifies and groups family violence cases for
designated dockets. When the nature of the case is not obvious, the case
can be screened according to the nature of the relationship between the
victim and the accused. Whether civil or criminal, if the case involves a
victim and accused who are members of a family or household or have a
dating relationship, the case is appropriate for a family violence docket.

Because all the protective order statutes in Texas law have procedural
similarities, protective order applications that do not require a particular
relationship between the parties (sexual assault victims, magistrate’s
orders of emergency protection, victims of bias/prejudice offense) may
also be included on a family violence docket.

2 As defined in Tex Fam. Code § 71.002 and § 71.004.
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1.3

Best practices. The best practice is to screen the cases as early as
possible (such as when the warrant issues or when the petition is filed)
for family violence issues and set the family violence cases on the
appropriate docket.

1.2.2 Settings.

A regularly scheduled family violence docket can simplify the logistics
of case preparation for all participants.

When choosing a time to hold a family violence docket, input from the
“stakeholders” (prosecutors, local bar, probation, advocates, law
enforcement) is helpful, as is coordination between courts. Allowing
attorneys (on both sides of the case) to group cases promotes efficiency.
Organizing the docket according to the type of proceeding (e.g.,
probation revocation, pretrial motions, trial on the merits) is also helpful.
Taking pleas, sentencing, or holding compliance hearings at the start of
a docket may enlighten waiting parties in other cases about what to
expect from non-compliance.

Best practices. For civil family violence cases, the best practice is to
hold the hearing on the merits as soon as practicable consistent with the
statute. For instance, the best practice is to hear a Title 4 family violence
protective order application as soon as possible after the expiration of
the 48-hour-notice period to the respondent.

Continuances.

Continuances mean delay; delay impedes case resolution. Slow case resolution
usually impedes both safety and due process goals.

Regardless of whether the case is on a dedicated family violence docket,
continuing a case with family violence issues requires careful consideration.

The first consideration is whether the continuance will adversely impact either
safety or due process for a party. Both the accused and the victim/complainant
have due process rights. For certain types of cases (e.g., family violence
protective orders), there are statutory constraints on granting a continuance—for
instance, a civil case may not be delayed solely to await resolution of a criminal
matter. (See § 3.4)

The “period of instability” is that period immediately after the victim separates
from the abuser. This period is one of the most dangerous times for a family
violence victim. Delays in the legal process during this period exacerbate the
danger to the victim. A family violence perpetrator may take advantage of a
delay in a legal proceeding to further threaten, intimidate, coerce, or discourage
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the victim from participating in the case. Lack of financial support or
enforceable child custody orders while a case is pending may force a victim to
abandon the attempt to live apart from the abuser.

Best practices. Limiting continuances so that the case is almost always tried
on its first setting can reduce backlogs, prompt attorneys to be prepared for trial,
reduce inconvenience to witnesses, and reduce the period of instability for the
parties.

The best practice is for the courts handling civil family violence cases to have a
uniform and consistently applied local rule or policy NOT to continue a family
violence case UNLESS the parties agree that neither safety nor due process will
be compromised and then ONLY if the continuance will not violate a statute,
procedural rule, or local rule. Motions for continuance should be in writing or
on the record and a ruling granting a continuance should state the specific
reason for the continuance on the record.

The best practice for courts handling criminal cases with family violence issues
is to set a reasonable time frame (e.g., 90 days after indictment) in which these
cases will be resolved consistent with due process. The court should work with
prosecutors, the defense bar, the probation office, and victim advocates to
determine what time frame is appropriate for all concerned. Cases that linger
unresolved past the targeted disposition should thereafter be given a priority
setting for trial. Before granting a continuance, the judge should confirm that
the defendant is under bond conditions that protect the victim and that those
protective conditions have not been violated.

Specialized training of judges and staff.

In addition to dedicated family violence dockets, an additional way to improve
handling of family violence cases is to assign those cases primarily to judges
who have special training or experience in that subject matter.

With experience and advanced training comes efficiency and facility.
Continuity promotes consistency, which is especially important for enforcement
and offender accountability. Familiarity with local resources (shelters, treatment
providers, etc.) can improve outcomes.

Having staff trained in family violence issues to support the judge also enhances
efficiency. Trained staff can better screen cases, disseminate information to
parties, and anticipate what resources may be needed to resolve the case. For
instance, training staff to screen cases to determine when an interpreter will be
needed can avoid delays.
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1.6

Best practices. The best practice is for courts handling family violence cases
to be staffed with judges and other personnel who have subject matter expertise
in this area.

Community resources.

Courts handling cases with family violence issues will often need to refer
victims and perpetrators to community service providers. The judge should
know the availability and quality of the local organizations (e.g., family
violence shelters, substance abuse and mental health treatment providers,
batterer’s intervention programs, and legal aid programs). Representatives from
those organizations can provide support that will enhance the parties’ ability to
follow the court’s orders. The court’s orders should be tailored to take
advantage of the available resources. At the very least, the court should make
information about the resources available in the courtroom and at the
courthouse.

Best practices. The courts should have a working knowledge of the local
community service organizations and the type and quality of resources and
invite those organizations to provide information or support to participants in
family violence cases.

Best practices for utilizing community resources effectively include:

e working with the organization’s staff to learn about the available resources
and to coordinate efforts;

e convening a regular stakeholders meeting to discuss how all participants in a
family violence case can benefit from local resources;

e making referral information (brochures, flyers, signs, other material)
available throughout the courthouse;

¢ inviting advocates, counselors, and treatment providers to work with court
staff to integrate community services into the case process (e.g. allowing
advocates to counsel victims who are reluctant to prosecute); and

e offering meeting or office space in the courthouse to community service
groups that address the parties’ needs.

Lethality assessments.

Judges who handle cases involving family violence issues should be familiar
with the risk factors associated with lethality and perform the lethality
assessment for each case.
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Risk factors that are considered significant include threatened or attempted
strangulation (see 8§ 10.37); forced sex, stalking, signs of jealousy/
possessiveness, threats to kill self or others, threats to use a weapon, or access to
firearms (see 8 3.23). An additional factor to consider is whether the accused
has access to the victim’s children and the degree of risk posed to those
children.

Best practices. In any type of proceeding involving family violence issues,
the judge should assess the lethality risk posed by the accused to the victim or
the victim’s family or household and make rulings in accordance with this
assessment.

1.7 Pretrial release (bond).

When setting bond conditions for a case involving family violence, the judge or
magistrate should evaluate relevant information regarding the impact of the
defendant’s release on the safety of the victim and the community. Whether a
surety or personal bond is granted, the bond conditions should be tailored to
promote safety as well as ensure the accused will appear at future settings in the
case. In any event, the bond should state that the defendant is subject to arrest
for a violation of a condition related to safety.

The judge or magistrate should also evaluate the case to assess whether a
magistrate’s order of emergency protection should issue. For certain offenses
(family violence resulting in serious bodily injury or use or exhibition of a
deadly weapon during an assault), a magistrate’s order of emergency protection
must issue.® In considering the necessity for a magistrate’s order of emergency
protection, the judge or magistrate should perform a lethality assessment based
on the best information available. (See § 1.9)

Best practices. In family violence offenses, to ensure that all relevant
information is presented, the magistrate or judge should hear from both parties
(i.e., the state and the defendant) before setting bond. In the most optimal
situation, the victim is also present at the hearing to provide information.
However, in many instances, the bond hearing may need to be held before the
state is able to notify the victim. Even if the victim is not at the hearing, the
judge or magistrate can, and should, always review the victim or complainant’s
affidavit before considering bond.

In setting bond in a family violence cases, the judge or magistrate should
consider the defendant’s history of family violence or crime, the injuries
sustained by the victim, whether children were involved or witnessed the
incident, the relationship of the accused and the victim, whether weapons were
used or displayed during the offense, and the defendant’s history of substance

® The statute (Tex. Code Crim. Proc. art.17.292) does not state whether the victim can reject the
protection of a mandatory order.
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abuse. Upon request of the victim, the judge or magistrate should consider the
victim’s statement prior to setting bond.

Even when the magistrate’s order is discretionary, the best practice is for the
magistrate to assume that an emergency order of protection is needed UNLESS
there is affirmative evidence to the contrary. The magistrate’s order should
include, at minimum, no-contact and stay-away provisions to protect the victim.
These provisions should specify the accused must maintain a distance of at least
200 yards from protected persons and places. The court should set up a system
where the orders are immediately available to all law enforcement agencies. The
victim should be informed of how to report a violation.

Whether or not a magistrate’s order is issued, the bond conditions should be
tailored to protect the victim. Unless there is affirmative evidence that
protective conditions are not necessary, the bond should contain conditions that
the accused stay away from and have no contact with the victim.

1.8 Ex parte hearings.

On the theory that informed litigants are better prepared litigants, it is in the
court’s interest to encourage the prosecutor’s or clerk’s offices or community
service organizations to have information about protective order legal
proceedings available at the courthouse for all potential litigants.

A brochure or checklist citing the relevant statutes and rules might help an
applicant evaluate (1) eligibility (does the applicant meet all jurisdictional
requirements?); (2) viability (do the facts justify an order?); and (3) feasibility
(is the relief available appropriate or desired?). The information should also
inform the potential respondent about the respondent’s rights and duties in the
legal system. The information should be available in a publicly accessible place
(e.g., on a table or in a rack) and be translated into other languages common in
the community.

Unlike most civil judgments, family violence protective orders are required to
include a finding of fact about the occurrence of family violence between the
parties.* In applications for temporary ex parte orders, the court must determine

* An appellate court held that Tex. R. Civ. P. 299a (prohibiting findings of fact in judgments) does not
control in Tex. Fam. Code Title 4 protective orders. Pena v. Garza, 61 S.W.3d 529, 531-32 (Tex. App.—
San Antonio 2001, no pet.). In a protective order application case, the trial court did not err by reciting of
the findings required by Tex. Fam. Code § 85.001 in the judgment. The specific statutory directive to
find whether family violence occurred or is likely to occur in the future trumps the general rule in Tex. R.
Civ. Proc. 299a that findings of fact should not be recited in a judgment.

The language requiring the court make findings in the permanent protective order is mirrored in the
requirements for a temporary ex parte protective order. Tex. Fam. Code § 85.001(a) states: At the close
of the hearing on an application, the court shall find whether (1) family violence and occurred and (2)
family violence is likely to occur in the future. Likewise, Tex. Fam. Code § 83.001 requires the court to
enter a temporary ex parte protective order if it finds that the information in the application establishes a
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when the information presented established a clear and present danger of family
violence. This determination can be announced as part of the ruling.

Best practices. The best practice is to have information publicly available in
the courthouse explaining the basic procedures for an ex parte protective order
hearing. By so doing, the court can facilitate the hearing process and reduce
delays in resolving the case. The court might arrange to have the prosecutor’s
office, an advocacy group, or other appropriate entity have regular public
meetings at the courthouse to explain the process to parties or potential parties.

In its ruling on a matter, a court can state the basis of its decision. When ruling
on a protective order application, the court is required to make a finding about
family violence. When ruling on an application for a temporary protective
order, the court should announce it finding based on the clear and present
danger standard. This information will help the parties and the public
understand the court’s decision.

When an application is denied and no amended application is presented during
that court session, the applicant can be directed to the appropriate resource (e.g.,
the prosecutor’s office or a family violence shelter) for safety planning or other
information.

When a hearing is required on an ex parte application (i.e., when the applicant
requests that the respondent be excluded from the parties’ shared residence), the
best practice is to have the hearing on the record with all witnesses being placed
under oath before giving information. (See § 1.28 for due process
considerations.) If the defendant/respondent is ordered to vacate and stay away
from the residence, the judge should inform the applicant/victim of the right to
have a law enforcement officer present when the defendant/respondent is served
with the notice.

Whether or not a hearing is held before an ex parte order issues, the court
should inform the applicant of the necessity of appearing on the hearing date for
the permanent order and how to report a violation of the ex parte order. The
court may also refer the victim to appropriate staff or community service
providers to develop a safety plan.

Avoiding conflicts with other orders.

Because the parties, particularly those with children in common, may be subject
to other orders, the court should affirmatively inquire or seek out information
about prior orders in other civil or criminal cases and tailor the new order to
avoid conflicts with prior orders. When the application shows that children are

clear and present danger of family violence. The Pena case rationale for including a finding in a
permanent protective order applies equally to temporary ex parte protective orders.
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living with the parties, the court should specifically inquire if there is an order
or case pending regarding the children’s welfare.

Best practices. The court should affirmatively inquire about the existence of
prior orders. If information about prior orders is unreliable, the court should
include a provision in the protective order designating which order controls in
the event of a conflict between orders.

Protective order hearings.

To make a determination about whether a protective order should issue in a
family violence case, the judge needs evidence regarding:

e the date of service of the notice of hearing on the respondent;

e the nature of the relationship between the applicant and the respondent;

e the nature of the alleged acts of family violence;

e the nature of the alleged threats to commit family violence;

e where and when the alleged family violence occurred;

e when the alleged threats of family violence occurred;

e the nature and extent of any injury sustained by the applicant or another
person as a result of the respondent’s acts;

e who, besides the applicant, has been a victim of the family violence;

e whether the respondent possesses firearms or ammunition;

e whether the respondent has full time employment with a law enforcement
agency as a peace officer or a member of the armed services who is required
to possess a firearm for official use;

e whether the respondent has a concealed handgun permit; and

o whether family violence is likely to occur in the future.

To tailor a protective order to meet the needs of a particular applicant, the judge
needs evidence regarding:

e the places where the applicant resides, works, attends school, or regularly
frequents (e.g., church);
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e the places where other persons protected by the order reside, work, attend
school or regularly frequent (e.g., day care);

¢ the names, ages, and home state jurisdiction for any child the parties have in
common (whether by birth or adoption);

e for child support orders, the gross monthly income of each party and
whether a party is providing medical insurance coverage for the child and, if
s0, the cost of the insurance coverage ;

o for child support, whether a party has a duty to support other minor children
who are not subject to this order;

o for child custody, whether the presumption regarding joint custody applies;

e for child visitation, whether it is in the child’s best interest to have visitation
with the abusive party;

o for child visitation, whether any visitation with the abusive party should be
supervised and how such supervision can occur; and

e whether the respondent has a substance abuse problem.

The court has the right and duty to manage the hearing. As with temporary
orders, one method of managing the hearing is to have the prosecutor’s or
clerk’s office provide the parties (especially pro se litigants) a checklist or
outline to follow that refers to the controlling statutes, describes the type of
information relevant to the proceeding, and enumerates the relief available to
the prevailing party. Such case management can help avoid an incomplete,
haphazard evidentiary presentation, provide an easy reference to controlling
law, and focus the parties’ efforts to present a case.

Protective order contents.

Protective orders should be crafted to protect the applicant, deter the
respondent, be enforceable in Texas, and be entitled to full faith and credit in
other states. A well-crafted protective order will:

e Dbe legible (have it typed or, if it is a “fill in the blank” order, make sure the
handwritten portion is clearly printed);

e state (print or type) contact information for the issuing court;
e state the names of the parties, their status (i.e., whether applicant or

respondent) and state the nature of the qualifying relationship between the
parties (e.g., spouses, parent-child, members of the same household, etc.);
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e use specific and detailed ordering language (e.g., for stay-away provisions,
state the minimum distance that must be maintained in feet or yards and if
possible state the prohibited addresses);

e avoid vague terms like “reasonable” in ordering language;

e avoid using terms like “upon the agreement of the parties,” especially about
ISsues concerning visitation, possession of property division, or payment of
support;

e separate the findings of fact and conclusions of law from the ordering
language;

e set the ordering language off from the “boilerplate” language so that it
stands out from the rest of the order;

e state each ordering provision in a separate sentence, rather than ordering a
series of acts in one sentence (e.g., “stay at least 500 feet away from 1500
Main Street, Hometown, Texas,” rather than “stay away from the applicant,
her home, her church, her school, her family and her children”);

e in each ordering provision, use direct, simple language (to the extent
possible avoid modifying clauses, conjunctives, disjunctives, adjectives, or
adverbs);

o for visitation provisions, specify the time, the addresses for exchanges, the
persons involved in any exchange, the duration of the visit. If there is no
supervised exchange location available, exchanges should occur in a safe,
public place such as a police or fire station;

e for custody provisions, state each child’s name, age, and date of birth and
state which provisions of the order apply to each child; state the type of
custody and to whom awarded,;

e for custody provisions, state whether Texas is the child’s home state under
the UCCJEA and whether the court is aware of any prior orders regarding
custody of persons to be protected by the protective order. If prior orders
exist, state that the court is exercising its authority under the UCCJEA and
the Texas Family Code to issue a temporary emergency order of protection
for the child despite the prior order because the child or a sibling or parent
of the child has been subjected to or threatened with mistreatment or abuse.
Provide a copy of the temporary emergency order to the court that issued the
prior order;

e prohibitions on contact are the preferred means of ensuring the peace. For
prohibitions on contact or communication, specify the prohibited activities
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(telephoning, texting, emailing, via third parties); do not forget to update the
standard ordering language to include new technology (e.qg., Twitter);

e to be most effective, prohibitions on contact should include a stay-away
provision. For stay-away provisions, state the exact distance (e.g., 200
yards) to be maintained from persons and places, and unless contraindicated
by security concerns, state the address of the prohibited location. Make sure
the distance is great enough (200 yards is standard) to afford protection;

o if applicable, state that specific information about the applicant or other
persons to be protected by the order is confidential under Tex. Fam. Code §
85.007 and is not to be disclosed,;

e as required by Tex. Fam. Code § 85.001," state that the court found that the
facts admitted into the record established by a preponderance of the
evidence that the person restrained committed family violence and is likely
to commit family violence in the future;

e ifitisan order based on an agreement of the parties under Tex. Fam. Code §
85.005, state that the protective order incorporates the parties’ agreement;

e if it is an order under Tex. Fam. Code § 85.005, state that the court finds,
irrespective of any agreement to the contrary by the parties, that family
violence occurred and is likely to occur in the future;

e ifitis an order under Tex. Fam. Code § 85.005, state that a violation of any
provision of the order entered under Tex. Fam. Code § 85.022 by the
respondent is punishable by contempt or criminal sanction;

e if it is an order based on the parties’ agreement, state that the order is not
enforceable as a contract;

o specifically state whether the facts admitted into the record established that,
in committing family violence, the respondent used physical force,
attempted to use physical force, used a deadly weapon, or threatened to use
a deadly weapon against a person to be protected by the order;

¢ include the following findings or conclusions of law:
o the court had jurisdiction over the subject matter and the parties;

o the court had jurisdiction to issue the protective order;

% See Pena, 61 S.W.3d at 531-32.
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o all parties, including the respondent (the restrained party), had timely
notice of the hearing and an opportunity to be heard as required by
statute;

o family violence has occurred and is likely to occur in the future;
OR

o the facts established by a preponderance of the evidence that it is in the
best interests of the applicant or a member of the applicant’s household
or family to issuance of a protective order;

e cite the statutory basis for the issuance of the protective order (include
citations supporting particular types of relief granted (e.g., Tex. Fam. Code
8 85.022(a) for an order that the respondent attend counseling);

e state the date that the order expires;

e state whether the order modifies, adopts, overrules, or supersedes a prior
order of protection or other court orders from another jurisdiction;

o if applicable, state that the child support under the protective order is to be
paid according to the terms in the prior child support order and incorporate
the terms of the prior order either verbatim into the protective order or by
reference with a copy of the prior child support order attached to the
protective order ;

e state that the order does not require the applicant or a person intended to be
protected by the order to do or refrain from doing any act listed in Tex. Fam.
Code 8§ 85.022 (this statement clarifies that the order does not contain an
impermissible “mutual” order which cannot be given full faith and credit
under federal law);

¢ include all necessary warnings and admonishments in the order;
¢ on the record, orally admonish and warn the parties that the order:

o is enforceable in all areas within or protected by the United States of
America, including all states, territories, tribal lands, commonwealths,
possessions, military bases, and the District of Columbia;

o is enforceable without registration or filing of the order with local law
enforcement authorities;

o prohibits the respondent from possessing firearms for the duration of the
order, a prohibition which carries a criminal penalty if violated;
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o can only be changed by court order and that a party must return to court
to request modifications;

o If violated by the respondent, subjects the respondent to criminal
penalties under state law;

o can be enforced against any party by civil contempt;

AND

o carries federal criminal penalties if the respondent crosses state,
territorial, tribal, or district boundaries to violate the order by any means
including stalking a person protected by the order;

e administer those warnings and admonishments (criminal and civil penalties
for violations; federal and state prohibitions on firearms possession, etc.) to
the parties;

e state that the order:

o complies with VAWA’s Full Faith and Credit provision (18 U.S.C. §
2265);°

o requires the respondent to comply with the federal and state laws that
prohibit a person restrained by a family violence protective order from
possessing weapons (18 U.S.C. § 922; Tex. Penal Code § 46.04);

o meets VAWA'’s definition of a protective order (18 U.S.C. § 2266);

AND

o if applicable, complies with the UCCJEA (Tex. Fam. Code Ch. 152) and
the Parental Kidnapping Prevention Act (28 U.S.C. § 1738A) standards
for custody and visitation of minor children;

6 18 U.S.C. 2265 states: (a) Full faith and credit. Any protection order issued that is consistent with

subsection (b) of this section by the court of one State Indian tribe, or territory (the issuing State Indian
tribe, or territory) shall be accorded full faith and credit by the court of another State Indian tribe, or
territory (the enforcing State Indian tribe, or territory) and enforced by the court and law enforcement
personnel of the other State, Indian tribal government or Territory as if it were the order of the enforcing
State or tribe.

(b) Protection order. A protection order issued by a State, tribal, or territorial court is consistent with this
subsection if—(1) such court has jurisdiction over the parties and matter under the law of such State
Indian tribe, or territory; and (2) reasonable notice and opportunity to be heard is given to the person
against whom the order is sought sufficient to protect that person's right to due process. In the case of ex
parte orders, notice and opportunity to be heard must be provided within the time required by State,
tribal, or territorial law, and in any event within a reasonable time after the order is issued, sufficient to
protect the respondent's due process rights.
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1.12

1.13

o before the hearing adjourns or before the respondent leaves the courtroom,
have the respondent sign a written acknowledgement of receipt of the
required warnings and admonishments and of a copy of order in court.

Firearms.

Persons restrained by any type of protective order or convicted of a crime
involving family violence are prohibited by state and federal law from
possessing a firearm or ammunition. The length of the prohibition varies (e.g.,
for protective orders, it expires with the order). The court is statutorily required
to warn the person of this prohibition and the criminal consequences of a
violation.

Best practices. During the hearing, the court should affirmatively inquire of
each party whether the respondent/defendant possesses firearms or ammunition
and inquire as to the number, type, location, and storage conditions of those
firearms.

The court should instruct the respondent/defendant on how to dispose of the
firearms; what proof must be submitted to the court to prove the firearms are no
longer in the person’s possession; the deadline for submitting proof of
disposition; and the consequences of failing to comply with the order. The court
may want to schedule a compliance hearing and require the
defendant/respondent to appear with proof of disposition on that date. (See §
14.7)

Each court or jurisdiction should work with local, state, and federal law
enforcement to arrange firearm surrender procedures for persons subject to the
prohibitions in 18 U.S.C. § 922. The court should consider asking local law
enforcement to adopt a procedure for storage of weapons and ammunition for
the duration of the protective order.

Whatever arrangements are made for storage, the court should not accept
storage of weapons with the respondent’s friends, family, business associates, or
at any location to which the respondent has access.

Child custody, visitation, and support provisions in protective
orders.

A defendant/respondent’s duty to support a dependent child is not abrogated by
a temporary or final protective order. When the parties to a protective order
application have children in common, leaving the issues of child custody,
visitation, and support unaddressed in the protective order may undermine its
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efficacy. Lack of financial support may drive a victim back to the abuser’ and
cannot benefit the child.

Proof of abuse will affect custody and visitation determinations (see § 7.4). In
awarding visitation when the non-custodial parent has a history or pattern of
abuse, the court must find that the visitation will not endanger the child or any
other victim of the family violence.®

Best practices. When the parties have a child in common, and if the court has
jurisdiction, the judge should address child custody, visitation, and support in
the temporary and final protective order, if only to clarify that prior orders
addressing those issues are still effective.

For child custody, visitation, and support provisions in a protective order, the
judge should:

e ascertain whether there are prior orders with provisions for child custody,
visitation, or support;

e if there are preexisting orders, inform the parties which order takes
precedence;

¢ have the parties present evidence about financial needs and resources;

e inform the parties that child support payment will be made through the
specified agency (e.g., the Attorney General’s Child Support Division, the
local domestic relations office) (payments should NOT be made directly by
party to another party);

e when visitation is allowed with the non-custodial parent, specify the
conditions for visitation—how the exchange is to occur and if supervised
visitation is required, the details for the supervision;

e include a finding of fact and conclusion of law as to whether visitation with
the non-custodial parent is in the best interests of the child;

e inform the parties that the child support and visitation provisions expire with
the protective order and provide them information about how to contact the
Attorney General’s office or private legal counsel to obtain permanent
orders; and

" L. Okun, Woman Abuse: Facts Replacing Myths, State University of New York Press (1986).
® Tex. Fam. Code §§ 153.004(d) and 153.191.
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1.14

e if custody or visitation is denied to a parent, specify what type, if any, of
communication between the parent and child is permitted.

Orders based on an agreement.

Parties can agree to the conditions and findings in a Title 4 family violence
protective orders, but the agreement must be approved by the court.’ The
agreement upon which the order is based should contain stipulated or agreed
findings of fact, refer to the relevant statutes, state the terms and conditions that
the parties have agreed should be in the order, and state that the parties agree
that the enumerated facts support a legal conclusion that it is in the best interests
of the applicant or a member of the applicant’s family or household to issue a
protective order containing the terms and conditions listed.

The court cannot approve an agreement or issue an order that requires that the
applicant be subject to a condition that is criminally enforceable.’® The
applicant can agree to be bound by civilly enforceable provisions concerning
child custody, visitation, or support, or possession or disposition of property
mutually owned or leased by the parties.™

The seminal difference between a protective order issued after a hearing
(including a default hearing) and an order based on an agreement is that the
statute? does not require that an order entered without a hearing (e.g., an order
based on an agreement) contain a finding that the respondent has committed
family violence and is likely to do so in the future.”* However, the statute does
not prohibit such a finding and to ensure the order is fully enforceable, some
judges will not issue a protective order based on an agreement that lacks a
finding of family violence against the respondent.

Best practices. When the parties request that the court issue a protective
order based on their agreement, the court should review the agreement to make
sure it does not subject the applicant to criminal prosecution for doing or failing
to do some act listed in the order. If the parties’ agreement subjects the
applicant to criminal sanctions, the court’s order should specifically reject that
part of the agreement. Although Tex. Fam. Code § 85.005 states a protective
order based on the parties’ agreement is criminally enforceable, the best practice

® Tex. Fam. Code § 85.005(a). A court has an inherent right to enforce its orders by contempt, which

would be the only remedy available should an applicant fail to comply with a provision in an agreed
order. See TRCP 308.

10 Tex. Fam. Code § 85.005(h)

1 Tex. Fam. Code §§ 85.005 and 85.021

12 Tex. Fam. Code § 85.005

13 Tex. Fam. Code § 85.005
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1.15

1.16

1.17

is for the court to make a finding of family violence even in an order issued
under Tex. Fam. Code § 85.005.

Due to the numerous collateral consequences of a finding of family violence in
a judgment (see § 10.4), the judge should specifically announce to the parties
whether the order will or will not contain such a finding and the consequences
of that decision.

Protective order registry.

All protective orders, including orders based on an agreement, orders issued in
divorce/SAPCR cases, magistrate’s orders of emergency protection, and
probation orders with protective conditions MUST be entered into the DPS
Protective Order Registry within 10 days of issuance. The Department of Public
Safety reports that not all protective orders are forwarded to law enforcement
for entry in the Registry. The failure to provide a protective order to the
Registry within 10 days not only violates the statute, it also endangers lives.
(See 8 19.11))

Best practices. The court must ensure that a copy of the signed protective
order is forwarded to the designated law enforcement office as soon as possible
after issuance and in no event should that act be delayed longer than 10 days
after issuance. The court should regularly check to make sure that ALL of its
orders are in the Registry.

Mandatory reporting of abuse or neglect.

In the course of handling a family violence case, a judge may learn facts that
support a belief that a child or elderly or disabled person is being neglected or
abused. Judges are subject to the same the mandatory reporting requirements for
abuse or neglect that apply to all other adults.

Best practice. The courts should have a policy and protocol for judicial
reporting of abuse or neglect.**

Required counseling.

The statute requires that when the court finds a person has committed family
violence, if counseling is ordered, the counseling order must require completion
of an accredited battering intervention prevention program (BIPP). There is no
statutory authority to substitute another type of counseling (e.g., anger
management program) for the BIPP.

14 Reports can be made to: http://www.dfps.state.tx.us/contact us/report_abuse.asp Abuse Hotline: 1-
800-252-5400; www.txabusehotline.org
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1.18

1.19

Best practices. The court should order the person found to have committed
family violence to attend an accredited BIP and schedule a compliance hearing
for 90 days after the date the order issues to review compliance with the
counseling order. A subsequent compliance hearing should be scheduled within
the last two months of the order’s duration.

Compliance.

Judicial monitoring of offender accountability significantly improves
compliance rates. Judicial monitoring of protective orders when there is no
companion criminal proceeding is especially important because there is no other
way (e.g. criminal probation) to monitor compliance. A compliance hearing not
only gives the court the opportunity to discourage or sanction violations but also
allows the court to give direct positive reinforcement for compliance.

Best practices. For protective orders, the court should set a compliance
hearing at the time the order is issued. At least one compliance hearing should
be set after the respondent has entered (or should have entered) the required
counseling and begun fulfilling other obligations (i.e., paying child support).
The court should also schedule an immediate compliance hearing (as soon as
proper notice allows) once the court receives a pleading alleging non-
compliance.

A Dbest practice is to set all protective orders for a compliance hearing for 90
days after issuance of the order. The compliance hearing can be reset if (1) all
court costs have been paid; (2) the respondent has filed a certification of
completion of a batterer’s intervention counseling program; and (3) if no
violations of the order have been alleged. Frequency of compliance hearings can
be adjusted according to compliance levels.

Victim recalcitrance and recantation.

When a prosecutor decides to proceed with a criminal prosecution despite the
victim’s lack of cooperation, the court may be faced with a request to impose
sanctions on the victim to coerce cooperation in the prosecution.

Best practices. Rather than second-guess the victim’s reasons for not
cooperating with the prosecution, the court should assess whether imposing a
sanction on a victim will promote either victim safety or due process. If the
sanction will only discourage the victim from seeking help in the future, it is
contraindicated. If the sanction can educate and empower the victim (for
instance, requiring the victim to prepare a safety plan or to attend counseling
session with a victim’s advocate), it may be worthwhile. The court can also
provide information to the victim about possible outcomes (e.g., deferred
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1.21

adjudication probation with required counseling or substance abuse treatment)
that may overcome the reluctance to participate in the prosecution when the
expected outcome is conviction and incarceration.

Dismissal of protective order or withdrawal of application.

When an applicant seeks to dismiss the protective order or wants to withdraw an
application for a protective order, the court should have the requested
investigated before ruling.

Best practices. The court should refer the applicant to a prosecutor or family
violence advocate for an interview about why the dismissal is being requested.
The goal of this interview is to establish that the dismissal request has not been
coerced and that the applicant is making an informed decision.

Before ruling on a request to dismiss, the court should consider requiring the
applicant to counsel with a family violence advocate and to present the court
with proof of the counseling and of a safety plan. If relevant, the counseling
should include counseling about the effect of family violence on children. For
instance, the court could request that the advocacy community provide a
regularly scheduled class to counsel applicants and complainants seeking a
dismissal of a case with family violence issues.*

The applicant can be counseled by the prosecutor or advocate as to options that
are less drastic than dismissing an order or withdrawing an application. For
instance, if the applicant has decided to have contact with the respondent, the
order might be modified to allow the contact. (Reminder: a Title 4 protective
order cannot be dismissed within a year of issuance.)*

The court’s file or the case docket sheet should document the counseling that
applicant received and the information presented by or on behalf of the
applicant in support of the request to dismiss.

Pro se litigants.

When dealing with pro se litigants, the court must manage the case so as to
gather the relevant information efficiently without providing legal advice.

In family violence cases, a preexisting power imbalance between the parties
may impede effective advocacy by the applicant/victim. Such a power
imbalance might be addressed by referring the applicant to a victim advocate.

> For instance, in Travis County, the courts can refer the movant to Project Options, which is a weekly
class where counseling is provided.

16 Tex. Fam. Code § 85.025(hb)
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The clerk’s office or the prosecutor should be encouraged to provide all litigants
with information on lawyer referrals. As noted in 8§ 1.8 and 1.10, the court
should have a plan for managing the case with pro se litigants that focuses the
parties on presentation of relevant evidence and allows both parties an
opportunity to present an effective case.

Best practices. At the beginning of the hearing, the court should announce
that the hearing is being conducted pursuant to the relevant evidentiary and
procedural standards. The court can also state specifically what standard of
proof applies, what finding must be made to order relief, and the type of relief
available if the applicant prevails.

The court may consider referring pro se litigants to the county law library or to
a non-profit agency for help with legal research. Pro se litigants are likely to
have difficulty with legal pleadings. Allowing litigants to amend complaints so
that a legitimate need for protection is not unmet due to difficulties in the legal
process is within the court’s discretion. In managing the hearing, the court can
admonish the parties to address the court, not each other, and to remain
respectful of the court and other parties during examination (e.g. no abusive
questions, no interruptions, answer the question asked). When the case involves
issues of child custody, visitation, or support, informing the parties that the
custody, visitation schedules, and support standards are dictated by statute may
help resolve conflicts.

Litigants with limited English proficiency (LEP).

Interpreters are needed when either party asks for an interpreter or when the
judge determines an interpreter is needed for effective communication
throughout the hearing. Court interpretation should be provided by a qualified
professional interpreter who adheres to ethical codes of conduct, is culturally
competent, and has training on dynamics of family and sexual violence.

Licensed court interpreters for LEP and certified interpreters for deaf/hard of
hearing persons should interpret. Even when permitted by state statute, it is
strongly recommended that the services of an unlicensed language interpreter
not be used. Family members, personal acquaintances, judges, and court
personnel should not function as interpreters. Minor children are not qualified to
interpret. A prosecutor cannot interpret for a defendant. Family violence
advocates should not interpret because it is their role to explain the proceedings
to their client, not to interpret.

In areas where licensed or qualified court interpreters are not available and for
interpretation of languages that are not commonly spoken in the community, the
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court may want to use a commercial telephone interpretation service.” These
services are available on demand and most services offer interpretation in more
than a hundred languages.

Best practices. Use licensed (for language) and certified (for deaf/hard of
hearing persons) court interpreters. If a licensed interpreter is not statutorily
required, make sure the interpreter has the requisite skills to adequately interpret
a legal proceeding. Inquire about potential conflicts of interest between the
interpreter and the parties, especially if the language is not commonly spoken
language in the community, and whether the conflict will impact the
interpreter’s ability to interpret effectively. The judge may establish need by
asking the person to state his or her name; to inform the court the person’s
preferred manner of communication; and asking the person whether the person
wants an interpreter.

To facilitate communication in an interpreted proceeding, the court should
advise everyone in the courtroom about the presence and role of the
interpreter.'®

o For the Jury- “Modes of communication other than English may be used
during the trial. The evidence you are to consider is only that provided
through the official court interpreter.”

o For the Defendant/Witness- “l want you to understand the role of the
interpreter. The court interpreter is impartial and here only to interpret the
proceedings. The interpreter will only interpret what is said without adding,
omitting or summarizing anything. The interpreter will say everything that
you say including tones, sounds, attitudes, jokes and side comments, so do
not say anything that you do not want everyone to hear. Do not ask the
interpreter for advice. If you do not understand the interpreter, then tell the
interpreter, or your lawyer, to tell me that you do not understand. If you
need a question or answer repeated, please tell me. Wait until the entire
statement has been interpreted before you answer. Do you have any
questions?”

7 For instance, the State of Texas has a contract with Language Line, Inc. for interpretation services by
telephone. The contract calls for Language Line to charge state agencies at specified rates for services.

See: http://www?2.dir.state.tx.us/ict/contracts/Pages/Details.aspx?dir _contract number=DIR-SDD-

1618&Return=http%3A//www?.dir.state.tx.us/ict/contracts/Pages/ResultsByProduct.aspx%3Fstart%3D1

%26a%3DTexasDIRProductType%253a%27TELECOMMUNICATIONS%27+TexasDIRManufacturer

Name%253a%2522Language+Line%2522

18 Adopted from the Supreme Court of Ohio Interpreter Services Program.
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1.23

For the Interpreter- “You will interpret accurately, completely, and
impartially, using your best skill and judgment in accordance with the
standards prescribed by law, follow all official guidelines established by this
court for legal interpreting, and discharge all of the solemn duties and
obligations of legal interpretation and translation.”

Other best practices include:

instructing participants to speak clearly, in their typical tone of voice and
cadence. Allow only one person to speak at a time;

allowing the interpreter to converse with the LEP person prior to the
proceeding to discuss the manner of communication, but not any facts or
allegations of the case;

asking the LEP person if he or she is able to understand and
communicate through the interpreter. Instruct the person to raise a hand
if something is not understood,;

allowing the interpreter to view court files prior to the proceedings to
become familiar with names and technical vocabulary;

speaking directly to the party or witness, not to the interpreter. Do not
ask the interpreter to explain or restate anything the party or witness
says. The interpreter will interpret in the first person in order for the
record to be accurate. The interpreter will convey all questions, answers
and courtroom dialogue. Therefore, the interpreter is always working.
Advise the interpreter to notify the court when breaks are needed;

if the proceedings will last more than two hours or has multiple LEP
persons involved, require the presence of at least two interpreters who
can switch off as needed; and

positioning the interpreter in close proximity to the speaker and where
the LEP person can hear well to allow optimal communication.

Immigrant victims.

Immigrant victims often need encouragement to take advantage of legal
protections. They need reassurance that immigration status is irrelevant to
obtaining legal redress and protection. Immigrants should be informed that the
abuser cannot use immigration status to prevent the victim from obtaining
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1.24

1.25

protection. Immigrant victims also often need to be informed that their
immigration status may be adjusted, based on their status as victims of family
violence or a crime, to allow them to stay in the U.S.

Best practices. The court should make information available to immigrant
victims of crime and family violence about the availability of T and U visas.
The court should also inform immigrant victims of the right to equal protection
under the law (42 U.S.C. § 1981) and have information about immigration
status kept confidential (8 U.S.C. § 1367).

Federal offenses.

If the information provided to the court in a state family violence case indicates
that a federal family violence crime has occurred,'® the court should refer the
victim to the local Office of the United States Attorney.

Emergency closures of courts.

The Supreme Court of Texas Task Force to Ensure Judicial Readiness in Times
of Emergency has issued an Interim Plan.?® The Plan discusses how courts can
deal with emergency closures. The Office of Court Administration website
maintains a list of courts reported as closed.?

Under the procedures recommended in the Plan or another plan, the court
should have a way to disseminate information to persons needing temporary
protective or magistrate’s orders of emergency protection or whose temporary
order expires during an emergency closure. Law enforcement will also need to
be informed of how orders are to be enforced under emergency circumstances

Best practices. Each court should inform the Office of Court Administration
when the court is closed due to an emergency. Each jurisdiction should adopt an
emergency closure plan that will direct persons needing temporary or
emergency orders to the location where the necessary relief will be available
during the emergency. The courts should also promulgate a policy or rule that
automatically continues any temporary protective order until a date certain after
the emergency has resolved.

19

The federal domestic violence crimes are interstate travel to stalk (18 U.S.C. § 2261A(1)) or

cyberstalk (18 U.S.C. 8 2261A(2), to commit domestic violence (18 U.S.C. § 2261), or to violate a
protective order (18 U.S.C. § 2262); and possession of a firearm while restrained by a protective order or
after certain criminal convictions (18 U.S.C. § 922(g)).

20 Available at: http://www.supreme.courts.state.tx.us/emtf/pdf/IntPlan072208.pdf

2L This list is available at: http://www.courts.state.tx.us/courtclosures.asp
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1.26

1.27

1.28

Admonishments and warnings to the defendant or
respondent.

Statutory and constitutional due process requires that persons who are convicted
of, or placed on probation for, crimes with a family violence element (or where
an explicit finding of family violence is included in the judgment) be
admonished by the court about the consequences of the family violence finding
in the judgment. The admonishments should state that the finding renders the
defendant unable to possess firearms or ammunition; may result in adverse
immigration consequences (removal or deportation); and can result in enhanced
criminal penalties for future convictions. The statutorily required warnings for
protective orders include information about criminal and civil consequences of a
violation of the order and of possessing a firearm while restrained by the order.

Best practices. In addition to giving the required admonishments, the court
should also inform the parties that the family violence finding (implicit or
explicit) has potential adverse consequences for child custody, occupational
licenses, spousal maintenance, and bail. (See § 10.4)

Reporting violations.

The victim or applicant should know how to report a violation of a protective
order and that the applicant cannot be held criminally liable even if the
applicant cooperates with the respondent or defendant’s violation of the order.
Immigrant victims should know that immigration status is irrelevant to
enforcement of the order.

Best practices. After the order issues, the court should explain to the victim
or applicant how to report a violation of the order and that it is important to
preserve evidence of the violation. The court should reiterate that only the court
can change the order and that a party must return to court to request
modifications. The court should also stress the importance of reporting any
violations of the prohibition on firearms possession. If the victim or applicant is
an immigrant, the court should explain that immigration status does not affect
the order’s enforceability. The court should also recommend that the applicant
or victim keep a copy of the order on hand and keep a copy at every location
where a protected person lives, works, or attends school or daycare.

Due process.

Laws addressing family violence balance safety concerns and due process
rights. In family violence cases, it is helpful if the court understands how a
specific statute addresses this tension.
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In general, the law disfavors abridgement of the fundamental due process rights
of notice and an opportunity to be heard. Most legal proceedings require that the
defendant-party have prior notice of the allegations and the relief sought, and an
opportunity to present a defense to the tribunal before a ruling is made.

However, in temporary restraining order (TRO) proceedings, the law gives
precedence to maintaining the status quo against irreparable harm over
provision of notice and an opportunity to respond. Family violence temporary
ex parte protective orders and the magistrate’s orders of emergency protection
are examples of TROs that are available in family violence cases. In these TRO
proceedings, the status quo is the state’s interest in maintaining the peace and
the irreparable harm to be prevented is physical harm to a person.

In certain circumstances, a temporary ex parte protective order can exclude a
person from the person’s residence without notice. This provision has few
parallels in the law (e.g., in a divorce TRO, a party cannot be excluded from the
party’s residence).?

Despite the lack of prior notice, the statute affords some strict due process
requirements before an exclusionary order can issue. The court should be
familiar with the statutory due process afforded by: the higher burden of proof
(clear and convincing evidence);* the mandatory evidentiary requirements
(supporting facts in sworn affidavit and sworn testimony):** and specific factual
prerequisites (recent act of violence, applicant’s recent residency at same
property,” applicant’s legal interest in the progerty or respondent’s legal duty to
support the applicant or the applicant’s child).*®

Except for the temporary ex parte protective order proceeding, the due process
concerns in other legal proceedings involving family violence issues do not
differ significantly from those in non-family violence cases. All parties must
have sufficient notice of the nature of the allegations and of the time, date, and
location of any proceeding to prepare a case. Once they have appeared for the
hearing, the parties must be given an opportunity, consistent with the applicable
rules of procedure and evidence, to present a case to the trier-of-fact. The court
has the right to enforce the rules of procedure and evidence but otherwise must
allow each party an opportunity to present a case.

2 Tex. Fam. Code § 6.501((b)(2). To exclude a party from the party’s residence without notice while a

divorce proceeding is pending, the court would have to grant a separate parallel temporary ex parte
protective order under Title 4 of the Family Code.

% Tex. Fam. Code § 83.006(b)(3)

# Tex. Fam. Code § 83.006(a)

 Tex. Fam. Code § 83.006(b)(1) and (2)

% Tex. Fam. Code § 85.021(1)(B)(2). As used throughout Tex. Fam. Code Title 4, and defined in Tex.

Fam. Code 8§ 88.002, the term protective order includes a temporary ex parte protective order, so §

85.021(1)(B)(2) applies to exclusions under Tex. Fam. Code § 83.006.
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1.29

Best practices. In addressing due process concerns relating to temporary ex
parte protective orders, the court should keep in mind that the ex parte order is a
type of temporary restraining order.

For cases other than ex parte protective order proceedings, the court should
proceed with the hearing only after receiving sufficient proof that the parties
had proper and timely notice of the nature of the case and the date, time, and
location of the hearing. Once proper notice is established, all parties appearing
at the hearing should be given an opportunity, consistent with the applicable
rules of procedure and evidence, to present a case to the trier-of-fact.

The court should assign the burden of proof as required by law and be sensitive
to the shifting and static elements within the burden of proof (i.e., burden of
persuasion V. burden to present evidence on an issue). The burden of going
forward with evidence on statutory presumptions can be especially problematic.

Due process concerns permeate evidentiary rulings. In criminal cases involving
family violence, the court should be familiar with the impact of the Sixth
Amendment Confrontation Clause and be able to recognize testimonial hearsay.
With regard to expert witness testimony, the court must be able to exercise its
gatekeeper function in response to evidentiary challenges.

Family violence in child support hearings.

When the Office of the Attorney General has information that a party to a child
support case is a victim of family violence, that information will be recorded in
the OAG file and brought to the attention of the court before the hearing.?’
Victims can request the court order the victim’s personal information (e.g.,
address) be kept confidential. Displaying posters in the courthouse explaining
safety precautions for victims of family violence who are entering in to the child
support process can be helpful 2

Best practices. When family violence has occurred between the parties to a
child support case, security should be a concern. The court should consider
allowing the victim to attend a hearing by telephone or videoconference. The
victim should be allowed to have advocates, family members, or other support
present at the hearing. The parties should not be left alone during the hearing
process and the victim should never be required to negotiate a settlement or
mediate a child support case. Security personnel should be present at all times

" See Summary of OAG Policies regarding family violence in chapter 19-Resources.

%8 These posters are available from the Texas Council on Family Violence and the OAG’s Child Support
Division.
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and the victim should be provided with an escort out of the courthouse and
before the other party is excused.

The court should inform the parties that a child support provision in a protective
order ends when the protective order expires and provide information about the
availability of free child support services from the OAG.

To minimize contact between the parties at the hearing, the court can take the
steps outlined in 81.1. When ordering visitation, the court should specifically
provide for the exchange of children at a safe exchange house or via a neutral
third party, if possible.
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CHAPTER 2—DEFINITIONS

>

2.1 Abandoned, in the context of a minor child, means the child has been left
without provision for reasonable and necessary care or supervision. (Tex. Fam.
Code § 152.102(1))

2.2 Abuse of a child includes the following acts or omissions by a person:

(1) physical injury that results in substantial harm to the child, or the genuine
threat of substantial harm from physical injury to the child, including an
injury that is at variance with the history or explanation given and excluding
an accident or reasonable discipline by a parent, guardian, or managing or
possessory conservator that does not expose the child to a substantial risk of
harm; or

(2) sexual conduct harmful to a child's mental, emotional, or physical welfare,
including conduct that constitutes the offense of continuous sexual abuse of
young child or children under Tex. Penal Code § 21.02, indecency with a
child under Tex. Penal Code § 21.11, sexual assault under Tex. Penal Code
8§ 22.011, or aggravated sexual assault under Tex. Penal Code § 22.021; or

(3) compelling or encouraging sexual conduct as defined by Tex. Penal Code
8 43.01, by a child. (Tex. Fam. Code 8§ 261.001(1)(C), (E), and (G))

2.3 Access to child. A person with right of "access to" a child may approach,
communicate with, and visit with the child, but may not take possession or control
of the child away from the managing conservator.*’

2.4 Adult means a person who is not a child. (Tex. Fam. Code § 101.003(c))

2.5 Assault means (1) intentionally, knowingly or recklessly causing bodily injury
to another, including a spouse; or (2) intentionally or knowingly threatening to
cause imminent bodily injury to another, including a spouse, or causing physical

29 Hopkins v. Hopkins, 853 S.W.2d 134, 137 (Tex. App.—Corpus Christi 1993, no writ). For the
definition of possession of child, see the definition of possessory conservator in ch. 2.
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2.6

2.7

2.8

2.9

contact with another when the person knows or should reasonably know the other
person will regard the contact as offensive or provocative. Aggravated assault
means an assault that causes serious bodily injury or during which the assailant
uses or exhibits a deadly weapon. (Tex. Penal Code § 22.01; Tex. Penal Code

§22.01)

Assistance animal means an animal that is specially trained or equipped to
help a person with a disability and that is used by a person with a disability who
has satisfactorily completed a specific course of training in the use of the animal,
and has been trained by an organization generally recognized by agencies
involved in the rehabilitation of persons with disabilities as reputable and
competent to provide animals with training of this type. (Tex. Hum. Res. Code §
121.002; Tex. Hum. Res. Code § 121.003(c))

Asylum is the mechanism though which individuals who face persecution in
their home country have the opportunity to remain in the U.S. An asylum-seeker
differs from a refugee in that the former is already in the U.S. when the status is
requested.

B

Batterer means, in the context of family violence, a person who commits
repeated acts of violence or who repeatedly threatens violence against another
who: is related to the actor by affinity or consanguinity (as defined in Tex. Gov’t
Code ch. 573); is a former spouse of the actor; or resides or has resided in the
same household with the actor. (Tex. Code Crim. Proc. art. 42.141(1))

Bodily injury means physical pain, illness, or any impairment of physical
condition. Serious bodily injury means bodily injury that creates a substantial
risk of death, serious permanent disfigurement, or protracted loss or impairment
of the function of any bodily member or organ. (Tex. Penal Code 8§ 1.07(8) and

(46))

2.10Brady Act. The federal law requiring federal firearms sellers to perform

background checks on prospective purchasers before transferring possession of a
firearm. (18 U.S.C. § 921)

c
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2.11 Child or minor means:

(1) for suits affecting the parent child relationship (SAPCR) in general, a person
under 18 years of age who is not and has not been married or who has not
had the disabilities of a minority removed for general purposes. In the
context of child support, child includes a person over 18 years of age for
whom an individual may be obligated to pay child support. (Tex. Fam.
Code § 101.003);

(2) for child custody cases, a person under 18 years of age (Tex. Fam. Code 8§
152.102(2));

(3) for victims of sexual assault or sexual abuse of a child, child means a person
younger than 17 years of age who is not the spouse of the actor. (Tex. Penal
Code § 22.011(c)(1)); or

(4) for determination of parentage suits, an individual of any age whose
parentage may be determined under Tex. Fam. Code ch. 160. (Tex. Fam.
Code § 160.102)

(5) for purposes of admitting a hearsay statement by a victim of family
violence, a child is a person aged 12 years or less whose statement describes
family violence against the child. (Tex. Fam. Code 8§ 84.006 and 104.006)

(6) for purposes of admitting a hearsay statement by a child victim of a sexual
assault, a child is a person aged 14 years or less whose statement describes
the offense against the child. (Tex. Code Crim. Proc. art. 7A.035; Tex.
Fam. Code § 104.006)

2.12 Child custody determination means a judgment, decree, or other order of a
court providing for legal custody, physical custody, or visitation with respect to
a child. The term includes permanent, temporary, initial, and modification
orders. The term does not include an order relating to child support or another
monetary obligation of an individual. (Tex. Fam. Code § 152.102(3))

2.13 Child custody proceeding means a proceeding in which legal custody,
physical custody, or visitation with respect to a child is at issue. The term
includes a proceeding for divorce, separation, neglect, abuse, dependency,
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2.14

2.15

2.16

2.17

2.18

2.19

2.20

guardianship, paternity, termination of parental rights, and protection from
domestic violence in which the issue may appear. The term does not include a
proceeding involving juvenile delinquency, contractual emancipation, or
enforcement of child custody or visitation. (Tex. Fam. Code § 152.102(4))

Civil union is any relationship status other than marriage that: (1) is intended
as an alternative to marriage or applies primarily to cohabiting persons; and (2)
grants to the parties legal protections, benefits, or responsibilities granted to the
spouses of a marriage. (Tex. Fam. Code § 6.204(a))

Clear and convincing evidence means the measure or degree of proof
that will produce in the mind of the trier-of-fact a firm belief or conviction as to
the truth of the allegations sought to be established. (Tex. Fam. Code §

101.007)

Commercial social networking site means (for purposes of the criminal
offense of online harassment) any business, organization, or other similar entity
operating a website that permits persons to become registered users for the
purpose of establishing personal relationships with other users through direct or
real-time communication or the creation of web pages or profiles available to
the public or to other users. NOTE: The definition does not include an
electronic mail or message board program. (Tex. Penal Code 8 33.07(f))

Concealed handgun means a firearm that is designed, made, or adapted to
be fired with one hand and whose presence is not easily discernible to the
ordinary observation of a reasonable person. (Tex. Penal Code § 46.01(5); Tex.
Gov’t Code § 411.171(3) and (5))

Conservatorship means custody.

Constructive possession of a firearm, under federal law, means that a
person knowingly has the power and the intention at a given time to exercise
dominion and control over an object, either directly, or through others. Texas
criminal law follows the federal definition of constructive possession.*

Court means, in the context of family violence and child custody cases:

% U.S. v. Quilling, 261 F.3d 707, 217 (7" Cir. 2001); Porter v. State, 873 S.W.2d 729 (Tex. App.—
Dallas 1994, pet. ref’d) citing U.S. v. DeLeon, 641 F.2d 330, 335 (5" Cir. 1981).
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2.21

2.22

2.23

2.24

(1) for family violence protective orders, the district court, court of domestic
relations, juvenile court having the jurisdiction of a district court, statutory
county court, constitutional county court, or other court expressly given
jurisdiction under the Tex. Fam. Code.** (Tex. Fam. Code § 71.002);

(2) for child custody cases, the entity authorized under the law of a state to
establish, enforce, or modify a child custody determination. (Tex. Fam.
Code § 152.102(6))

Court proceeding (for purposes of appointment of a certified, licensed, or
qualified interpreter) includes an arraignment, deposition, examining trial,
hearing, trial, mediation, court-ordered arbitration, or other form of alternative
dispute resolution. (Tex. Civ. Prac. & Rem. Code § 21.001; Tex. Civ. Prac. &
Rem. Code § 21.003; Tex. Code Crim. Proc. art. 38.31(g); Tex. Gov’t Code §
57.001 (1) and (7))

[B)

Danger to physical health or safety of child includes exposure of the
child to loss or injury that jeopardizes the physical health or safety of the child
without regard to whether there has been an actual prior injury to the child.
(Tex. Fam. Code § 101.009)

Dating relationship means a relationship between individuals who have or
have had a continuing relationship of a romantic or intimate nature. The
existence of such a relationship shall be determined based on consideration of
the length and nature of the relationship and the frequency and type of
interaction between the persons involved in the relationship. It does not include
a casual acquaintanceship or ordinary fraternization in a business or social
context. (Tex. Fam. Code 8§ 71.0021(b))

Dating violence means an act, other than a defensive measure to protect
oneself, by an actor that:

o Is committed against (1) a victim with whom the actor has or has had a
dating relationship OR (2) because of the victim’s marriage to or dating

31 Williams v. Williams, 19 S.W.3d 544, 547-48 (Tex. App.—Fort Worth 2000, pet. denied). The court
quotes the definition of courts in Tex. Fam. Code ch. 71.
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2.25

2.26

2.27

2.28

2.29

relationship with an individual with whom the actor is or has been in a
dating relationship or marriage;

AND

o s intended to result in physical harm, bodily injury, assault, sexual assault
OR that is a threat that reasonably places the victim in fear of imminent
harm, bodily injury, assault, or sexual assault. (Tex. Fam. Code § 71.0021)

Deadly weapon means: (1) a firearm or anything manifestly designed, made,
or adapted for the purpose of inflicting death or serious bodily injury; or (2)
anything that in the manner of its use or intended use is capable of causing
death or serious bodily injury. (Tex. Penal Code § 1.07(17))

Deaf person means an individual who has a hearing impairment, regardless
of whether the person also has a speech impairment, that inhibits the person's
comprehension of proceedings or communication with others. (Tex. Civ. Prac.
& Rem. Code 8§ 21.001; Tex. Civ. Prac. & Rem. Code 8§ 21.003; Tex. Code
Crim. Proc. art. 38.31(g); Tex. Gov’t Code § 57.001 (1) and (7))

Derivative visa holder means, under federal immigration law, the spouse
or child of a primary visa-holder. The derivative status terminates with
severance of the family relationship. (8 U.S.C. § 1101(a)(15))

Determination of parentage means the establishment of the parent-child
relationship by the signing of a valid acknowledgment of paternity under Tex.
Fam. Code chapter 160, subchapter D, or by adjudication by a court. (Tex.
Fam. Code § 160.102(5))

E

Electronic communication means, in the context of harassment, a transfer
of signs, signals, writing, images, sounds, data, or intelligence of any nature
transmitted in whole or in part by a wire, radio, electromagnetic, photo-
electronic, or photo-optical system. The term includes: a communication
initiated by electronic mail, instant message, network call, or facsimile machine,
and a communication made to a pager. (Tex. Penal Code § 42.07(b)(1)
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2.30

2.31

2.32

2.33

Emergency means, for purposes of emergency telephone calls, a condition or
circumstance in which any individual is, or is reasonably believed by the
individual making a telephone call to be, in fear or imminent assault or in which
property is, or is reasonably believed by the individual making the telephone
call to be, in imminent danger of damage or destruction. (Tex. Penal Code 8
42.062(d))

Excited utterance is a statement relating to a startling event or condition
and made while the declarant was perceiving the event or condition or
immediately after the declarant perceived the event or condition. Tex. R. Evid.
803(2). The event described by the excited utterance does not have to be the
same event that caused the utterance because an excited utterance need not also
be a present sense impression.*

E
Family includes:

(1) individuals related by consanguinity or affinity, as determined under Tex.
Gov’t Code § 573.022 and Tex. Gov’t Code § 573.024;

(2) individuals who are former spouses of each other;

(3) individuals who are the parents of the same child, without regard to
marriage; or

(4) a foster child and foster parent, without regard to whether those individuals
reside together. If the relationship is established only by virtue of a marriage
(e.g., mother-in-law), the familial relationship ceases to exist once the
marriage ends.** (Tex. Fam. Code § 71.003)

Family violence means:

(1) an act by a member of a family or household against another member of the
family or household that is intended to result in physical harm, bodily
injury, assault, or sexual assault or that is a threat that reasonably places the

% McCarty v. State, 257 S.W.3d 238 (Tex. Crim. App. 2008).
% James v. Hubbard, 21 S.W.3d 558, 561 (Tex. App.—San Antonio 2000, no pet.).
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2.34

2.35

2.36

member in fear of imminent physical harm, bodily injury, assault, or sexual
assault, but does not include defensive measures to protect oneself;

(2) abuse, as that term is defined by Tex. Fam. Code § 261.001(C), (E) and (G),
by a member of a family or household toward a child of the family or
household; or

(3) dating violence. (Tex. Fam. Code 8§ 71.004)

Father means one of the following:

(1) acknowledged father is a man who has established a father-child
relationship under Tex. Fam. Code ch. 160 (Tex. Fam. Code § 101.0010);

(2) adjudicated father is a man who has been adjudicated by a court to be the
father of a child (Tex. Fam. Code § 169.102(1));

(3) alleged father is a man who alleges himself to be, or is alleged to be, the
genetic father or a possible genetic father of a child, but whose paternity has
not been determined. The term excludes the presumed father, a man whose
parental rights have been terminated or declared void, or a male donor (Tex.
Fam. Code § 101.0015); or

(4) presumed father is a man who, by operation of law under Tex. Fam. Code
8 160.204, is recognized as the father of a child until the status is rebutted or
confirmed in a judicial proceeding. (Tex. Fam. Code 8§ 160.102(13))

Firearm means any device designed, made, or adapted to expel a projectile
through a barrel by using the energy generated by an explosion or burning
substance or any device readily convertible to that use. Firearm does not include
a firearm that may have, as an integral part, a folding knife blade or other
characteristics of weapons made illegal by Tex. Penal Code ch. 46 and that is:

(A) anantique or curio firearm manufactured before 1899; or

(B)  areplica of an antique or curio firearm manufactured before 1899, but
only if the replica does not use rim fire or center-fire ammunition. (Tex.
Penal Code § 46.01(3); 18 U.S.C. 8§ 921(a)(3))

Foreign protective order means a protective order issued by a tribunal of
another state. (Tex. Fam. Code § 88.002)
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2.37 Forfeiture by wrongdoing means, in the context of the Sixth Amendment
right to confrontation of a witness, a wrongful act that caused the witness to be
unavailable (such as a murder) must occur simultaneously with an intent (a
purpose or design) to prevent the witness from testifying.*

G

H

2.38 Hearsay means a statement, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove the truth of the
matter asserted. Tex. R. Evid. 801(d). For purposes of the Sixth Amendment
confrontation clause, hearsay may be either testimonial or non-testimonial.

(1) Testimonial hearsay is a solemn or sworn declaration made to establish
some fact and includes statements made during a criminal investigation to
prove that some fact is true or that some event occurred. Under the Sixth
Amendment, testimonial hearsay is inadmissible in a criminal case if the
declarant is available to testify but does not or if, whether or not the
declarant is available to testify, the defendant has not had a previous
opportunity to confront the declarant.*®

(2) Non-testimonial hearsay includes statements made to obtain help during
an ongoing emergency, statements to medical treatment providers,
statements to anyone outside law enforcement or court personnel,
photographs, statements in business records, and statements made to
further conspiracy. See 811.15 of this Benchbook.

(3) Hearsay of a child victim of family violence is admissible as evidence in a
Texas Family Code protective order application case if:

(@) the child is 12 years of age or younger; AND

(b) the statement describes family violence against the child; AND

(c) if the court finds that the time, content, and circumstances of the
statement provide sufficient indications of its reliability AND

% Giles v. California, 554 U.S .353 , 128 S.Ct. 2678, 2691 (2008).
% Ibid at 2691
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(d) either
(i) the child testifies or is available to testify at the proceeding or in
any other manner required by law; OR
(i) the court determines that the use of the child’s statement in lieu
of testimony is necessary to protect the child’s welfare. (Tex. Fam.
Code 88 84.006 and 104.006)

(4) Hearsay of a child victim of sexual assault is admissible as evidence in a
sexual assault protective order application under Texas Code of Criminal
Procedure chapter 7A case if:

(a) the child is 14 years of age or younger; AND

(b) the statement describes family violence against the child; AND

(c) if the court finds that the time, content, and circumstances of the

statement provide sufficient indications of its reliability AND

(d) either
(i) the child testifies or is available to testify at the proceeding or in
any other manner required by law; OR
(ii) the court determines that the use of the child’s statement in lieu
of testimony is necessary to protect the child’s welfare. (Tex. Code
Crim. Proc. art. 7A.035; Tex. Fam. Code § 104.006)

2.39 Home state, under the Uniform Child Custody Jurisdiction and Enforcement
Act (UCCJEA), means the state where the child was born (if less than 6 months
of age) or where the child lived (was physically located)® with a parent or a
person acting as a parent for at least six consecutive months immediately before
the commencement of a child custody proceeding, or at least six months before
any child custody proceeding is filed; AND where a parent continues to reside.
(Tex. Fam. Code § 152.102(7))

% powell v. Stover, 165 S.W.3d 322, 323 (Tex. 2005). With regard to determining a child’s home state
under the UCCJEA, the term “lived” strongly connotes physical presence and the physical location of the
child is the central factor to be considered when determining child’s home state.

In re Tieri, 283 S.W.3d 889 (Tex. App. —Tyler 2008)(orig. proceeding). New Jersey, not Texas, was the
child’s home state because the child did not live in Texas for six consecutive months before the custody
case was filed.

In re KY, 273 S.W.3d 703, 707 (Tex. App. —Houston [14™ Dist.] 2008, no pet.) A child’s frequent trips
out of Texas during six month period before custody case was filed did not divest Texas of home state
jurisdiction.

In re Burk, 252 S.W.3d 736, 740 (Tex. App. —Houston [14™ Dist.] 2008)(orig. proceeding). To be the
child’s home state, Texas must have been the child’s home at some time within the six months before the
child custody case was filed.
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2.40

2.41

2.42

2.43

2.44

2.45

Household means a unit composed of persons living together in the same
dwelling, without regard to whether they are related to each other. (Tex. Fam.
Code § 71.005)

Household member includes a person who lives in the same dwelling with
another person or who previously lived in a household with another person.
(Tex. Fam. Code § 71.006)

Identifying information means information that alone or in conjunction
with other information:

(1) identifies a person (including a person’s name, Social Security number, date
of birth, or government-issued identification number);

(2) is unique biometric data (fingerprint, voice print, retina or iris image);

(3) is unique electronic identification number, address, routing code, or
financial institution account number; or

(4) is a telecommunication identifying information or access device. (Tex.
Penal Code § 32.51; Tex. Penal Code § 33.07(f))

Individual means a human being who is alive, including an unborn child at
every stage of gestation from fertilization until birth. (Tex. Penal Code
1.07(26))

Initial determination means the first child custody determination for which
enforcement is sought under the Uniform Child Custody Jurisdiction and
Enforcement Act. (Tex. Fam. Code § 152.102(8))

Interpreter means a person who has the requisite skills to communicate in
two or more languages, including sign language.

2.45.1 Certified court interpreter means an individual who is qualified as an
interpreter, as defined in Tex. Code Crim. Proc. art. 38.31, Tex. Civ.
Prac. & Rem. Code § 21.003, or by the Department of Assistive and
Rehabilitative Services, for hearing impaired individuals. (Tex. Civ.
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2.46

2.47

2.48

2.49

2.50

Prac. & Rem. Code § 21.001; Tex. Code Crim. Proc. art. 38.31(Q); Tex.
Gov’t Code § 57.001)

2.45.2 Licensed court interpreter means an individual licensed by the Texas
Department of Licensing and Regulation to interpret in court
proceedings for individuals who can hear but who do not comprehend,
or communicate in, English. (Tex. Gov’t Code § 57.001)

2.45.3 Qualified interpreter means a person who is not a licensed interpreter
but who is otherwise qualified to provide language interpretation
services in a court proceeding by virtue of having the requisite language
skills, being qualified as an expert under the Texas Rules of Evidence,
being at least 18 years of age, and not being a party to the proceeding.
(Tex. Gov’t Code § 57.001; Tex. Gov’t Code § 57.002)

Intimate partner means, for a person accused of violating the federal Gun
Control Act, an individual is an intimate partner if that person is the: (1) spouse
or former spouse of the accused; (2) parent of the accused’s child; or (3) a
person who currently cohabitates, or formerly cohabitated, with the accused.
(18 U.S.C. § 921(a)(32))

Issuing court means the court that makes a child custody determination for
which enforcement is sought under the Uniform Child Custody Jurisdiction and
Enforcement Act (UCCJEA). (Tex. Fam. Code § 152.102(9))

Issuing state means:

(1) for family violence protective order cases, the state in which a tribunal
issues a protective order or in which a child custody determination was
made. (Tex. Fam. Code § 88.002)

(2) for child custody cases, the state in which a child custody determination is
made. (Tex. Fam. Code § 152.102(10))

Issuance of an order means, in civil cases, the date of an order or
judgment, which determines when the deadlines begin to run for various post-
judgment actions. (TEX. R. CIV. P. 306A)

J

Jurisdiction means the power of the court over the subject matter of the case
and personal jurisdiction over the party.>’

¥ Fairfield v. State, 610 S.W.2d, 771, 779 (Tex. Crim. App. 1981).
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I<

L

2.51 Legal custody of a child means the managing conservatorship of a child.
(Tex. Fam. Code § 152.102(11))

<

2.52 Magistrate’s order of emergency protection is a pretrial order of
protection issued to prevent family violence by a person who has been arrested
and remains in custody. It issues before the defendant is released from custody
and can last from 31-91 days. (Tex. Code Crim. Proc. art. 17.292)

2.53 Managing conservatorship means right to custody of a child as ordered in
a SAPCR. There are two types:

2.53.1 Joint managing conservatorship (JMC) is a custodial arrangement by
which the parties share legal, but not necessarily physical, custody of
child pursuant to a SAPCR. JMC is presumed to be in the child’s best
interest, but a finding of family violence defeats this presumption. The
SAPCR order should designate how any right regarding the child is to be
exercised—jointly, independently, or exclusively. The order designates
which party should be given the sole right to determine the child’s
primary residence. JMC requires almost equal access and possession of
the child under the standard possession order. (Tex. Fam. Code 8§
153.004, Tex. Fam. Code § 153.071, Tex. Fam. Code 88 153.131-

153.137);

2.54.2 Sole managing conservatorship (SMC) is required if the court makes a
finding of family violence against a party seeking conservatorship. SMC
gives the non-violent party the sole legal custody of the child. The
violent party becomes the possessory conservator. The sole managing
conservator has the right to make all decisions concerning the child,
including deciding where the child resides. (Tex. Fam. Code §
153.004(e))
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2.55 Marriage is a relationship between the parties, conferring on them the legal
status of husband and wife.?® Texas law does not permit marriages between (1)
same sex couples (Tex. Const. Art. I, § 32; Tex. Fam. Code 8 2.002); (2)
persons who have certain current or former familial relationships by whole or
half blood or by adoption®® (Tex. Fam. Code § 6.201); (3) more than two
persons at one time (Tex. Fam. Code § 6.202); (4) a transsexual (male to
female) to a man;® or with (5) person under the age of 16 except with
permission of a court.** (Tex. Fam. Code § 2.103, Tex. Fam. Code § 6.205)

2.55.1 A ceremonial or formal marriage is one that has been entered into in
accordance with the statutory requirements. (Tex. Fam. Code § 2.001)

2.55.2 Informal (common-law) marriage arises when competent parties over
the age of 18 agree or intend to be husband and wife and immediately
enter into and maintain a marital relationship without complying with
statutory requirements for a formal marriage.*> (Tex. Fam. Code §

2.401)

2.55.3 Putative marriage is a marriage that has been contracted in good faith
by at least one of the parties but that is void or voidable because of an
impediment on the part of one or both parties that is unknown to the
putative (claimant) spouse.**

2.55.4 Void marriage is a marriage that is null and void ab initio. It is of no
effect, whether or not it has been decreed invalid by a court of
competent jurisdiction. It may be declared void by a court in a suit to

8 Grigsby v. Reib, 153 S.W. 1124, 1130, 105 Tex. 597 (1913); Williams v. Williams, 336 S.W.2d 757,
758-759 (Tex. Civ. App.—Eastland 1960, dism’d w.o.j.); for marriage in general, see 1-1 Texas Family
Law: Practice and Procedure B1.01.

% For marriages after September 1, 2005, the law does not recognize marriages between a current or
former step-parent and a step-child. Tex. Fam. Code § 6.206.

40

Littleton v. Prange, 9 S.W.3d 223, 225-231 (Tex. App.—San Antonio 1999, pet. denied). See also,
Billodeau v. State, 263 S.W.3d 318 (Tex. App.—Houston [1* Dist.] 2007) reversed on other grounds and
remanded 2009 Tex. App. Lexis 232 (Tex. Crim. App., Feb. 22, 2009). In a prosecution for aggravated
sexual assault of a child, the defendant and complainant could not have been legally married in Texas
because both were males.

I For marriages as of September 1, 2005.

42 McArthur v. Hall, 169 S.W.2d 724, 726 (Tex. Civ. App.—Fort Worth 1943, ref. w.0.m.); Baker v.
Mays & Mays, 199 S.W.2d 279, 284 (Tex. Civ. App.—Fort Worth 1946, dis. w.0.j.).

3 Garduno v. Garduno, 760 S.W.2d 735, 738-739 (Tex. App.—Corpus Christi 1988, no writ.).
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declare the marriage void or in a collateral proceeding.**

Code 8 6.307(a))

(Tex. Fam.

2.55.5 Voidable marriage is a marriage that is subject to annulment because
one or more of the parties was unable to consent at the time of the
marriage due to an impediment. Among the impediments that may
render a marriage void are lack of mental competency or being
underage, intoxicated, or permanently impotent. A voidable marriage is
fully valid until annulled and cannot be challenged in a collateral
proceeding. (Tex. Fam. Code § 1.101) An annulled marriage is not void
for purposes of division of property or legitimacy of children.*°

2.56 Member of a household (see household member) includes a person
who previously lived in the household. (Tex. Fam. Code § 71.006)

2.57 Misdemeanor crime of domestic violence means, under the federal
Gun Control Act, a misdemeanor conviction under state or federal law for a
crime that has as an element of either:

1) the use or attempted use of physical force; or
2 the threatened use of a deadly weapon against either a:

e current spouse;

. former spouse;

. parent or guardian of the victim;

. person with whom the defendant has a child,;

e victim who currently or formerly cohabitated with the defendant as
a spouse, parent, or guardian; or

. person similarly situated to a spouse, parent, or guardian of the
victim.

(18 U.S.C. § 921(a)(33)(A))

2.58 Modification of a child custody order means a child custody
determination that changes, replaces, supersedes, or is otherwise made after a

“ Carter v. Green, 64 S.W.2d 1069, 1070 (Tex. Civ. App.—Texarkana 1933, writ ref.).

> Bruni v. State, 669 S.W.2d 829, 835 (Tex. App.—Austin 1984, no writ.); Stubbs v. Metropolitan Life
Ins. Co., 653 F. Supp. 299, 300 (S.D. Tex. 1986).
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2.99

2.60

2.61

2.62

2.63

previous determination concerning the same child, whether or not it is made by
the court that made the previous determination. (Tex. Fam. Code §
152.102(12))

Mutual protective order. A protective order that in a single document
imposes criminally enforceable orders on both the applicant and respondent.
Such orders are not allowed under Texas or federal law. (Tex. Fam. Code 8

85.003)

Mutual foreign protective order means a protective order issued by a
court outside Texas that includes provisions issued in favor of both the
protected individual seeking enforcement of the order and of the respondent.
(Tex. Fam. Code § 88.002)

b=

(@]

Obscene means, in the context of a harassing communication, containing a
patently offensive description of or a solicitation to commit an ultimate sex act
(including sexual intercourse, masturbation, cunnilingus, fellatio, or anilingus)
or a description of an excretory function. (Tex. Penal Code § 42.07)

Offense motivated by bias or prejudice means selecting a victim
because that person is a member of a group identified by race, color, disability,
religion, national origin or ancestry, age, gender, or sexual preference. Sexual
preference means a preference for either heterosexuality, homosexuality, or
bisexuality. (Tex. Code Crim. Proc. art. 42.014)

P
Parent means:

2.63.1 For suits affecting the parent-child relationship, (1) the mother of a
child; (2) the adoptive mother of a child; or (3) a man presumed to be
the father, a man legally determined to be the father, a man who has
been adjudicated to be the father by a court of competent jurisdiction, a
man who has acknowledged his paternity under applicable law, or an
adoptive father of a child. Except for a person ordered to pay child
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2.64

2.65

2.66

2.67

2.68

support, the term does not include a parent as to whom the parent-child
relationship has been terminated. (Tex. Fam. Code § 101.024)

2.63.2 For parentage determinations, an individual who has established a
parent-child relationship under Tex. Fam. Code § 160.201. (Tex. Fam.
Code § 160.102(11))

Parent-child relationship means the legal relationship between a child and
the child’s parent as provided by Tex. Fam. Code ch. 160, including the mother-
child and the father-child relationship. (Tex. Fam. Code § 101.025)

Person acting as a parent means, for purposes of child custody cases, a
person other than a parent, who: (a) has custody of a child or has had physical
custody of a child for a period of six months, including any temporary absence,
within one year immediately before the commencement of a child custody
proceeding, and (b) has been awarded legal custody by a court or claims a right
to legal custody under the Texas law. (Tex. Fam. Code 8§ 152.102(13))

Person with a disability means a person who has a mental or physical
disability, including mental retardation, hearing impairment, deafness, speech
impairment, visual impairment, or any health impairment that requires special
ambulatory devices or services. (Tex. Hum. Res. Code § 121.001-121.003)).
For purposes of criminal prosecutions, a disabled person is a person older than
14 years or age who by reason of age or physical or mental disease, defect, or
injury is substantially unable to protect himself from harm or to provide food,
shelter, or medical care for himself. (Tex. Penal Code § 22.04(c)(3).

Physical custody means the physical care and supervision of a child. (Tex.
Fam. Code § 152.102(14))

Possessory conservator means the party to a suit affecting the parent-child
relationship who does not have the right to make decisions regarding the child.
A person with rights to possession of a child may exercise possession and
control of the child, to the exclusion of all other persons including the managing
conservator, during periods of possession. A person with rights of possession of
a child also has rights and responsibilities for the child’s care and behavior.*®

“® Hopkins v. Hopkins, 853 S.W.2d 134, 137 (Tex. App. —Corpus Christi 1993, no writ). ’
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2.69

2.70

2.71

Prosecuting attorney means the attorney who represents the state in a
district or statutory county court in the county in which venue of the application
for a protective order is proper. (Tex. Fam. Code 8§ 71.007)

Protected individual means an individual protected by a protective order.
(Tex. Fam. Code § 88.002)

Protective order (including an order modifying a prior order) means an
injunction or other order issued by a tribunal under the domestic violence or
family violence law or another law of the issuing state to prevent an individual
from engaging in violent or threatening acts against, harassing, contacting or
communicating with, or being in physical proximity to another individual.
(Tex. Fam. Code § 88.002)

2.71.1 Magistrate’s order of emergency protection. is an protective order
issued before a defendant is released from jail after an arrest for a family
violence offense or sexual assault, aggravated sexual assault, or stalking.
The magistrate’s order has a limited duration (no more than 90 days). It
is mandatory when the defendant used or exhibited a deadly weapon in
the course of an assaultive offense or when the defendant has caused
serious bodily injury to the victim. (Tex. Code Crim. Proc. art.17.292)

2.71.2 Mutual protective order. A protective order that in a single document
imposes criminally enforceable orders on both the applicant and
respondent. Texas courts are not allowed to issue such orders and
foreign mutual protective orders are entitled to full faith and credit only
if the respondent filed an application for a protective order and the
issuing tribunal made findings in favor of the respondent. (Tex. Fam.
Code. § 85.003; Tex. Fam. Code § 88.003(g))

2.71.3 Mutual foreign protective order means a foreign protective order that
includes provisions issued in favor of both the protected individual
seeking enforcement of the order and the respondent. (Tex. Fam. Code

§ 88.002)

2.71.4 Qualifying protective order. Under the federal Gun Control Act, a
“qualifying” protective order is one which prohibits either (1) harassing,
stalking, or threatening an intimate partner (current or former spouse,
co-parent, or one who lives or has lived with the respondent) or the child
of an intimate partner; or (2) engaging in other conduct which would
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place an intimate partner in reasonable fear of bodily injury to self or the
partner’s child. (18 U.S.C. 8 922(g)(8); 18 U.S.C. § 921(a)(32))

2.71.5 Separate protective orders (also known as parallel, concurrent, or
simultaneous orders). Two separate documents that impose protective
orders on the same parties based on the same or overlapping facts and
circumstances that established that family violence was perpetrated by
each party against the other party or a member of the family or
household of the other party (e.g., applicant in the first order is the
respondent in the second order). Such orders may be entered only after
filing of an application by each party, notice to the party against whom
the protective order is sought, and after separate hearings on the merits
for each application (i.e., the two applications may not be considered in
a single evidentiary hearing). (Tex. Fam. Code § 85.003)

2.71.6 Sexual assault, stalking, compelled prostitution, or human
trafficking (for sexual exploitation) victim’s protective order is an
protective order that restrains a person alleged to have committed a
sexual assault. The protective order can be issued regardless of the
nature of the relationship between the alleged assailant and the applicant
and regardless of whether a criminal complaint is filed against the
alleged assailant. (Tex. Code Crim. Proc. art. 7A)

2.71.7 Stalking victim’s protective order is an protective order that restrains a
person alleged to have stalked the applicant if there is a related criminal
proceeding (that is, a criminal stalking charge pending or has been
disposed of against the person restrained). The protective order can be
issued regardless of the nature of the relationship between the alleged
offender but only in conjunction with a proceeding before the court
related to an offense under Tex. Penal Code § 42.072. (Tex. Code Crim.

Proc. art.6.09)

2.71.8 Temporary ex parte protective order. A temporary restraining order
that can issue under Tex. Fam. Code ch. 83 or Texas Code Crim. Proc.
arts. 7A or 7B upon proof of clear and present danger of to the persons
seeking protection and without notice to the individual to be restrained.
It is criminally enforceable (except under Art. 7B) only after service on
the person to be restrained and cannot last more than 14 days (20 days in
district courts in multi-county districts or in counties over 2 million in
population). (Tex. Fam. Code 8§ 83.001; Tex. Fam. Code 83.002; Tex.
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2.72

2.73

2.74

2.75

Const. Art. |, sec. 11c; Tex. Fam. Code § 84.002; Tex. Code Crim. Proc.
art. 7A; Tex. Code Crim. Proc. art. 7B)

2.71.9 Victim of a crime motivated by bias or prejudice protective order is
a protective order that can be issued when a defendant appears to answer
for a criminal offense that is alleged to have been committed due to bias
or prejudice against the victim. (Tex. Code Crim. Proc. art. 6.08)

2.71.10 Victim of any type of human trafficking protective order is a
protective order that can be issued when a defendant appears to answer
for a criminal offense of any type of human trafficking. The protective
order is available without regard to a relationship between the applicant
and the offender. (Tex. Code Crim. Proc. art. 7B)

Public facility means a public building maintained by any unit or subdivision
of government or a building to which the general public is invited. (Tex. Hum.
Res. Code § 121.001-121.003)

Q

Qualifying protective order. With regard to the federal Gun Control Act,
a “qualifying” protective order is one which prohibits either (1) harassing,
stalking, or threatening an intimate partner (current or former spouse, co-parent,
or one who lives or has lived with the respondent) or the child of an intimate
partner; or (2) engaging in other conduct which would place an intimate partner
in reasonable fear of bodily injury to the partner or the partner’s child. (18
U.S.C. § 922(g)(8); 18 U.S.C. § 921(a)(32))

R
Refugee is an immigration status for persons currently in another country
who seek entry into the U.S. to protect themselves. A refugee differs from an
asylum-seeker in that the former is already physically present in the U.S. when
the status is requested. (8 U.S.C. 8 1101(a)(42)(A))

Render means the pronouncement by a judge of the court’s ruling on a matter.
It may be made orally in the presence of the court reporter or in writing,
including a written entry on the court’s docket sheet or by a separate written
instrument. (Tex. Fam. Code § 101.026)
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2.76 Respondent means, in the context of a family violence protective order, the
individual against whom a protective order is obtained or against whom
enforcement of a protective order is sought. (Tex. Fam. Code § 88.002)

S

2.77 SAPCR (suit affecting the parent-child relationship) means a suit filed as
provided by Tex. Fam. Code Title 5 in which the appointment of a managing
conservator or a possessory conservator, access to or support of a child, or
establishment or termination of the parent-child relationship is requested.
Excluded from this definition are habeas corpus proceedings under Tex. Fam.
Code ch. 157 and proceedings under Tex. Fam. Code Title 2 and ch. 159. (Tex.
Fam. Code § 101.032)

2.78 School, in context of protective orders, means a primary or secondary school
in which a child is enrolled or, if the child is not enrolled in a primary or
secondary school, the public school district in which the child primarily resides.
(Tex. Fam. Code § 101.028)

2.79 Self-petitioning. The process by which a spouse or child of an abusive U.S.
citizen or lawful permanent resident can petition for lawful immigration status
when the only impediment to that status is the abuser’s failure to file the
required change of status petition. (8 U.S.C. § 1154)

2.80 Serious bodily injury means bodily injury that creates a substantial risk of
death or that causes death, serious permanent disfigurement, or protracted loss
or impairment of the function of any bodily member or organ. (Tex. Penal
Code § 1.07 (46))

2.81 Sexual assault means intentionally or knowingly and without the victim’s
consent: (1) causing penetration of another’s sexual organ or anus by any
means, or of another’s mouth by the actor’s sexual organ; (2) causing another’s
sexual organ to contact or penetrate the sexual organ, anus, or mouth of another,
including the perpetrator’s; OR (3) any such penetration of a child younger than
17 years of age, regardless of consent. For purposes of criminal prosecution, an
act is without consent if the perpetrator: used or threatened to use physical force
or violence; knew the victim was unconscious, physically unable to resist,
unaware of the assaultive act, or incapable of appraising or resisting the nature
of the act; administered any substance without the victim’s consent; is a public
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2.82

2.83

2.84

2.85

servant and uses coercion; is a mental health or health care services provider or
a clergyman and exploits the victim’s emotional dependency on the perpetrator;
or is an employee of a facility where the victim resides. (Tex. Penal Code 8

22.011)

Shelter center means a program that is operated by a public or private
nonprofit organization and provides comprehensive residential and
nonresidential services to victims of family violence as their primary service.
(Tex. Hum. Res. Code § 51.002)

Spouse means a person to whom another person is legally married under
Subtitle A, Title 1, Family Code, or a comparable law of another jurisdiction. *’
(Tex. Penal Code § 21.01(4); Tex. Penal Code 8 22.011(c)(2))

Stalking means knowingly engaging in conduct, including following a person,
that the actor reasonably knows or reasonably believes the other person will
regard as threatening bodily injury or death to the other person (or a member of
the other person’s family or household) or that an offense will be committed
against the other person’s property. It is also stalking if the actor’s conduct
causes the other person to fear, or would cause a reasonable person to fear,
bodily injury or death to the other person or a member of the other person’s
family or household or that the actor will commit an offense against the other
person’s property. (Tex. Penal Code 8§ 42.072)

Standard possession custody order. In SAPCRs, the standard
possession order (SPO) allocates the possession of the child between the parties.
In a joint managing conservatorship order, the SPO divides the child’s time (for
children over 3 years of age) approximately 55% to the managing conservator
and 45% to the possessory conservator. The SPO is presumed to be in the best
interest of the child, but that presumption DOES NOT apply where the court
has found a history or pattern of neglect or physical or sexual abuse by a party
against the other parent, a spouse, or child. In the case of neglect or abuse, there
is a rebuttable presumption that it is not in the best interests of the child to have

*"" See Littleton v. Prange, 9 S.W.3d 223, 225-231 (Tex. App.—San Antonio 1999, pet. denied). For
purposes of a wrongful death suit, the term “spouse” does not include a transgendered male-to-female
person who was ceremonially married to a male. See also, Billodeau v. State, 263 S.W.3d 318 (Tex.
App.—Houston [1* Dist.] 2007) reversed on other grounds and remanded 2009 Tex. App. Lexis 232
(Tex. Crim. App., Feb. 22, 2009). In a prosecution for aggravated sexual assault of a child, the defendant
and complainant could not have been legally married in Texas because both were males.
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visitation with the abusive party. (Tex. Fam. Code § 153.004, Tex. Fam. Code
8§ 153.312, Tex. Fam. Code § 153. 313, Tex. Fam. Code § 153.254 )

2.86 State means a state of the United States; the District of Columbia; a
commonwealth, territory, or insular possession of the United States; a military
tribunal; or a tribal court or tribunal (including an Alaskan native village that
has jurisdiction over protective orders). (Tex. Fam. Code § 88.002; Tex. Fam.
Code § 101.030)

T

2.87 Temporary emergency order of protection for a child, in the
context of a pre-existing child custody order, means a subsequent order issued
by a Texas court under the Uniform Child Custody Jurisdiction and
Enforcement Act, to protect a child or its sibling or parent from family violence
when a foreign court has previously issued, or has pending, a custody
determination for the child. (Tex. Fam. Code § 152.204)

2.88 Tribe means an Native American (Indian) tribe or band, or Alaskan Native
village, that is recognized by federal law or formally acknowledged by a state.
(Tex. Fam. Code § 152.102(15))

2.89 Tribunal means:

2.89.1 For family violence cases, a court, agency, or other entity authorized by
law to issue or modify a protective order. (Tex. Fam. Code § 88.002)

2.89.2 For SAPCRs generally, a court, administrative agency, or quasi-judicial
entity of a state authorized to establish, enforce, or modify support
orders to determine parentage. (Tex. Fam. Code 8§ 101.035)

Ic

AV

2.90 Venue means the proper place to file a lawsuit or criminal charge.*®

“® Fairfield v. State, 610 S.W.2d, 771, 779 (Tex. Crim. App. 1981).
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2.91 Violation of a protective order means, in context of a criminal

2.92

2.93

prosecution. failing to comply with the criminally enforceable terms and
conditions of a protective order entered under Tex. Fam. Code Title 4, Tex.
Fam. Code § 6.504, Tex. Code of Crim. Proc. art. 17.292, or entitled to full faith
and credit under Tex. Fam. Code ch. 88. (Tex. Penal Code § 25.07). A
protective order violation is also subject to sanction as contempt of a court
order. (Tex. R. Civ. Proc. 308 and 308a)

Visitation means the possession of or access to a child. (Tex. Fam. Code §
152.102(16))

W

Warrant means, in the context of the Uniform Child Custody Jurisdiction and
Enforcement Act (Tex. Fam. Code ch. 152), an order issued by a court
authorizing law enforcement officers to take physical custody of a child. (Tex.
Fam. Code § 152.102(17))
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CHAPTER 3—FAMILY CODE TITLE 4 PROTECTIVE
ORDERS—PART I: STATUTES AND CASE LAW

(Tex. Fam. Code Title 4)

Summary:

A protective order under Tex. Fam. Code Title 4 is available to persons who are victims
of violence perpetrated by a family or household member or by a person with whom the
victim had dating relationship.

3.1 Eligibility; venue; application contents.

3.1.1 Standing to apply.

Persons eligible to apply for a protective order under Title 4 of the Texas
Family Code are:

an adult member of the family or household on behalf of anyone in
the family or household;

o for applications filed before September 1, 2011, an adult member of
a dating relationship;

o for applications filed on or after September 1, 2011, a member of the
dating relationship, regardless of whether the member is an adult or
child;

e an adult member of the marriage if the victim is or was married as
described in Texas Family Code § 71.0021(a)(1)(B);

e any adult on behalf of a child victim of family or dating violence;*
e aprosecuting attorney in the county where venue is proper;
OR

e the Department of Family and Protective Services.

Y B, Rhodes, 116 S.W.3d 878 (Tex. App. —Austin 2003, no pet.). In dating violence case, any adult
may file for protective order on behalf of child but adult may not file on behalf of another adult.
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(Tex. Fam. Code § 82.002; Tex. Fam. Code § 82.009 Tex. Hum.
Res. Code § 54.001)

3.1.2 Courts with jurisdiction.

The protective order can be issued by a: >

district court;

o domestic relations court;

. juvenile court having district court jurisdiction;

o statutory county court;

. constitutional county court;
OR

. any other court given express jurisdiction over Tex. Fam. Code
Title 4 cases.

NOTE: A post-divorce protective order must be filed in the
court where the original divorce petition was filed but may be
transferred or reassigned to another court for the hearing.>

(Tex. Fam. Code § 71.002)

3.1.3 Venue.
The protective order application may be filed in:
o the county where the applicant resides;

e the county where the respondent resides;

% Williams v. Williams, 19 S.\W.3d 544 (Tex. App.—Fort Worth 2000, pet denied). For purposes of

family violence protective orders, the legislature defines “court” as a district court, court of domestic
relations, juvenile court having the jurisdiction of a district court, statutory county court, constitutional
county court, or other court expressly given jurisdiction under Tex. Fam. Code Title 4.

Magill v. Sheffield, 612 S.W.2d 677 (Tex. App.—Dallas 1981, no writ). Tex. Family Code Title 4
controls protective order venue rather than statute governing continuing jurisdiction for SAPCR order.

51

Cooke v. Cooke, 65 S.W.3d 785 (Tex. App.—Dallas 2001, no pet.). A post-divorce protective order
was required by statute to be filed in the divorce court but the protective order did not have to be heard
by that court and could be transferred or reassigned.
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e the county where a divorce or SAPCR proceeding between the
parties is pending;

e the county where the applicant resides if the applicant lives outside
the county where a divorce or SAPCR proceeding is pending;

OR

e the county where a final order was issued in a divorce or SAPCR
proceeding before the protective order application was filed.

NOTE: The applicant may choose from the available venues
unless the application is filed in the same county where a divorce
or SAPCR is pending between the parties. In that case, the
application must be filed in divorce/SAPCR court. (Tex. Fam.
Code §8 82.005 and 85.062)

When venue is unclear, the elements in the general civil venue
statute that fix venue are examined.”® Those elements are: (1) a
fixed place of abode; (2) within the party’s possession; (3) that is
occupied or intended to be occupied consistently over a
substantial period of time; and (4) which is permanent rather than
temporary.

(Tex. Fam. Code § 82.003; Tex. Fam. Code § 85.062; Tex. Fam.
Code 8§ 85.063)

3.1.4 Contents of application.
3.1.4.1 Standard.
The protective order application must state:
e the name and county of residence of each applicant;

e the name and county of residence of each individual alleged
to have committed family violence or dating violence;

e the relationship between the applicant and the individual
alleged to have committed family violence;

*2 In re Salgado, 53 S.W.3d 752 (Tex. App.—EI Paso 2001) (orig. proceeding). In dicta in a protective
order case, the court found that venue for a minor child’s protective order application should be
determined under the elements in the general civil venue statute, which are: where the applicant has a
fixed place of abode within the party’s possession that is occupied or intended to be occupied
consistently over a substantial period of time; and which is permanent rather than temporary.
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3.14.2

AND
e arequest for one or more protective orders.

NOTE: If the applicant is requesting a temporary ex parte
protective order, the application must contain a detailed
description of the facts and circumstances supporting the request
and be signed under oath. For applications filed on or after
September 1, 2011, the applicant’s oath need not be notarized.
See Tex. Civ. Prac. & Rem. Code § 132.001.

Although the statute does not require the application to contain
either party’s address, an address for service of notice of hearing
on the respondent will be needed.

(Tex. Fam. Code § 82.002; Tex. Fam. Code 82.009)

Variables.
If applicable, the protective order application must state:

e divorce. If the parties are divorced, the application must state
that:

o a copy of the divorce decree is attached to the
application;

OR

o a copy of the decree is unavailable but will be filed
before the hearing on the application.

(Tex. Fam. Code § 82.006)

e child custody or support. If the application requests
protection for a child already subject to the continuing
jurisdiction of a court, the application must state that:

o copies of the court orders affecting child custody or child
support are attached to the application;

OR

o the orders are unavailable but will be filed with the court
before the hearing.
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NOTE: To avoid entering conflicting orders or to
properly modify a preexisting order, the court should
determine the contents of any preexisting child custody,
visitation, or support orders. See Chapters 7 and 15.

(Tex. Fam. Code § 82.007)

e prior, expired protective order. If the applicant and
respondent were parties to an protective order that has
expired, the application must state that a copy of the expired
order is attached to the application or is unavailable but will
be filed with the court before the hearing;

AND

o astatement of how the expired order was violated;
OR

o a statement of the threatened harm that reasonably places
the applicant in fear of imminent physical harm, bodily

injury, assault or sexual assault.

(Tex. Fam. Code § 82.008)

e prior, unexpired protective order. If the applicant and
respondent are parties to a protective order that is due to
expire within 30 days of the application, the new application
must:

o state that a copy of the prior order is attached to the
application or will be filed before the hearing;

AND

o describe the protective order violation or threatened
harm.

(Tex. Fam. Code § 82.0085)

3.1.5 Contents of notice of the application.

The notice of the application for the permanent protective order must:

e Dbe styled “The State of Texas v. [Respondent’s name]”;
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e Dbe signed by the court’s clerk under seal and contain the clerk’s
address;

e state the name and location of the court and the cause number;

e show the date that the application was filed and that the notice of the
application was issued,

o state the date, time, and location of the hearing;
e state the applicant’s name;

o state the name of all persons alleged to have committed family
violence;

e be directed at the person or person alleged to have committed family
violence;

e show the name and address of the applicant or the applicant’s legal
counsel;

AND
e contain the statement set out in Tex. Fam. Code § 82.041(b). >

(Tex. Fam. Code § 82.041)

3.2 Temporary ex parte protective order.

Upon request of the applicant made before the hearing on the permanent order,
the court may issue a temporary (ex parte) order.

3.2.1 Temporary ex parte protective order application.

% Tex. Fam. Code § 82.041(b). The notice of an application for a protective order must state: “An
application for a protective order has been filed in the court stated in this notice alleged that you have
committed family violence. You may employ an attorney to defend you against this allegation. You or
your attorney may, but are not required to, file a written answer to the application. Any answer must be
filed before the hearing on the application. If you receive this notice within 48 hours before the time set
for the hearing, you may request the court reschedule the hearing not later than 14 days after the date set
for the hearing. If you do not attend the hearing, a default judgment may be taken and a protective order
may be issued against you.”
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In addition to all the elements stated in the application for a permanent
order in support of the request for issuance of a temporary ex parte
protective order, the application must also contain:

e a detailed description of the facts and circumstances of the alleged
family violence requiring immediate issuance of a temporary
protective order;

e the applicant’s signature taken under oath and averring that the
allegations are true to the applicant’s best belief and knowledge.
NOTE: For applications filed on or after September 1, 2011, the
applicant’s oath need not be notarized. See Tex. Civ. Prac. & Rem.
Code § 132.001.

e For purposes of this chapter and for applications filed on or after
September 1, 2011, statement signed under oath by a child is
sufficient if the statement otherwise complies with the chapter.

(Tex. Fam. Code § 82.009)

3.2.2 Request for exclusion from residence.

When the applicant requests that the temporary ex parte protective
order exclude the respondent from a residence shared with the
applicant, the application must allege that:

o the respondent committed an act of family violence within the past
30 days;

o the applicant currently resides or has resided at the same residence in
the past 30 days;>*

AND EITHER

o the applicant has a legal interest in the property (ownership or
leasehold);

OR

o the respondent has a legal duty to support the applicant or the
applicant’s child.>®

* Tex. Fam. Code § 83.006(b)(1) and (2).
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(Tex. Fam. Code 8§ 83.006; Tex. Fam. Code 8 85.021(2))

3.2.3 Notice; service; hearing.

The temporary ex parte protective order may be issued without:
e prior notice to the respondent;
e service of process on the respondent;°

OR

e a hearing, UNLESS the applicant is requesting that the respondent
be excluded from a residence, in which case the applicant must file a
sworn affidavit justifying the exclusion and appear in person at a
hearing to request the exclusion.

NOTE: Recess of hearing. As of September 1, 2011, Texas Family
Code § 83.007 (allowing the court to recess any temporary order
hearing to attempt to contact the respondent) was repealed. Under
the new section (c) of Texas Family Code § 83.006, the court may
recess the hearing to contact the respondent only if application
requests that the respondent be excluded the respondent’s residence.
Regardless of whether the respondent is contacted or attends the
hearing, the hearing must resume before the end of that working day.

(Tex. Fam. Code § 83.006; Tex. Fam. Code § 83.007)

3.2.4 Temporary ex parte order contents.

In a temporary ex parte protective order, the court is authorized by Tex.
Fam. Code 8 83.001(b) to “direct a respondent to do or refrain from
doing specified acts.”’ The temporary order should:

% Tex. Fam. Code § 85.021(1)(B)(2). As used throughout Tex. Fam. Code Title 4, and defined in Tex.
Fam. Code § 88.002, the term protective order includes a temporary ex parte protective order, so §
85.021(1)(B)(2) applies to exclusions under Tex. Fam. Code § 83.006.

% Tex. Fam. Code § 82.010. See Section 3.2.7 regarding confidentiality of an application in Harris
County.

> Unlike the statutorily designated acts for a final protective order (found in Tex. Fam. Code §§ 85.021
and 85.022), the temporary protective order statute does not list what acts may be required or prohibited
by the court. However, because a temporary order is a temporary injunction, court orders intended to
maintain the peace and the status quo pending the hearing on the final order are appropriate.
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e name the parties and designate their respective status;

e name all persons protected by the order and the relationship of each
person to the applicant;

e state that the court has jurisdiction over the parties and the subject
matter;

e state that the respondent either had reasonable notice of the order or
will have reasonable notice and an opportunity to be heard consistent
with due process before a permanent order is rendered,;

e contain a finding that there is a clear and present danger of family
violence by the respondent (the reason for issuance as required by
Tex. R. Civ. Pro. 683);

e set the duration of the order, not to exceed 14 day (20 days in multi-
county district courts or district courts in counties with a population
over 2 million). The temporary order may be extended multiple time
for additional 14 day periods (or 20 day periods where allowable);

e state whether the respondent is required to post bond;

o if the respondent is ordered to be excluded from the respondent’s
residence, state that there is a clear and present danger to the
applicant if the respondent is not excluded from the residence;

e list the acts the respondent is required to do or to refrain from doing;

o list the persons with whom the respondent may not have contact;

e list the places the respondent must avoid;

e state the distance (in yards or feet) that the respondent must maintain
from any person or location listed in the “stay away” provisions of

the order;

e state that the order is entitled to full faith and credit in other
jurisdictions under 18 U.S.C. § 2265;

e state that the temporary ex parte protective order issued under Tex.
Fam. Code Title 4 prevails over any other court order made under
Tex. Fam. Code Title 5;

e if the respondent is subject to a magistrate’s order of emergency
protection (under Tex. Code Crim. Proc. art. 17.292) for alleged
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criminal offenses committed against the applicant or a member of
the applicant’s household, state whether the temporary ex parte

protective order controls over the magistrate’s order of emergency
protection (Tex. Fam. Code 8§83.005);

e if child possession or access is awarded under Tex. Fam. Code §
85.021, state the terms of the exchange of the child (days of the
week, time of day the visit begins and ends, the place where the
exchange will occur, and any restrictions (e.g. third party
supervision); and

e if child support is awarded under Tex. Fam. Code 8 85.021, state the
amounts to be paid, the date payment is due, and the entity through
which payment is to be made;

AND

e contain the warning set out in Tex. Fam. Code § 85.026>® (see §
3.2.5)

(Tex. Fam. Code § 82.009; Tex. Fam. Code § 83.001; Tex. Fam.
Code § 83.006 Tex. Fam. Code 8§ 88.003 (incorporating 18 U.S.C. §
2265; 28 U.S.C. 88 1732A and 1738B))

Findings of fact and conclusions of law. If findings of fact and
conclusions of law are requested or issued, those findings and
conclusions should be set out in a separate document and should include

% That warning states: “A PERSON WHO VIOLATES THIS ORDER MAY BE
PUNISHED FOR CONTEMPT OF COURT BY A FINE OF AS MUCH AS $500 OR
BY CONFINEMENT IN JAIL FOR AS LONG AS SIX MONTHS, OR BOTH. NO
PERSON, INCLUDING A PERSON WHO IS PROTECTED BY THIS ORDER,
MAY GIVE PERMISSION TO ANYONE TO IGNORE OR VIOLATE ANY
PROVISION OF THIS ORDER. DURING THE TIME IN WHICH THIS ORDER IS
VALID, EVERY PROVISION OF THIS ORDER IS IN FULL FORCE AND
EFFECT UNLESS A COURT CHANGES THE ORDER. IT IS UNLAWFUL FOR
ANY PERSON, OTHER THAN A PEACE OFFICER, AS DEFINED BY SECTION
1.07, PENAL CODE, ACTIVELY ENGAGED IN EMPLOYMENT AS A SWORN,
FULL-TIME PAID EMPLOYEE OF A PROTECTIVE ORDER TO POSSESS A
FIREARM OR AMMUNITION. A VIOLATION OF THIS ORDER BY
COMMISSION OF AN ACT PROHIBITED BY THE ORDER MAY BE
PUNISHABLE BY A FINE OF AS MUCH AS $4,000 OR BY CONFINEMENT IN
JAIL FOR AS LONG AS ONE YEAR, OR BOTH. AN ACT THAT RESULTS IN
FAMILY VIOLENCE MAY BE PROSECUTED AS A SEPARATE
MISDEMEANOR OR FELONY OFFENSE. IF THE ACT IS PROSECUTED AS A
SEPARATE FELONY OFFENSE, IT IS PUNISHABLE BY CONFINEMENT IN
PRISON FOR AT LEAST TWO YEARS.”
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facts to support the ordering language above. With respect to an order
excluding a respondent from a residence, the findings should state that :

the application contained the applicant’s sworn statement reciting
facts establishing the need for the exclusion;

at the hearing, the applicant provided sworn evidence to support the
exclusion;

the respondent committed family violence against a member of the
applicant’s household within the past 30 days;

that there is a clear and present danger to the applicant if the
respondent is not excluded from the residence;

that the applicant has resided at the residence in the past 30 days;
AND
that either the applicant has an ownership or leasehold interest in the

residence or the respondent has a duty to support the applicant or a
child of the applicant;

If child possession, access, or support is ordered, the findings of fact
should include facts to support the conclusion that:

(for child possession or visitation awarded under Tex. Fam. Code 8§
85.021) the temporary ex parte protective order complies with the
Uniform Child Custody Jurisdiction and Enforcement Act (Tex.
Fam. Code ch. 152);*° and

(for child support awarded under Tex. Fam. Code § 85.021) that the
temporary ex parte protective order complies with the jurisdictional
requirements of Tex. Fam. Code ch. 159 and the federal full faith
and credit for Child Support Orders Act in 28 U.S.C. § 1738B,;

3.2.5 Enforcing an order to vacate a residence.

If temporary ex parte protective order the temporary or permanent
protective order includes a requirement that the alleged offender vacate

» As used throughout Tex. Fam. Code Title 4, and defined in Tex. Fam. Code § 88.002, the term
protective order includes a temporary ex parte protective order so that whatever may be ordered in a
permanent order under Tex. Fam. Code §8 85.021 and 85.022 may be included in a temporary protective

order.
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3.2.6

his residence, the court shall, upon request, issue an order requiring the
appropriate law enforcement agency to:

e accompany the applicant-victim to the residence;
e inform the respondent of the order to vacate;
e protect the applicant-victim while the applicant takes possession;

AND

e protect the applicant-victim during the time it takes to gather up
personal property if the respondent refuses to vacate the residence.

(Tex. Fam. Code § 86.003)

Warning in temporary ex parte protective order.

For applications filed before September 1, 2011, the temporary order
warning must state:

“A PERSON WHO VIOLATES THIS ORDER MAY BE PUNISHED
FOR CONTEMPT OF COURT BY A FINE OF AS MUCH AS $500
OR BY CONFINEMENT IN JAIL FOR AS LONG AS SIX MONTHS,
OR BOTH. NO PERSON, INCLUDING A PERSON WHO IS
PROTECTED BY THIS ORDER, MAY GIVE PERMISSION TO
ANYONE TO IGNORE OR VIOLATE ANY PROVISION OF THIS
ORDER. DURING THE TIME IN WHICH THIS ORDER IS VALID,
EVERY PROVISION OF THIS ORDER IS IN FULL FORCE AND
EFFECT UNLESS A COURT CHANGES THE ORDER. IT IS
UNLAWFUL FOR ANY PERSON, OTHER THAN A PEACE
OFFICER, AS DEFINED BY SECTION 1.07, PENAL CODE,
ACTIVELY ENGAGED IN EMPLOYMENT AS A SWORN, FULL-
TIME PAID EMPLOYEE OF A STATE AGENCY OR POLITICAL
SUBDIVISION, WHO IS SUBJECT TOA PROTECTIVE ORDER TO
POSSESS A FIREARM OR AMMUNITION.

For orders based on applications filed on or after September 1,
2011, the temporary must ALSO contain the following warning, in
letters that are either bold type, underscored, or in all caps:

The Texas Family Violence Benchbook — September 2011 — 66


http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038362E30303329&keyenum=15452&keytnum=0

“A PERSON WHO VIOLATES THIS ORDER MAY BE PUNISHED
FOR CONTEMPT OF COURT BY A FINE OF AS MUCH AS $500
OR BY CONFINEMENT IN JAIL FOR AS LONG AS SIX MONTHS,
OR BOTH. NO PERSON, INCLUDING A PERSON WHO IS
PROTECTED BY THIS ORDER, MAY GIVE PERMISSION TO
ANYONE TO IGNORE OR VIOLATE ANY PROVISION OF THIS
ORDER. DURING THE TIME IN WHICH THIS ORDER IS VALID,
EVERY PROVISION OF THIS ORDER IS IN FULL FORCE AND
EFFECT UNLESS A COURT CHANGES THE ORDER. IT IS
UNLAWFUL FOR ANY PERSON, OTHER THAN A PEACE
OFFICER, AS DEFINED BY SECTION 1.07, PENAL CODE,
ACTIVELY ENGAGED IN EMPLOYMENT AS A SWORN, FULL-
TIME PAID EMPLOYEE OF A STATE AGENCY OR POLITICAL
SUBDIVISION, WHO IS SUBJECT TOA PROTECTIVE ORDER TO
POSSESS A FIREARM OR AMMUNITION. A VIOLATION OF
THIS ORDER BY COMMISSION OF AN ACT PROHIBITED BY
THE ORDER MAY BE PUNISHABLE BY A FINE OF AS MUCH AS
$4,000 OR BY CONFINEMENT IN JAIL FOR AS LONG AS ONE
YEAR, OR BOTH. AN ACT THAT RESULTS IN FAMILY
VIOLENCE MAY BE PROSECUTED AS A SEPARATE
MISDEMEANOR OR FELONY OFFENSE. IF THE ACT IS
PROSECUTED AS A SEPARATE FELONY OFFENSE, IT IS
PUNISHABLE BY CONFINEMENT IN PRISON FOR AT LEAST
TWO YEARS.”

(Tex. Fam. Code § 85.026)

3.2.7 Service of temporary ex parte protective order.

As a practical matter, the temporary ex parte order will almost always be
served along with the notice of the application for the permanent order
(although in theory it could be filed and served separately) so that the
service provisions of Tex. Fam. Code 8 82.043 apply. See § 3.4.2.

The applicant should be provided a certified copy of the temporary
order. The clerk must also forward a copy of the order, along with the
completed DPS protective order data entry sheet (see § 19.11) to the
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local law enforcement agency (either the police department or the
sheriff’s office, but not the Department of Public Safety) having
jurisdiction over the applicant’s residence.

NOTE ON CONFIDENTIALITY: In counties with populations of 3.4
million or more (currently only Harris County), the protective order
application is confidential except as to the respondent and not subject to
disclosure under Tex. Gov’t Code Ch. 522 until after the earlier of the
time:

o the respondent has been served with the application;
OR
o the date of the hearing on the application.

(Tex. Fam. Code § 82.010)

3.2.8 Extension of term of temporary ex parte protective
order.

A temporary ex parte protective order may be extended for periods not
to exceed the period of the initial order (14 days except in district court
in multi-county districts or in counties over 2 million in population,
where it may be extended for 20 days). The extension may be granted on
request of the applicant or the court can extend the order on its own
motion. Multiple extensions are permitted.®

(Tex. Fam. Code § 83.002)

3.2.9 Enforcement of temporary ex parte protective order.

A temporary order is enforceable against a respondent by any court with

jurisdiction in the county where: the order issued, the respondent
resides, or an alleged violation occurred. The temporary order is
enforceable:

e before service on the respondent, only by contempt;

8 Amir-Sharif v. Hawkins, 246 S.W3d 267 (Tex. App.—Dallas 2007, pet. dism’d woj). Statute allowing
term of a temporary protective order to be extended is procedural, not jurisdictional. The temporary order
can be extended multiple times pending alleged offender’s competency evaluation.
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e after service on the respondent, by contempt or by criminal
enforcement;

(Tex. Const. Art. 1, § 11c; TEX. R. CIV. P. 308; Tex. Fam. Code 8§
81.010)

3.2.10 Motion to vacate.

Any individual affected by a temporary ex parte protective order may
file a motion to vacate the order. The court must set a hearing on such
motion as soon as possible.

(Tex. Fam. Code § 83.004)

3.2.11 Conflicting orders.

e A temporary ex parte protective order issued under Tex. Fam.
Code Title 4 prevails over any other court order made under Tex.
Fam. Code Title 5.

e A temporary ex parte protective order issued under Tex. Fam. Code
Title 4 controls over a magistrate’s order issued under Tex. Code
Crim. Proc. art. 17.292 ONLY if the temporary ex parte order
contains a specific finding to that effect.

e If there is a pre-existing child custody order and Texas is not the
home state of a child for purposes of custody, then the Texas court
that issues the temporary ex parte order must communicate with the
home state court with jurisdiction at the earliest convenient time.®
See Chapter 7.

(Tex. Fam. Code §83.005)

L Inre Presley, 166 S.W.3d 866, 868 (Tex. App.—Beaumont 2005) (orig. proceeding). Where a child

custody suit was filed first in Florida, a Texas court was required to communicate with the Florida court
about the subsequent Texas lawsuit and to dismiss the proceeding unless the Florida court determined
that the Texas court was the more convenient forum.

In re MGM, 163 S.W. 3d 191 (Tex. App.—Beaumont 2005, no pet.). For a temporary emergency order
of protection for child proceeding, when Michigan was home state for original custody order, the Texas
court could, to protect the child, prohibit husband from removing child from wife’s possession. Once the
Texas court learned of the Michigan proceeding, it had to communicate with Michigan court and, once
satisfied that the Michigan court had issued an appropriate order, dismiss the Texas case.
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3.3 Permanent protective order; notice, settings, answer

3.3.1 Contents of notice.

3.3.2

The notice must:

e Dbe styled “The State of Texas” v. “Respondent’s name”;

e be signed by the clerk of the court under the court’s seal;

e contain the name and location of the court and the file number;
e contain the address of the clerk of the court;

o state the date the application was filed,

¢ state the date notice of the application issued;

o state the date, time, and place of the hearing;

e state the name of each applicant;

e state the name of each person alleged to have committed family
violence;

e be directed to each person alleged to have committed family
violence;

AND

e state the address of either the applicant or the applicant’s attorney
(which may be the state’s attorney).

(Tex. Fam. Code § 82.041)

Method of service.

Protective order—family violence Notice shall be issued by the clerk
of the court and served in the manner requested by the applicant. Service
of the application may be served by any method authorized by the Texas
Rules of Civil Procedure except service by publication.

(Tex. Fam. Code § 82.042; Tex. Fam. Code § 82.043)
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3.3.3 Minimum notice period for hearing.

A respondent is entitled to:
e at least 48 hours prior notice of the hearing date and time;
AND

e toaresetting of the hearing if the notice is received less than 48
hours before the hearing time.

(Tex. Fam. Code § 84.003; Tex. Fam. Code § 84.004)

3.3.4 Trial to the court.

Protective order hearings are to the court; jury trials are not permitted.

3.3.5 Indigent respondent’s right to counsel.

Although protective order proceedings are civil for purposes of
evidentiary and procedural rules, with regard to an indigent respondent’s
right to counsel, the proceedings have been deemed quasi-criminal in
nature, with an implied right to appointed counsel.®®

3.3.6 Initial settings.

The initial setting for the hearing must be:

e no later than the 14th day after the protective order application was
filed for all courts, EXCEPT

e in district courts that cover multiple counties or in district courts in
counties over 2 million in population, the hearing may, upon request

82 Williams v. Williams, 19 S.W.3d 544 (Tex. App.—Fort Worth 2000 pet. den.)

% Striedel v. Striedel, 15 S.W. 3d 163, 167 n. 2 (Tex. App.—Corpus Christi 2000, no pet.). The appellate
court discusses the elements to consider, set out in Lassiter v. Department of Soc. Servs. of Durham
County, N.C., 452 U.S. 18, 28-33, 101 S. Ct. 2153, 2159, 68 L. Ed. 2d 640 (1981), when deciding if
counsel should be appointed to represent an indigent defendant in a civil case. Those elements are: what
are the private interests at stake, what is the government's interest, and what is the risk that the
procedures used will lead to erroneous decisions. These elements are to be balanced against each other,
and then set their net weight in the scales against the presumption that there is a right to appointed
counsel only where the indigent, if he is unsuccessful, may lose his personal freedom.
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of the applicant’s representative, be set no later than the 20" day
after the application was filed.

(Tex. Fam. Code 8§ 84.001; Tex. Fam. Code 8 84.002(a))

3.3.7 Resetting the hearing for insufficient notice.

If the respondent is not served with notice of hearing at least 48 hours
before the scheduled hearing time, either the applicant or the respondent
may request the hearing be rescheduled for a date that is:

e within 14 days of the date the request was made;

OR

e within 20 days of the request for cases in the district courts in
counties with a population over 2 million or that cover multiple
counties.

(Tex. Fam. Code 88 84.003-84.004)

3.4 Continuances.

e The court has discretion over whether to grant a legislative continuance
requested pursuant to Tex. Civ. Prac. & Rem. Code § 30.003.

(Tex. Fam. Code 8§ 84.005)

e The court may not continue or reset a hearing to consolidate it with a
subsequently filed protective order application even if that protective order
application was filed in conjunction with a divorce or SAPCR proceeding.

e The need to conduct discovery is not a statutory basis for continuing a
protective order case.®*

(Tex. Fam. Code § 84.001; Tex. Fam. Code § 85.061)

3.5 Answer.

®  Martinez v. Martinez, 52 S.W.3d 429 (Tex. App.—Fort Worth 2001, pet. denied). The court erred
when it granted the respondent’s motion for continuance solely to accommodate his discovery request
because that is not one of the bases listed in the statute.
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3.6

3.7

A respondent may, but is not required to, file an answer at any time before the
hearing.

(Tex. Fam. Code § 82.022)

Default.

Whether or not the respondent files an answer, if the respondent fails to appear
or be represented at the hearing, a default judgment may be entered after: ®

proof of proper service of notice (service at least 48 hours before the hearing
time or a rescheduled hearing);

the court deems the allegations in the application to be true and finds that
the deemed facts are sufficient to support a finding that the respondent
committed family violence and is likely to commit family violence in the
future;

AND

upon receipt of any proof necessary to support the requested relief (set out
in the terms and conditions to be imposed upon the respondent).

(Tex. Fam. Code § 84.003; Tex. Fam. Code § 84.004; Tex. Fam. Code §
85.006; Tex. R. Civ. P. 107; Tex. R. Civ. P. 239; Tex. R. Civ. P. 243)

NOTE: In a default proceeding, the court MUST NOT take evidence on
any issue other than proof of service of notice and sanctions.

Evidence at hearing.

Both parties must have reasonable opportunity to present evidence.®

Evidence of past abuse can support an inference that the abusive party will
continue abusive behavior in the future.®” Only exception to this permissible
inference might be if the past abuse was a single, isolated act.®®

% gee Polley v. State, No. 11-03-0340-CR, 2004 Tex. App. 11317 (Tex. App.—Eastland, Dec. 16, 2004,

no pet.).

% Striedel v. Striedel, 15 S.W.3d 163 (Tex. App.—Corpus Christi 2000, no pet.). In a protective order
proceeding under Title 4 of the Family Code, the court erred in denying the respondent the opportunity to
present his evidence at the hearing.

87 Clements v. Haskovec, 251 S.W.3d 79, 87 (Tex. App.—Corpus Christi 2008, no pet.). The trial court
can infer future abuse based on evidence of past abuse.
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e Harassment alone may or may not be sufficient to establish a threat of
violence or actual physical violence.*®

e Hearsay of a child victim of family violence admissible as evidence in a
protective order application case if the child is 12 years of age or younger
and the statement describes family violence against the child if the court
finds that the time, content, and circumstances of the statement provide
sufficient indications of its reliability AND either (a) the child testifies or is
available to testify at the proceeding or in any other manner required by law;
OR (b) the court determines that the use of the child’s statement in licu of
testimony is necessary to protect the child’s welfare. (Tex. Fam. Code 88
84.006 and 104.006)

3.8 Permanent protective order requirements.

3.8.1 Requisites.

To issue a permanent protective order, the court must hold a hearing and
enter an order stating that:

e the court had jurisdiction over the parties (who are named in the
order) and the subject matter;

o the person restrained (the respondent) had notice and a reasonable
opportunity to be heard consistent with due process;

e the respondent committed family violence™ or violated a prior
protective order or agreed to the order (see Chapter 3A);

e the respondent is likely to commit family violence in the future; ™

% See Long v. Long, No. 03-97-0073CV, 1997 Tex. App. Lexis 5986 (Tex. App.—Austin, Nov. 20,
1997, no pet.).

% Thompson v. Thompson-O Rear, No. 06-03-00129-CV, 2004 Tex. App. Lexis 5033 (Tex. App.—
Texarkana June 8, 2004, no pet.) (mem. op.). Evidence of harassing behavior that did not include threat
of violence or actual physical violence was insufficient to support a finding that respondent threatened
victim in such a manner as to cause victim to reasonable fear imminent physical harm or bodily injury.

" See Pena v. Garza, 61 S.W.3d 529, 531 (Tex. App.—San Antonio 2001, no pet.). Despite TRCP
299a’s prohibition on including findings of fact in judgments, a Title 4 family violence protective order
should contain a finding that the respondent committed family violence and is likely to do so in the
future.

71

Interest of IEW, No. 13-09-0216-CV, 2010 Tex. App. Lexis 7163 (Tex. App.—Corpus Christi, Aug.
27, 2010, no pet.) (mem. op.) [Prior memorandum opinion issued in January 2010 and found at 2010
Tex. App. Lexis 404 was withdrawn.] There is no presumption that when a respondent agrees to entry of
a protective order that lacked findings that family violence has occurred or is likely to occur in the future,
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e it is in the best interests of the applicant or of a member of the
applicant’s family or household members to enter a protective order
requiring the respondent to do or refrain from doing certain acts that
are listed in the order;

e the respondent cannot possess firearms or ammunition during the
term of the order;

e if child support is awarded, the terms of payment’?;
o if child possession or visitation is awarded, the terms for exchange;

e the order was issued in accordance with the requirements of 18
U.S.C. § 2265 (regarding full faith and credit for protective orders);

o the order shall be presumed valid and enforceable in Texas and in
other jurisdictions;

e that the order is valid and enforceable until the second anniversary
after the date it is signed by the court or until modified by court
order or until the first anniversary after the date the respondent is
released from confinement or imprisonment;

e If the duration of the protective order is longer than two years, a
finding that the person restrained by the order: (1) caused serious
bodily injury to the applicant or a member of the applicant’s family
or household OR (2) was the subject of two or more previous
protective orders rendered:

o to protect a person to be protected by the current order

the respondent has implicitly agreed that he committed family violence or is likely to do so in the future.
[NOTE: The original memorandum opinion issued in January 2010 and published at 2010 Tex. App.
Lexis 404 was withdrawn and the new memorandum opinion issued August 27, 2010. The first and
second memorandum opinion reach the same conclusions based on the same reasoning.]

"2 pursuant to Tex. Fam. Code § 234.001 and 42 U.S.C. § 654 (b), the Child Support Division of the

Texas Attorney General’s Office can administratively process child support orders made in protective
order cases. If child support is ordered, the order should include instruction for the obligor to pay all
support through the registry of the court: Texas Child Support Disbursement Unit, PO BOX 659791, San
Antonio, TX 78265-9791. All payments shall be identified by: obligor name; obligee name; and State
Disbursement Unit case number (or cause and number and county if no case number has yet been
assigned).
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AND

o after a finding that the person restrained has committed family
violence and is likely to commit family in the future. (Tex. Fam.
Code 8§ 85.001 and 85.025(a-1)

If the findings of fact and conclusions of law are issued, those should be
set out in a separate document (except for the finding that family
violence occurred) and in addition to reciting facts that support all the
ordering language set out above, should also state that:

e (for a child support is award)” that the order complies with the
jurisdictional requirements of Tex. Fam. Code ch. 159 and the
federal full faith and credit for Child Support Orders Act at 28
U.S.C. § 1738B;

AND

o (for an award of child possession or access) that the order complies
with the Uniform Child Custody Jurisdiction and Enforcement Act
(Tex. Fam. Code ch. 152).

(Tex. Fam. Code. § 85.021; Tex. Fam. Code 8 85.022 (incorporating
18 U.S.C. §922; 18 U.S.C. § 2265; 28 U.S.C. § 1738A))

NOTE: For the clerk to be able to collect fees and costs from a party to
a family violence protective order, the court must first enter a finding in
the order that the party committed family violence. Therefore, the best
practice is for each order that assesses fees and costs to contain an
explicit finding that names the person who committed family violence
(ex: “Respondent [respondent’s name] committed family violence and is
likely to commit family violence in the future.”

3.8.1.1 Order provisions pertaining to both parties.

The court may order either party to do or refrain from doing
certain acts under Tex. Fam. Code § 85.021 if the court finds it is
in the best interests of a protected party(including a member of

" The order should instruct the party ordered to pay child support to set up an account with the
appropriate agency (either the Texas Attorney General’s Child Support Division or the county domestic
relation office) and to make payments only through the agency. At least by the time the protective order
expires, the parties will likely need to establish a child support obligation in another proceeding. If the
payments ordered by the protective order are made through the appropriate agency, it will facilitate any
subsequent child support proceeding.
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3.8.1.2

3.8.1.3

dating relationship) or the party’s family or household member.
Those orders are limited to:

e requiring a child to remain in the possession of a person
named in the order;

e requiring a child to remain in the court’s jurisdiction;

e disposing of property (which will not affect the title to real
property);

e awarding possession of property, including a residence;

e prohibiting the removal of a pet, companion animal, or
assistance animal from the possession of a person named in
the order;

OR
e paying child support.”™

Provisions included in a protective order pursuant to Tex. Fam.
Code § 85.021 are enforceable only by contempt. See § 3.30. An
applicant is not subject to a criminal sanction for violating a
protective order provision.

(Tex. Fam. Code § 85.021; Tex. Fam. Code § 85.023; Tex. R.
Civ. P. 308; Tex. R. Civ. P. 308A)

Criminal enforcement of the order’s provisions.

The court may enter criminally enforceable provisions of a
protective order only against a person found to have committed
family violence.

Separate or “mutual” protective orders.

There is no authority for entering a separate or “mutual”
protective order that imposes criminally enforceable provisions
against an applicant. To enter a protective order containing
criminally enforceable provisions under Tex. Fam. Code §

™ See footnotes 72-73.

77 — The Texas Family Violence Benchbook — September 2011


http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038352E303231&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038352E303231&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038352E303231&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038352E303233&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=5465782E20522E204369762E20502E20333038&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=5465782E20522E204369762E20502E20333038&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=5465782E20522E204369762E20502E203330384129&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038352E303232&keyenum=15452&keytnum=0

85.022, against a person, that person must first be served with
notice of hearing and after having an opportunity to be heard, the
person must be found to have committed family violence.” In
other words, the court must not impose terms and conditions
pursuant to Tex. Fam. Code § 85.022 against the person who is
the applicant in that proceeding. A person who was the applicant
in the first proceeding could become a respondent in a separate
proceeding but only after being served with timely notice and
given an opportunity to respond in the second, separate
proceeding.

(Tex. Fam. Code § 85.001; Tex. Fam. Code § 85.022)

3.8.2 Terms and conditions of the protective order.

To protect the applicant or the applicant’s family or household, the court
may order a respondent who was found to have committed family
violence to do or refrain from doing any of the acts described in Tex.
Fam. Code § 85.021 or Tex. Fam. Code § 85.022. The court may order
the respondent:

(1) to take a specified action necessary or appropriate to prevent or
reduce the likelihood of future harm, including completing an
accredited battering intervention and prevention program;’®
surrendering firearms, or surrendering a concealed handgun license;

™ Cockerham v. Cockerham, 218 S.W.3d 298, 301 (Tex. App.—Texarkana 2007, no pet.). The trial
court lacked authority to sua sponte enter protective order against daughter when respondent-father had
not sought such an order and daughter had never been notified of possibility of such an order being
entered against her.

76

As of September 1, 2009, all programs and providers of battering intervention and prevention
programs (BIPP) must be accredited as required by Tex. Code Crim. Proc. art. 42.141. Under Tex. Fam.
Code 8 85,024, the court can enforce attendance and completion of the BIPP counseling by civil
contempt.

The stated legislative purpose of the counseling requirement of Tex. Fam. Code 8§ 85.022 is to require
judges who chose to order counseling to send the respondent to a BIPP program accredited by TDCJ.
Thus, the court cannot substitute another type of counseling program, such as an “anger management”
program, for the BIPP program. However, as long as completion of a BIPP is ordered, the court seems to
have the discretion to also require other types of counseling such substance abuse counseling.

See, Senate Bill 44, 80" Legislature, bill analysis, available at:
http://www.capitol.state.tx.us/tlodocs/80R/analysis/doc/SB00044F.doc

and House Research Organization bill analysis for SB 44, available at:
http://www.hro.house.state.tx.us/pdf/ba80r/sb0044.pdf#navpanes=0)

The Texas Family Violence Benchbook — September 2011 — 78


http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038352E303232&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038352E303232&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038352E303031&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038352E30323229&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038352E303231&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038352E303231&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038352E3032322E&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=32313820532E572E336420323938&keyenum=15451&keytnum=0
http://www.lexis.com/research/slft?cite=5465782E20436F6465204372696D2E2050726F632E206172742E2034322E3134312E&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A7203835&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A7203835&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038352E303232&keyenum=15452&keytnum=0
http://www.capitol.state.tx.us/tlodocs/80R/analysis/doc/SB00044F.doc
http://www.hro.house.state.tx.us/pdf/ba80r/sb0044.pdf%23navpanes=0)

AND
(2) not to

e communicate directly or indirectly in a threatening or harassing
manner with specified persons;

e go near the residence, work place, school, or child-care facility
as specifically described in the order;

e engage in conduct, including following a person, that is
reasonably likely to harass, annoy, alarm, abuse, torment, or
embarrass;

e possess a firearm (unless the alleged offender works full time as
a licensed peace officer);

e harm, threaten, or interfere with the care, custody, or control of a
pet, companion animal, or assistance animal that is possessed by
a person protected by an order or by a member of the family or
household of a person protected by the order;

OR

e carry a concealed handgun (and the court shall suspend the

respondent’s concealed handgun license issued under Tex. Gov’t
Code 8§ 411.177).

(Tex. Fam. Code § 85.022; Tex. Fam. Code § 85.026)

NOTE: The federal authorities suggest that the order should
contain a “Brady marker,” which is some notation or finding that
the respondent is subject to the prohibitions on firearm
possession under 18 U.S.C. ch. 44. See Chapter 14.

The Texas Department of Criminal Justice Community Assistance Division adopts the guidelines for
BIPPs and accredits the providers. The guidelines are available at:

http://www.tcfv.org/pdf/quidelines.pdf

A list of current, accredited BIPP providers is available at:

http://wwwv.tcfv.org/service-directory/battering-intervention-and-prevention-programs/
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3.8.3

3.8.4

Stay away provisions; confidentiality.

With regard to places the respondent must stay away from, unless the
court finds that safety requires such information be withheld from the
respondent, the permanent order must:

o specifically describe each location;
AND

e state the minimum distance (in yards or feet) that the respondent
must maintain from that location, unless the applicant requests that
location not be disclosed.

NOTE: The order is criminally enforceable even if it does not

contain specific addresses that the respondent must stay away
from.”’

(Tex. Fam. Code § 85.07; Tex. Fam. Code § 85.022)

Warnings in the permanent order.
All permanent protective orders must contain the following warnings:

“A PERSON WHO VIOLATES THIS ORDER MAY BE PUNISHED
FOR CONTEMPT OF COURT BY A FINE OF AS MUCH AS $500
OR BY CONFINEMENT IN JAIL FOR AS LONG AS SIX MONTHS,
OR BOTH. NO PERSON, INCLUDING A PERSON WHO IS
PROTECTED BY THIS ORDER, MAY GIVE PERMISSION TO
ANYONE TO IGNORE OR VIOLATE ANY PROVISION OF THIS
ORDER. DURING THE TIME IN WHICH THIS ORDER IS VALID,
EVERY PROVISION OF THIS ORDER IS IN FULL FORCE AND
EFFECT UNLESS A COURT CHANGES THE ORDER. IT IS
UNLAWFUL FOR ANY PERSON, OTHER THAN A PEACE
OFFICER, AS DEFINED BY SECTION 1.07, PENAL CODE,

" Patton v. State, 835 S.W.2d 684 (Tex. App.—Dallas 1992, no pet.). In an agreed protective order, the
court could reasonably infer that exclusion of confidential information (the wife’s work address) was
intentional; omission of the address was not a defense to prosecution for violation of the order where
husband did not have wife’s work address.

Collins v. State, 955 S.W.2d 464 (Tex. App.—Fort Worth 1997, no pet.). The criminal enforceability of
protective order was not adversely affected by lack of information in order even if that lack would
undermine a civil contempt proceeding. The minimum distance to be maintained need only be set out if
there is such a minimum distance.
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ACTIVELY ENGAGED IN EMPLOYMENT AS A SWORN, FULL-
TIME PAID EMPLOYEE OF A PROTECTIVE ORDER TO POSSESS
A FIREARM OR AMMUNITION. A VIOLATION OF THIS ORDER
BY COMMISSION OF AN ACT PROHIBITED BY THE ORDER
MAY BE PUNISHABLE BY A FINE OF AS MUCH AS $4,000 OR
BY CONFINEMENT IN JAIL FOR AS LONG AS ONE YEAR, OR
BOTH. AN ACT THAT RESULTS IN FAMILY VIOLENCE MAY BE
PROSECUTED AS A SEPARATE MISDEMEANOR OR FELONY
OFFENSE. IF THE ACT IS PROSECUTED AS A SEPARATE
FELONY OFFENSE, IT IS PUNISHABLE BY CONFINEMENT IN
PRISON FOR AT LEAST TWO YEARS.”

NOTE: The order should inform the respondent of the deadline for
surrendering firearms and ammunition. The respondent should be told
where and how to surrender weapons to law enforcement or another
entity and how to present proof to the court that the surrender has
occurred.

(Tex. Fam. Code § 85.026)

3.8.4.1 Lettering.

The warning must be in letters that are either bold, underlined, or
all caps.

(Tex. Fam. Code § 85.026)

3.8.4.2 Special warning for counseling requirement.

If the order requires the respondent to complete a counseling
course, the order must warn the respondent that failure to
complete the course carries a possible penalty of a fine or jail
time for contempt of court.

(Tex. Fam. Code § 85.024)

3.8.5 Duration of order.

The permanent order should state its duration, which can be:
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(1) for the time specified in the order, up to two years (except as noted
below);

(2) if no period is stated in the order, until the second anniversary of the
date of issuance;

(3) until modified by court order;"

(4) if the respondent is confined or imprisoned when the order would
expire, the order expires on the first anniversary of the date the
respondent is released;

OR

(5) for applications filed on or after September 1, 2011, longer than
two years (and up to the lifetime of a party) upon a finding that the
person restrained by the order: (a) caused serious bodily injury to
the applicant or a member of the applicant’s family or household OR
(b) was the subject of two or more previous protective orders
rendered:

e to protect a person to be protected by the current order

AND

e after a finding that the person restrained has committed
family violence and is likely to commit family in the future.

(Tex. Fam. Code 8§ 85.001 and 85.025)

3.8.6 Service and delivery.
3.8.6.1 Service of permanent order on respondent.
If the respondent or his attorney is not present to take possession
of a copy when the order is signed, a copy of the protective order

shall be delivered to the respondent:

e as provided by Tex. R. Civ. P. 21a (in person, by mail, or by
facsimile to the person or the person’s attorney);

® BCv. Rhodes, 116 S.W.3d 878 (Tex. App.—Austin 2003, no pet.). A protective order is generally

effective for date stated in order, which is not to exceed two years.
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e served in the same manner as a writ of injunction (Tex. R.

Civ. P. 689);
OR

e served in open court at the close of the protective order
hearing.

3.8.6.2 Delivery of the order to the victim or others.

The applicant or the applicant’s attorney shall provide the clerk
with the name and address of each law enforcement agency,
child-care facility, school, and other individual or entity to which
the clerk is required to mail a copy of the order. (See § 19.11).

(Tex. Fam. Code § 85.042(d))

The court’s clerk shall send or give a copy of the order to:

e the victim or the victim’s attorney (this is a certified copy
provided without charge);

e if the respondent is a member of the state military force or is
on active-duty status serving in the United State armed
forces, to the staff judge advocate at the Joint Force
Headquarters or the provost marshall of the military
installation to which the respondent is assigned for
immediate notification of the respondent’s commanding
officer (Tex. Fam. Code 8§ 85.042; Tex. Code Crim. Proc. art.
42.0182);

e the local law enforcement agency (either the police
department or the sheriff’s office but not the Department of
Public Safety) with jurisdiction over the protected person’s
residence. This copy of the order must be accompanied by a
completed DPS protective order data entry sheet or its
functional equivalent’ (see § 19.11);

¥ See the form in the Supreme Court Task Force’s Protective Order Kit, available at:
www. TexasLawHelp.org
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e aschool or child-care facility, if the respondent is ordered to
stay away from the premises of that school or facility and if
the victim has provided the address to the clerk;

AND

e if the order suspends a concealed handgun license, to the
Department of Public Safety’s Concealed Handgun Division.

(Tex. Fam. Code § 85.042)

3.8.7 Counseling requirement.

A person who is ordered to complete a counseling program must file an
affidavit:

e within 30 days after the order issues, stating that the person has
begun the program or that no program exists within reasonable
distance of the person’s residence;

AND

e within one year after the order issues, but not later than 30 days
before the order expires, stating that the person has completed the
program and providing verification of that fact.

(Tex. Fam. Code § 85.024)

3.9 Enforcement.

A protective order under the Texas Family Code is enforceable:

e by contempt action and criminally against the respondent. A respondent
may not avoid prosecution for a protective order violation by refusing to
read the contents of the order;*

AND

80 Harvey v. State, 78 S.W.3d 368 (Tex. Crim. App. 2002). In a protective order violation case, the jury
charge did not need to contain a finding that the defendant knowingly violated the protective order to be
sufficient. The defendant had received sufficient notice of the order so that he would have been reckless
to proceed without informing himself of its terms. As long as he was given the resources to learn the
provisions of the order (a copy of the order), the respondent’s choice not to read it was not a defense to
prosecution for its violation.
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3.10

3.11

3.12

e by contempt action against the applicant if the order contains provisions
requiring the applicant to do or refrain from doing any of the acts listed in
Tex. Fam. Code § 85.021. See § 3.30 of this Benchbook.

(Tex. Fam. Code § 85.021; Tex. Fam. Code § 85.022; Tex. R. Civ. P. 308;
Tex. R. Civ. P. 308A: Tex. Penal Code § 25.07)

Venue: For protective orders issued on or after September 1, 2011, the
order is enforceable by contempt by any court with jurisdiction in the
county where: the order issued, the respondent resides, or an alleged
violation occurred.

(Tex. Fam. Code § 81.010)

Protective order based on the parties’ agreement.

The parties may enter into an agreement and ask the court to issue a protective
order based on that agreement. Such an order is enforceable by contempt action
or criminally against the respondent but only by contempt against the applicant
(if the applicant agreed to a condition pursuant to Tex. Fam. Code § 85.021—
custody or possession of children, division and possession of property, or
financial support). See Chapter 3A.

(Tex. Fam. Code 8§ 85.005; Tex. Fam. Code § 85.021; Tex. Fam. Code 8§
85.022: Tex. R. Civ. P. 308; Tex. R. Civ. P. 308A)

Separate protective orders in divorce/SAPCR cases.

A protective order rendered in a divorce or SAPCR proceeding must be in a
separate document from the divorce or SAPCR judgment.®*

(Tex. Fam. Code & 85.001(b); Tex. Fam. Code § 85.003; Tex. Fam. Code §
85.004; Tex. Fam. Code § 85.022)

Modification, vacation, and reviews of an order.

3.12.1 Modification.

The order may be modified:®

& In re Marriage of Edwards, 79 S.W.3d 88, 89 (Tex. App.—Texarkana 2002, no pet.). The failure to
separate protective order from the divorce judgment does not render the protective order unenforceable.

82

Bilyeau v. Bilyeau, 86 S.W.3d 278 (Tex. App.—Austin 2002, no pet.). The receiving court has same

jurisdiction to modify order as the originating court.
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3.12.2

3.12.3

e for substantive changes, after notice to the respondent’s last known
address and a hearing;

OR

e to revise the stay away provisions (e.g., change a school address),
after notice to the respondent sent by certified or registered mail by
the court clerk.

The order may NOT be modified to extend its duration beyond either
the second anniversary of its issuance or beyond the date the order
expires under Tex. Fam. Code 8 85.025(a-1) or (c), whichever date is
later.

(Tex. Fam. Code 8§ 87.001-87.004; Tex. R. Civ. P. 21a)

Vacation of an order.

If an order is vacated, the clerk will provide notice to each individual
and entity who received a copy of the original or modified order from
the clerk. For respondents on active duty status with state or federal
military, the order shall also be sent to the designated military
commander of the military installation to which the respondent is
assigned.

(Tex. Fam. Code 8 85.042(c))
Review of continuing need.
3.12.3.1 Orders lasting two years or less.

A person who is the subject of the order may file a
motion not earlier than one year after the order issued to
have the court determine whether there is continuing need
for the order. Upon filing of the motion the court must
hold a hearing to determine whether to allow the order to
remain in place until its expiration date or to lift the
order.® The movant must show, with evidence that

BC v. Rhodes, 116 S.W.3d 878 (Tex. App—Austin 2003 no pet.). A court’s continuing jurisdiction
during first year of a protective order limited to modification.

% Interest of IEW, No. 13.09-0216-CV, 2010 Tex. App. Lexis 7163 (Tex. App.—Corpus Christi, Aug..
28, 2010, no pet.) [NOTE: See footnote 71 for procedural history.] In denying a motion to vacate a
protective order on the ground it was no longer needed, the trial court did not err because it could have
reasonably found that fact that no family violence had occurred since order was entered was due to the
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establishes more than just compliance with the order, that
there is no need for the order. Absent an affirmative
finding by the court that there is no need for the order, the
order’s duration can not be changed.

3.12.3.2 Orders lasting more than two years.

A person who is the subject of the order that lasts more
than two years may file a motion to shorten the order’s
duration no earlier than one year after the first
anniversary of the date on which the court rendered an
order on the movant’s prior motion to review continuing
need. The movant must show, with evidence that
establishes more than just compliance with the order, that
there is no need for the order. Absent an affirmative
finding by the court that there is no need for the order, the
order’s duration can not be changed.

NOTE: The statute does not define the term “person who is the
subject of a protective order.” That term is vague enough to
apply to either the subject being restrained (the respondent)
or the subject being protected (the applicant).

(Tex. Fam. Code 8 85.025(c) and (d))

3.13 Transfer of jurisdiction to divorce/ SAPCR court.

Continuing jurisdiction over the protective order may be transferred to the
court having jurisdiction over a divorce or SAPCR proceeding involving the
same parties if the court finds that the transfer is in the interests of justice or for
the safety or convenience of a party or witness. This transfer provision
indicates that a Title 4 permanent protective order will prevail over a pre-
existing custody order than conflicts with the protective order.?* A protective
order that is transferred is subject to modification by the receiving court to the
same extent it might have been modified by the rendering court.

order’s deterrent effect and that without the order, the child would be exposed to the potential danger the
order sought to eliminate.

# In re Salgado, 53 S.W.3d 752 (Tex. App.—EI Paso 2001) (orig. proceeding). If a Tex. Fam. Code
Title 4 permanent protective order conflicts with a valid pre-existing custody order and the statutory
provision for transfer of cases on final protective orders to SAPCR court indicates that Title 4 order
prevails in such a conflict.
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3.14

3.15

(Tex. Fam. Code 8§ 85.064 and 85.065)

Fees.

Only a person who is found to have committed family violence may be assessed
fees, costs, or other charges.

e Applicant. An applicant may not be assessed fees, costs, or other charges in
connection with the filing, serving, entering, or transferring of a protective
order. This prohibition covers motions to dismiss, modify, or withdraw a
protective order, certified copies of the order, court reporter or judicial fund
fees, and any other fee associated with a protective order.

(Tex. Fam. Code § 81.002)

e Respondent. If the respondent is found to have committed family violence
or to have entered into an agreed protective order under Tex. Fam. Code §
85.005, fees (including attorney’s fees) must be assessed against the
respondent. Non-payment of fees is punishable by contempt.

(Tex. Fam. Code 88 81.003-81.005)

NOTE: For the clerk to be able to collect fees and costs from a party to a family
violence protective order, the court must first enter a finding in the order that
the party committed family violence. Therefore, the best practice is for each
order that assesses fees and costs to contain an explicit finding that names the
person who committed family violence (ex: “Respondent [respondent’s name]
committed family violence and is likely to commit family violence in the
future.”

Appeal.

A protective order issued under Tex. Fam. Code Title 4 is a final order and may
be appealed UNLESS it is part of a Title 5 divorce or a SAPCR proceeding, in
which case it is not appealable until the final divorce or SAPCR order issues.®
Until the divorce is final, a mandamus action is required to seek relief for a
protective order issued under Tex. Fam. Code § 6.504.%

85

Bilyeau v. Bilyeau, 86 S.W.3d 278 (Tex. App.—Austin 2002, no pet.). The court has discretion as to

whether to transfer a protective order case to the court with pending SAPCR; actions may proceed
simultaneously in separate courts; receiving court has same jurisdiction to modify order as originating
court; protective order granted in pending divorce action is not appealable.

8 Ruiz v. Ruiz, 946 S.W.3d 123 (Tex. App.—EI Paso 1997, no writ).
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(Tex. Fam. Code § 81.009(a))

3.16 Duties of law enforcement.

3.17

Database. Within 10 days after the law enforcement agency receives a copy
of the order and a document (either the DPS Protective Order Data Entry
Form or its functional equivalent)®’ containing the required identifying
information about the restrained party (see Texas Family Code § 85.042(d),
Tex. Gov’t Code § 411.042(b)(6), and infra, § 19.11), the agency shall enter
the information into the Texas Department of Public Safety statewide law
enforcement information system.

(Tex. Fam. Code § 86.011)

Firearms dealers. Upon request, DPS shall inform licensed firearms
dealers whether or not a prospective transferee has an active protective order
in the DPS database. If so, DPS shall inform the licensed firearms dealer
and the transfer is prohibited under 18 U.S.C. § 922.

(Tex. Fam. Code § 86.002)

Assist exclusion from residence. Upon request the law enforcement agency
with jurisdiction over the applicant’s residence will accompany the
applicant to the residence, inform the respondent of the order, and protect
the applicant until the respondent leaves or arrest the respondent if the court
order is violated.

(Tex. Fam. Code § 86.004)

Dissemination of information. Each law enforcement agency shall
establish procedures to inform its officers of the existence of protective
orders issued in other jurisdictions.

(Tex. Fam. Code § 86.005)

Mediation inappropriate.

In a divorce case, a protective order applicant shall not be required to mediate
an application for a protective order. In a SAPCR case, a party may object to
mediation based on the other party’s committing family violence, and if
mediation is ordered anyway, does not have to have contact with the other
person.

8 The functional equivalent of the form may be used as well. See the Supreme Court Task Force’s
Protective Order Kit, which is available at: www.TexasLawHelp.org.
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(Tex. Fam. Code § 6.602(d); Tex. Fam. Code § 153.0071(f))

Under Texas law, a collaborative lawyer must evaluate the impact of family
violence upon the parties to a family law dispute. Once the existence of family
violence is ascertained, the collaborative lawyer may not begin or continue a
collaborative process until reasonable steps have been taken to address the
impact of family violence on the abused party and the abused party requests the
collaborative process begin or continue.

(Tex. Fam. Code § 15.112)
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3.18

CHAPTER 3—PART II: COMMENTS

Overview of the law.

Family Code protective orders are available in “stand-alone” proceedings or in
conjunction with divorce or other SAPCR proceedings, including temporary
emergency proceedings that involve out-of-state child custody orders.

Applicants can be a victim of family violence, a member of the applicant’s
family or household,®® a person with whom the respondent had a dating
relationship,® a person who is the target of family violence based on a dating
relationship with a third person, a prosecuting attorney, or the Department of
Family and Protective Services. In dating violence cases, any adult may file for
a protective order on behalf of a child but the adult may not file on behalf of
another adult.*® (Tex. Fam. Code §82.002)

Venue for a protective order application lies in the county where either party
resides or where a divorce or SAPCR between the parties is filed. Texas Family
Code Title 4 controls protective order venue rather than the statute that governs
continuing jurisdiction for SAPCR orders.”* When venue for a minor child’s
protective order application is unclear, venue should be determined under the
elements in the general civil venue statute.”? (Tex. Fam. Code § 82.003)

Jurisdiction lies in the district (including a juvenile court with district court
jurisdiction) court, domestic relations court, statutory county court,
constitutional county court, and any other court expressly granted jurisdiction
over Tex. Fam. Code Title 4 cases.”® A post-divorce protective order is required
by statute to be filed in the divorce court but the protective order does not have

8 Tex. Fam. Code § 71.003 defines family as including individuals related by consanguinity or affinity,

as determined under Tex. Gov’t Code §§ 573.022 and 573.024, individuals who are former spouses of
each other, individuals who are the parents of the same child, without regard to marriage, and a foster
child and foster parent, without regard to whether those individuals reside together. Member of
household is defined as including a person who previously lived in a household. (Tex. Fam. Code §

71.006.)

8 Tex. Fam. Code 71.021(b) defines dating relationship as a relationship between individuals who have

or have had a continuing relationship of a romantic or intimate nature.

% BCv. Rhodes, 116 S.W.3d 878 (Tex. App.—Austin 2003, no pet.).

1 Magill v. Sheffield, 612 S.W. 2d 677 (Tex. App.—Dallas 1981, no writ).

% In re Salgado, 53 S.W.3d 752 (Tex. App.—EI Paso 2001) (orig. proceeding).

% Williams v. Williams, 19 S.W.3d 544 (Tex. App.—Fort Worth 2000, pet. denied).
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to be heard by that court and can be transferred or reassigned.** (Tex. Fam.
Code 8§ 71.002)

The protective order application must identify the parties, their relationship,
and their counties of residence; state whether the parties are divorced; state
whether the parties have a current or expired protective order; state whether
there are child support or custody orders for any child named in the application;
and request a protective order. If there are preexisting divorce or SAPCR orders,
the protective order court should take care not to issue conflicting orders. (Tex.
Fam. Code 88 82.002- 82.006) NOTE: In Harris County, the existence of a
protective order application is confidential until the earlier of the date of service
or the date of the hearing. (Tex. Fam. Code § 82.010)

Temporary protective order applications may be granted ex parte without a
hearing (with one exception) or notice to the respondent. The application for a
temporary order must include the same information as the application for a
permanent (final) order and the applicant must also provide and swear to a
detailed description of the supporting facts. (Tex. Fam. Code § 83.001)

Exclusion from residence. If the applicant requests that the respondent be
excluded from a residence, the applicant must provide oral and written sworn
testimony and prove by clear and convincing evidence that the respondent has
committed violence within the past 30 days; that the applicant resides at the
residence or has resided there within the past 30 days; and that the applicant is
either legally entitled to occupy the residence or the respondent has a legal duty
to support the applicant or the applicant’s child. The applicant must appear in
person to provide sworn testimony at the temporary ex parte order hearing.
(Tex. Fam. Code 8§ 83.006; Tex. Fam. Code 85.021(1))

Temporary ex parte order hearing. The court may grant the temporary ex
parte order without a hearing or prior notice to the respondent. If a hearing is
held, the court may recess the hearing to contact the respondent but must
resume the hearing before the end of the same workday. (Tex. Fam. Code 8
83.001; Tex. Fam. Code § 83.007)

Temporary ex parte protective orders must:

¢ name and identify the status of each party;

% Cooke v. Cooke, 65 S.W.3d 785 (Tex. App.—Dallas 2001, no pet.).
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e state the basis for the court’s jurisdiction over the parties and the subject
matter;

e state that the respondent has had reasonable notice or will have a reasonable
opportunity to contest the application before a permanent order is issued;

e contain a finding that there is a clear and present danger of family violence
if the order is not issued;

e set the duration of the order (not to exceed 20 days);
e set out the acts the respondent must do or refrain from doing;
¢ identify each person to be protected by the order;

o if the respondent is ordered excluded from the respondent’s residence, find
that the evidence established that: the applicant has resided at the premises
within the preceding 30 days; the respondent has committed family violence
within the past 30 days; and either the applicant has an ownership or
leasehold interest in the residence or the respondent has a duty to support
the applicant or the applicant’s child; and there is a clear and present danger
to the applicant if the respondent is not excluded from the residence;

e state that the order is entitled to full faith and credit;

e for child custody or support orders, state that the order complies with the
applicable state and federal laws (Uniform Child Custody Jurisdiction and
Enforcement Act, incorporated in Tex. Fam. Code ch. 152, and Uniform
Interstate Family Support Act, incorporated in Tex. Fam. Code ch. 159);

e state whether the respondent is required to post a bond (bond is not a
statutory requirement);*

e prohibit the respondent from possessing firearms;
AND

e warn the respondent that violation of the order may result in criminal
prosecution or punishment for contempt.

(Tex. Fam. Code §8 82.009- 83.001; Tex. Fam. Code § 83.006; Tex. Fam.
Code § 85.021(1)(B); Tex. Fam. Code 8 85.026; Tex. Fam. Code § 88.003
(incorporating 18 U.S.C. § 2265; 28 U.S.C. § 1732A; 28 U.S.C. 8§ 1732B))

% Tex. Fam. Code § 83.003.
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Extensions of temporary ex parte orders in increments of 20 days are
allowed; multiple extensions are permitted.®® (Tex. Fam. Code § 83.002)

Violations of temporary ex parte orders are punishable by civil or criminal
sanction if the respondent violated the order after having notice of the order.
Violations before the respondent has received service of the notice are only
punishable by contempt. (Tex. Const. Art. 1 § 11(c); Tex. R. Civ. P. 308)

Motions to vacate. Any individual affected by the temporary ex parte order
may file a motion to vacate, which the court must set for hearing as soon as
possible. (Tex. Fam. Code § 83.004)

Conflicting orders. A Tex. Fam. Code Chapter 83 temporary ex parte
protective order controls over an order issued in a Tex. Fam. Code Title 5 case.
To control over an order issued under Tex. Code Crim. Proc. art. 17.292, the
Chapter 83 temporary ex parte order must contain a specific finding to that
effect. For conflicts with out-of-state custody orders, the Chapter 83 temporary
ex parte protective order court must communicate with the originating court to
resolve the conflict. (Tex. Fam. Code § 83.005)

The hearing date. The hearing on the permanent order can be held any time
after 48 hours have passed since the respondent was served with notice of the
hearing.

Notice of hearing must: state the names of the parties, the date, time, and
location of the hearing, and the date the application was filed; must identify the
parties’ status in the case (e.g., who is the applicant and who is the person
alleged to have committed family violence); must be signed by the clerk under
seal; and must provide the address of the clerk and the applicant or the
applicant’s attorney. (Tex. Fam. Code § 82.041)

Service of notice of hearing may be accomplished by any method permitted
under the Texas Rules of Civil Procedure except by service of publication.
(Tex. Fam. Code § 82.043) If the respondent does not receive notice at least 48
hours before the hearing time, the respondent is entitled to have the hearing date
reset. (Tex. Fam. Code § 84.003; Tex. Fam. Code § 84.004)

Answers are not required to be filed. (Tex. Fam. Code § 82.022)

% Amir-Sharif v. Hawkins, 246 S.W3d 267 (Tex. App.—Dallas 2007, pet. dism’d w.0.j).
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Trial to a jury is not available in protective order cases.®’

Hearings on the permanent order must be set within 14 days of the
application’s filing except for applications filed in district courts in counties
over 1.5 million in population, where the setting must be within 20 days of the
filing. (Tex. Fam. Code § 84.001)

Resetting of the hearing date for lack of sufficient notice is permitted but the
reset date must be within 14 days (or 20 in the district courts in counties over
1.5 in population) of the original hearing date. (Tex. Fam. Code § 84.001-

84.002)

Continuances are permitted at the court’s discretion except the continuance is
not permitted for the purpose of consolidating the protective order hearing with
a pending divorce or SAPCR proceeding or to conduct discovery. Discovery
requests are not a reason for a continuance of a protective order hearing.*
Legislative continuances are at the court’s discretion. (Tex. Fam. Code 8
84.001; Tex. Fam. Code 8 84.005; Tex. Fam. Code § 85.061)

Default orders may be entered if the respondent fails to appear or be
represented at the hearing after receiving timely and proper notice. (Tex. Fam.
Code § 85.006)

Hearing on a permanent order. Respondents are entitled to the opportunity to
present evidence at the hearing.”® Evidence of past abuse can support an
inference that the abusive party will continue abusive behavior in the future.
The only exception to this permissible inference might be if the past abuse was
a single, isolated act.'® Harassment alone may or may not be sufficient to
establish a threat of violence or actual physical violence.'® NOTE: In
divorce/SAPCR cases, a protective order applicant cannot be required to
mediate the protective order application. (Tex. Fam. Code § 6.602(d); Tex.
Fam. Code § 153.0071(f))

" Williams v. Williams, 19 S.W.3d 544 (Tex. App.—Fort Worth 2000, pet. denied.).
% Martinez v. Martinez, 52 S.W.3d 429 (Tex. App.—Fort Worth 2001, pet. denied).
% Striedel v. Striedel, 15 S.W.3d 163 (Tex. App.—Corpus Christi 2000, no pet.).

190" Clements v. Haskovec, 251 S.W.3d 79, 87 (Tex. App.—Corpus Christi 2008, no pet.). The trial court
can infer future abuse based on evidence of past abuse.

91 Thompson v. Thompson-O Rear, No. 06-03-00129-CV, 2004 Tex. App. Lexis 5033 (Tex. App.—
Texarkana, June 8, 2004, no pet.) (mem. op.). Evidence of harassing behavior that did not include threat
of violence or actual physical violence was insufficient to support a finding that respondent threatened
victim in such a manner as to cause victim to reasonable fear imminent physical harm or bodily injury.
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A permanent protective order must contain:

a statement that the court had jurisdiction over the subject matter and the
parties;

a statement that the respondent had notice and a reasonable opportunity to
be heard consistent with due process;

a finding that the respondent committed family violence and that the
violence is likely to occur in the future;

statement that it is in the best interests of the applicant and the applicant’s
family or household members to enter a protective order restraining the
respondent;

a statement that the order is entitled to full faith and credit under 18 U.S.C. §
2265;

an order prohibiting the respondent from possessing a firearm for the
duration of the order;

statements that any child custody or support orders are entitled to full faith
and credit under the UCCJEA and UIFSA (Tex. Fam. Code ch. 152 and ch.
159) and 28 U.S.C. § 1738B;

ordering language concerning the acts the respondent must do or refrain
from doing under Tex. Fam. Code § 85.021 or Tex. Fam. Code § 85.022;

if applicable, ordering language that requires the applicant to do or refrain
from doing act listed in Tex. Fam. Code § 85.021.

NOTE: “Mutual” orders (orders with provisions that are criminally enforceable

against both the applicant and the respondent) are not permitted and the
applicant cannot be subject to criminally enforceable provisions in a
protective order. (Tex. Fam. Code 8§ 85.003; Tex. Fam. Code § 85.005;
Tex. Fam. Code 8 85.022);

if applicable, ordering language prohibiting the carrying of a concealed
handgun under a license issued by the Department of Public Safety;

a specific description of each location that the respondent must stay away
from, including the distance to be maintained described in yards or feet (or a
statement that safety issues require that the locations be kept confidential);
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e warnings of the consequences of violating the order or the prohibition
against firearms possession;

o if applicable, a warning of the consequences of failing to complete the
required counseling course;

AND

o the date on which the order expires (no later than two years from the date of
issuance).

(Tex. Fam. Code § 85.001; Tex. Fam. Code § 85.021; Tex. Fam. Code §
85.022; Tex. Fam. Code § 85.024; Tex. Fam. Code § 85.026)

NOTE: If the protective order is issued in a divorce suit, it must be in a
separate document, entitled PROTECTIVE ORDER, from the divorce
decree. (Tex. Fam. Code § 85.004)

Duration. A protective order expires no later than the second anniversary after
the date it issued, unless the order sets an earlier expiration date. If the
respondent is confined on the date the order would otherwise expire, the
expiration date is extended until the first anniversary of the date of the
respondent’s release. (Tex. Fam. Code. 8§ 85.025)

Service of the order shall be effected on the respondent by delivery in court or
in manner set out in Tex. R. Civ. P. 21a or as for an injunction. A copy of the
order shall be provided to the applicant and the applicant’s attorney, local law
enforcement, and the Department of Public Safety. (Tex. Fam. Code 8§ 85.041;
Tex. Fam. Code § 85.042; Tex. R. Civ. P. 21a)

Modification of a protective order. The court may modify the order to exclude
an item in the order or to include any item that could have been included in the
original order and may change the address or telephone number of a person
listed in the order. Modification of the order’s expiration date is not permitted.
(Tex. Fam. Code §§ 87.001-87.004)

Review of continuing need. Upon request of “a person who is the subject of a
protective order,” after the first anniversary of the order’s issuance, the court
may consider whether the order should be lifted. NOTE: The statute does not
define the term “person who is the subject of a protective order.” That term is
vague enough to apply to either the subject being restrained (the respondent) or
the subject being protected (the applicant). (Tex. Fam. Code § 85.025(c))
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3.19

Transfer of jurisdiction. Continuing jurisdiction over a protective order may
be transferred to the court with jurisdiction over the parties’ divorce or SAPCR
action. This transfer provision indicates that Title 4 protective order will prevail
over a pre-existing custody order that conflicts with the protective order.'%
(Tex. Fam. Code § 85.065)

Fees. Only a person who is found to have committed family violence (that is, a
respondent) may be assessed fees, court costs, or other charges in connection
with a protective order proceeding. (Tex. Fam. Code 8§ 81.002; Tex. Fam. Code
8§ 81.003; Tex. Fam. Code § 81.004; Tex. Fam. Code § 81.005)

Enforcement. In addition to being punishable as contempt of court, a
respondent’s violation of a protective order provision imposed under Tex. Fam.
Code § 85.022 may be punished criminally under Tex. Penal Code § 25.07. If
the court has ordered a respondent or an applicant to do or refrain from doing an
act listed in Tex. Fam. Code 8§ 85.021, non-compliance is punishable only by
contempt. (Tex. Fam. Code 8§ 85.021; Tex. Fam. Code § 85.022; Tex. R. Civ. P.
308; Tex, R. Civ. P. 308A; Tex. Penal Code 8§ 25.07) A respondent who has
received the order but has refused to read it is subject to arrest for a violation.'*

Appeals of protective orders are permitted unless the order is part of a divorce
or SAPCR, in which case the appeal cannot be taken until the divorce or
SAPCR is final.'** (Tex. Fam. Code § 81.009(a))

Court-ordered counseling.

If the protective order court requires the person found to have committed family
violence to attend counseling, that counseling MUST be a battering intervention
and prevention program (BIPP) provided by a person or program accredited
under Tex. Code Crim. Proc. art. 42.141.

The legislative history of the counseling requirement in Tex. Fam. Code §
85.022 makes it clear that the court has no discretion to substitute other types of
counseling (such as anger management) for a BIPP.'® Other types of

192 In re Salgado, 53 S.W.3d 752 (Tex. App.—EI Paso 2001) (orig. proceeding). Title 4 final protective
orders may conflict with a valid pre-existing custody order and the statutory provision for transfer of
cases on final protective orders to SAPCR court indicates that Title 4 order prevails in such a conflict.

193 Harvey v. State, 78 S.W.3d 368 (Tex. Crim. App. 2002).
104 Bilyeau v. Bilyeau, 86 S.W.3d 278 (Tex. App.—Austin 2002, no pet.).

105 See, Senate Bill 44, 80" Legislature, bill analysis, available at:
http://www.capitol.state.tx.us/tlodocs/80R/analysis/doc/SB00044F.doc)
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counseling, such as substance abuse programs, might be ordered in addition to,
but not as a substitute for, completion of a BIPP.

The BIPP accreditation guidelines and a list of accredited BIPP providers are

available online.

106

Goals of judicial intervention.

The American Bar Association’s Commission on Domestic Violence has
published its “Judicial Checklist” that suggests goals for judges in handling
family violence cases. The suggested goals focus judicial resources on: (1)
protecting and facilitating the safety of the victims, the public, and all
participants in family violence proceedings; (2) implementing policies and
procedures that foster public awareness of and zero tolerance for domestic
violence; (3) providing victims with information about and access to
supportive social services; and (4) holding perpetrators accountable for their
violence. The Judicial Checklist is available from the ABA in a fold-out
“benchcard” format.*”’

Suggested judicial approaches.

To facilitate handling of family violence cases, the judge may need to:

identify family violence issues;

assess safety concerns by evaluating the history of violence in terms of
length of time, type (verbal, emotional, physical, sexual), type of control
exerted (intimidation, coercion, threats); frequency of the violence; whether
children are involved; and the type of threats (homicide or suicide);

allow victim advocates or court personnel to explain court procedures to the
victim or applicant;

provide victims with information about legal options;

and House Research Organization bill analysis for SB 44, available at:

http://www.hro.house.state.tx.us/pdf/ba80r/sb0044.pdf#navpanes=0)

1% The guidelines are available at: http://www.tcfv.org/pdf/guidelines.pdf A list of current, accredited
BIPP providers is available at: http://www.tcfv.org/service-directory/battering-intervention-and-
prevention-programs/

W07 5ee www.abanet.org/domviol
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e impose consequences for violations of court orders;

¢ identify the perpetrator and hold the perpetrator accountable;
e use orders to deter abusive behavior;

e train court personnel on family violence dynamics;

¢ render precise and specific custody, visitation, or support orders that do not
provide the perpetrator an opportunity to control the situation;

o limit orders that leave decisions to “cooperation” between the perpetrator
and victim;

e assess the parties’ risk of substance abuse;

AND

e impose a supervision plan to hold the perpetrator accountable for non-
compliance with the protective order.'%

Efficacy of the protective order process.

There is some empirical evidence that just the act of applying for a protective
order reduces the levels of violence in women’s lives.

A study conducted in Harris County during 2001-2002, found that abused
women who applied and qualified for a 2-year protective order, irrespective of
whether or not the order was granted, reported significantly lower levels of
violence during the subsequent 18 months.*®

In a study of the impact of intimate partner violence on women’s health, it was
found that risk for sexual assault decreased by 59% or 70% for women
contacting the police or applying for a protection order, respectively.''

108

Domestic Violence Benchbook: A guide to civil and criminal proceedings (Michigan Judicial

Institute, 3" Ed.).

1093, McFarlane, et al., Protection Orders and Intimate Partner Violence: An 18-Month Study of 150
Black, Hispanic, and White Women, 94 American Journal of Public Health 613 (April 2004). A summary
of the study is available at: http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1448307

110N, Sakar, The Impact of Intimate Partner Violence on Women’s Reproductive Health and Pregnancy
Outcome, 28 Journal of Obstetrics and Gynecology 266 (April 2006). A summary of this article is
available at: http://www.ncbi.nlm.nih.gov/pubmed/18569465
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In a recent study involving about 100 women who received protective orders,
half the participants reported a protective order violation within the first six
months after issuance, but even when violated, the protective orders were
associated with significant reductions in abuse, violence, and fear.*"*

3.23 Lethality assessment factors.

Intimate partner violence results in approximately 1,300 deaths and 2 million
injuries annually among women in the United States.

Assessment of the threat of lethality in any given domestic violence case is an
inexact art, at best. Studies indicate that the strongest risk factor of death for a
female domestic violence victim was the abuser’s access to a firearm.**? In
addition to access to a firearm, a perpetrator who lived: with the victim and the
victim’s child, had a prior domestic violence arrest; made prior threats to use a
weapon; or was estranged from the victim had a higher risk of killing the
victim.!3

Up to a third of hospital emergency room patients have a history of intimate
partner violence.'** A meta-analysis of data collected from studies of women
seeking care in hospital emergency rooms revealed that unwitnessed head, neck,
or facial injuries are significant markers for intimate partner violence.™

11 Civil Protective Orders Effective in Stopping or Reducing Partner Violence: Challenges Remain in
Rural Areas with Access and Enforcementhttp://www.carseyinstitute.unh.edu/publications/IB-Logan-
Civil-Protective-Order.pdf; also, T. Logan, et al,.The Kentucky Civil Protective Order Study: A Rural
and Urban Multiple Perspective Study of Protective Order Violation Consequences, Responses, and
Costs, University of Kentucky Dept. of Behavioral Sciences.

nz Campbell, D. Webster, J. Koziol-McLain, et al., Risk factors for femicide in abusive relationships:
results from a multisite case control study. 93 American Journal of Public Health 1089 (2003). A
summary of this article is available at:

http://ajph.aphapublications.org/cgi/content/abstract/93/7/1089
13 1pid

14 ). Daugherty and D. Houry, Intimate Violence Partner Screening in the Emergency Department, 54
Journal of Postgraduate Medicine 301 (October 2008). A summary of this article is available at:

http://www.nchi.nlm.nih.gov/pubmed/18953150
115

V. Wu, et al., Pattern of Physical Injury Associated with Intimate Partner Violence in Women
Presenting to the Emergency Department: A Systematic Review and Meta-analysis, 11 Trauma,
Violence, & Abuse 71 (April 2010). A summary of this article is available at:

http://www.ncbi.nlm.nih.gov/pubmed/20430799
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In another study of female abuse victims who sought care in hospital emergency
rooms, it was found that women who answered “yes” to at least three of the

following questions were at high risk for serious injury from their abuser:

116

Has the physical violence increased in frequency or severity over the past
six months?

Has he ever used a weapon or threatened you with a weapon?
Do you believe he is capable of killing you?
Have you ever been beaten by him while you were pregnant?

Is he violently and constantly jealous of you?

Experts suggest that the court consider and weigh various factors, including
whether the respondent has:

made threats of homicide or suicide;

fantasies of homicide or suicide—the more developed the fantasies, the
more dangerous;

weapons or has threatened to use or has used weapons to harm in the past;
a history of arson or threats of arson (fire should be considered a weapon);
treated the victim like personal property;

made the victim the center of his life by idolizing or depending on the
victim to organize and sustain his life;

isolated himself from others;

shown signs of “separation” violence (despair and/or rage at the thought of
losing the victim from his life);

shown signs of or been diagnosed with depression;

C. Snider, MD, MPH, D. Webster, ScD, MPH, C. O’Sullivan, PhD, and J. Campbell, PhD, RN,
Intimate Partner Violence: Development of a Brief Risk Assessment for the Emergency Department, 16
Academic Emergency Medicine 1208 (2009). This article is available at:

http://www.dangerassessment.org/webapplicationl/pages/da/Snider BrieflPVRiskAssessment SAEM

AEM_blinded.pdf
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access to the victim or victim’s family members;
a history of police involvement after breaches of the peace;
acted in ways that endanger his own well-being;

become increasingly insensible to legal or social consequences of his
violence;

given indications or has a history of hostage taking (75-90% hostage takings
are related to domestic violence).'*’

Characteristics of batterers and victims.

3.24.1 Batterers.

Batterers almost always initiate the violence but tend to blame the
violence on someone or something else. They often deny the severity of
the violence or dismiss evidence of abuse with remarks like, “she wasn’t
bleeding” or “she didn’t have to go to the hospital.” Batterers tend to
describe the abuse in vague terms and deny that they lost control during
the abuse. They will also deny that the victim has any reason to fear
them.

Some factors commonly seen in perpetrators of domestic violence are
that they are:

e chronic offenders;
o likely to have continuing access to victims;
e often substance abusers;

e likely to portray themselves as the victims;

AND

o likely to present a different persona in public and in private.

17" Adapted from the Texas Advocacy Guide, Lethality Assessment for Advocates, by the Texas Council
on Family Violence.
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3.24.2 Victims.

Victims usually express a sense of shame and confusion about the abuse.
Victims® descriptions of abuse tend to be detailed and victims readily
admit fearing the abuse of the batterer. Victims seldom initiate physical
confrontations with the batterer but may react to physical aggression in
self-defense. ™

3.24.3 Victims who leave.

Empirical data suggests that the “average” victim tries seven times
before finally ending the abusive relationship. The motivating factor that
prompts the final break has been described as a “turning point.” A
turning point is a dramatic shift in the victim’s beliefs and perceptions of
self, the partner, and the relationship that alters the victim’s willingness
to tolerate the situation and motivate a change.

One study**

categorized the motivational turning points by theme as:
(1) protective—the need or desire to protect others from the abuse;

(2) a perception of increased danger based on escalation of severity of
physical abuse or emotional humiliation;

(3) education and access—increased awareness of options and better
access to supportive services;

(4) fatigue and recognition that the abuser is not going to change and the
victim’s suffering is not going to end;

AND

(5) partner betrayal and infidelity.

3.25 Batterers’ methods of control.

18 g Fray-Witzer. “Twice Abused: Same-Sex Domestic Violence and the Law." In Same-Sex Domestic
Violence: Strategies for Change, edited by B. Leventhal and S. Lundy, 19-41 (Sage 1999).

9. Chang et al., Understanding Turning Points in Intimate Partner Violence: Factors and

Circumstances Leading Women Victims Toward Change, 19 Journal of Women’s Health 251 (January
2010).
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Coercion and control are the hallmarks of abusive behavior. The court should
consider evidence of the following as possible indicators of abuse:

3.25.1 Emotional control.

The abuser may:
o refuse to speak to family members;
e humiliate or undermine a parent in front of children;
e threaten to harm other members of the family or household;
e threaten suicide;
e threaten to take a child away from the other parent;
OR
e engage in unpredictable or inconsistent behavior.
3.25.2 Financial control.
The abuser may:

e unduly restrict access to funds by other members of the family or
household;

o refuse to pay reasonable or necessary family expenses despite
adequate resources;

o forbid other members of the family or household from working or
demand control of funds earned by others;

OR
o refuse to account for family income.
3.25.3 Physical control.
The abuser may:
e restrict the physical movements of family or household members;

e monitor or stalk family or household members;
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o destroy or threaten to destroy physical property or to harm pets;
OR

e assault or threaten to assault family or household members who
disobey.

3.25.4 Sexual control.
The abuser may:
e impose strict gender roles;

e make sexually inappropriate comments in the presence of others,
including children;

¢ demand sexual acts that are humiliating, unwanted, or unpleasant to
the other party;

OR
e deny privacy to others.

3.26 Dealing with pro se litigants.

Gleaning enough information to make an informed decision from pro se
litigants can be a challenge. The following techniques may aid in the
presentation of the parties’ cases:

e instruct each party to direct questions or answers to the court;

e explain the rules of evidence, the party’s right to object to evidence, and
how objections will be handled,;

e instruct the parties not to interrupt the court or each other;
e explain the role of the court reporter and the need to have a clear record;
o explain the order of presentation in the case;

e do not allow intimidating behavior (words, looks, or gestures);

AND
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e ask specific clarifying questions, particularly questions to clarify the type
and severity of the alleged abuse.**

An applicant’s journey through the legal system

Participation in the legal process often frustrates litigants, and this reality
becomes particularly pronounced for a protective order applicant or a victim-
witness in a criminal case with family violence issues. The witness’ ongoing
personal relationship with the defendant or respondent compounds the usual
“witness fatigue” other participants in the criminal and civil justice system face.

During the process of obtaining a protective order, an applicant may be asked to
repeatedly provide the same information. For example, the applicant provides a
statement initially at the scene of the crime, during subsequent interviews with
police, in conversations with intake staff and victim’s advocates at the
prosecutor’s office, again with prosecutors themselves, during the hearing for a
temporary order (the applicant must appear if a “kick-out” order is requested)
and while testifying at the permanent order hearing. And if the matter is
continued or delayed, the victim may be called upon to recount the story of
abuse additional times to each of the parties mentioned or to new personnel that
have taken over the case.

Aside from continually dredging up difficult associations and emotions related
to the abuse, the continued retelling of stories of abuse represents an
embarrassing and humiliating experience most of us would logically avoid. In
each of these situations, the applicant must: find the time and transportation to
be present for all hearing settings; adjust to loss of income, housing, and
childcare; recover from physical or emotional injuries; and plan for a future
without the batterer.

If concurrent criminal, divorce, or child protection cases require the victim’s
time and attention, the number of interviews, mandatory court appearances, and
related inconvenience and trauma increase. Assume that the victim decides,
based on expectations of family, friends, advocates, police officers, or society at
large, to avail her/himself of all legal remedies due the victim and to fully
“cooperate” by participating in the criminal prosecution of the batterer. The

attached calendar provides a glimpse of what that victim’s “docket” would look
like."**

120 Adapted from the National Council of Juvenile and Family Court Judge’s Judicial Guide to Child
Safety in Child Custody Hearings, available at:

http://www.ncjfcj.org/images/stories/dept/fvd/pdf/judicial%20quide.pdf

121 See “The Victim’s Calendar” click on: Chapter 19.
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In the first month alone, the determined and cooperative victim must find time
to participate in three or four meetings or hearings a week while simultaneously
balancing the needs of dependent children, finding housing, obtaining financial
assistance, and, perhaps, facing immigration consequences of leaving the abuser
who may have been her means for legal residency.

After the first month, the victim faces a year or more of continued involvement
in a court system where delays and challenges to resolution are a reality even in
the best of circumstances. Add the possible involvement of Child Protective
Services or the possibility that the batterer has been successful in filing unfair or
incorrect criminal charges against the victim (as in a cross-arrest and subsequent
prosecution or for allegations separate from the current event). Eventually even
the most determined and cooperative victim, worn down by the difficult
choices, may decide that continued active involvement in the criminal or civil
legal process is no longer in her or his best interests.

Most commonly, victims usually rank child custody as the top priority with the
legal matters pertaining to economic survival a close second, and all other
matters getting less attention. Often, participation in a criminal prosecution
ranks as the lowest priority.

Obviously, many of the burdens on a victim participating in the criminal or civil
justice system represent systemic barriers that the judiciary cannot
independently affect. The need to carefully and fully adjudicate cases, the
realities of crowded civil and criminal dockets, and other considerations hinder
the judiciary’s ability to remove barriers to the victim’s participation. However,
the court can promote transparency by explaining delays (whether requested by
the state or the defense or from another cause) in the case and considering the
victim’s situation before allowing continuances. By remaining aware of and
sensitive to the barriers that the legal system poses to full participation by a
family violence victim, the court can enhance due process for all participants in
a legal proceeding.

Victim non-cooperation.

Experts estimate that somewhere between 80-90% of domestic violence
complainants fail to cooperate with the prosecution at some point in the criminal
proceeding. The reasons why victims refuse to cooperate with the prosecution
include:

o the risk of retaliation (feared in as many as half of all cases; an actuality in
about 30% of criminal cases);

e economic dependence (50% of victims are left below the federal poverty
line after leaving their abuser and slightly less than half are threatened with
loss of income for aiding the prosecution of the abuser);
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e emotional attachment,

e family and community pressures;

o religious and cultural views;

e fear of losing custody of children;

o fear of deportation;

e trauma-induced "emotional paralysis";

AND

e agenuine belief that no crime has occurred.*?

Domestic violence in same-sex couples.

Research suggests that violence occurs at the same rate (12 to 50%) in same-
gender couples as it does in cross-gender couples. The types of abuse in same-
gender relationships are the same as for cross-gender relationships, except for
two unique features: the threat of exposing the victim-partner’s sexual
orientation and the isolation inherent in concealing one’s sexual orientation.

Threats by the birth or adoptive parents to take children away from the other
partner are particularly effective because in most states the adoptions laws do
not permit same-gender parents to adopt each other’s children, so the non-
biological parent has no legal rights regarding the child if the couple
separates.’®

Contempt by applicant.

The fact that a remedy may be available does not presuppose that its imposition
will result in justice or promote public policy. Before imposing sanctions
against an applicant for failing to comply with a provision of a protective order
imposed under Tex. Fam. Code 8§ 85.021, the court should consider whether
such a sanction may adversely impact the ultimate purpose of the order—to
protect the applicant and the applicant’s family and household. Holding an

122

See, T. Lininger, Prosecuting Batterers After Crawford, 91 Va. L. Rev. 747, 769 (May 2005)

(summarizing the findings of various surveys).

123

J. Rohrbaugh, Domestic Violence in Same-Gender Relationships, 44 Family Court Review 287

(April 2006). This article is available at: http://www.rohrbaughassociates.net/pdfs/same_sex.pdf
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applicant in contempt will generally be counter-productive and should be
considered a remedy of last resort, imposed only when non-compliance will
cause a safety issue.

Statewide Law Enforcement Database.

As part of the Texas Crime Information Center (TCIC), the Texas Department
of Public Safety maintains a statewide criminal database that includes all types
of protective orders (temporary and permanent from the Family Code and the
Code of Criminal Procedure) that are issued in the State of Texas or which are
issued in another state and registered in Texas. The TCIC system feeds into the
National Crime Information Center so that one entered into TCIC, information
about a Texas protective order is available to law enforcement officers
nationwide.

The TCIC/NCIC system requires certain identifying information for the persons
restrained by or protected by a protective order. Unless that information is
available, information about the protective order cannot be entered into the
database. The information required is listed in Tex. Gov’t Code §
411.042(b)(6). The protective order itself will rarely contain all the information
needed for a TCIC entry. The law requires that the applicant or the applicant’s
attorney provide the identifying information to the clerk of the court before or at
the time the protective order is issued so that the protective order can be
forwarded to local law enforcement for entry into the database.

DPS has promulgated a Protective Order Data Entry Form to capture the
required information. That form, or its functional equivalent,”®* must be
completed and accompany the protective order when it is forwarded by the clerk
to the local law enforcement agency. See § 19.11 for a copy of the form.

Failure to provide the required identifying information for a respondent along
with the protective order will prevent law enforcement from being able to entry
the protective order information into TCIC because the TCIC system will reject
an incomplete entry.

NOTE: By statute, local law enforcement (the police department or the sheriff’s
office) is charged with entry of protective order information into the TCIC/the
Protective Order Registry. The protective order and the identifying information
(optimally, on a completed data entry form) MUST ALWAYS be forwarded to
the appropriate local law enforcement but is NOT to be sent directly to DPS.
The only situation in which an additional copy is forwarded directly to DPS is if
the protective order has suspended respondent’s concealed handgun license, in
which case a copy goes to the DPS Concealed Handgun Licensing Division or if
the protective order was issued under Tex. Code Crim. Proc. art. 6.08 (see

124 See the form in the Supreme Court’s Protective Order Task Force Kit, available at:
www. TexasLawHelp.org.
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Chapter 6). Forwarding a protective order to DPS’s Concealed Handgun
Division is not a substitute for and does not satisfy the clerk’s statutory duty to
forward the order and the identifying information to local law enforcement.
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CHAPTER 3A—TITLE 4 PROTECTIVE ORDER BASED ON
THE PARTIES’ AGREEMENT—PART I: STATUTES AND
CASE LAW

(Tex. Fam. Code 88 85.005, 85.021, and 85.022)

Summary:

The parties in a Texas Family Code Title 4 protective order proceeding may ask that an
order be issued based on their agreement—and many, if not most, do. The protective
order issued based on the parties’ agreement is not a contract, but an order that is
enforceable by contempt (against either party) or by bringing a criminal charge (against
the respondent only).

Unlike the typical settlement agreement between civil litigants, the protective order
based on an agreement must be adopted and signed by the judge. Not only does the
order represent the parties’ agreement, it also must promote the state’s interest in
protecting the public. The judge should review the contents of the order to ensure it
contains the necessary elements to be legally enforceable and to protect the interests of
both the parties and the state.

Unlike protective orders issued after a hearing, a protective order based on an
agreement may, but is not statutorily required to, contain a finding that the respondent
committed family violence. However, the agreed order must contain a finding that the
agreement is in the best interests of the applicant and other persons protected by the
order. The lack of a family violence finding in the agreed order can significantly impact
the respondent’s status in other legal proceedings (e.g., divorce or SAPCR) and the
court should carefully consider whether omitting the finding is in the best interests of
all parties and the public.

3A.1 Mandatory provisions.

A protective order based on an agreement of the parties must contain:
o the names of the parties;
o the names of all persons to be protected by the order;

o the location of any places from which the respondent must stay away (unless
that location is confidential);
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¢ afinding that the order is in the best interests of the applicant and the other
persons protected by the order;

e astatement that the parties have agreed to the terms and conditions of the
order;

e astatement that by presenting their agreement to the court for approval,
each party waived the right to a hearing on the merits;

e the warning found in Tex. Fam. Code § 85.026;'%

e astatement that the respondent has received a copy of the agreed order;

e an expiration date, not to be later than two years after the date the order
iSSues;

e whichever of the provisions set out in Tex. Fam. Code § 85.021 or Tex.
Fam. Code § 85.022 (see § 3A.2) that the parties have agreed to include in
the order;

e astatement that the trial court approves the agreement of the parties.*?®

NOTE: Unless the order contains specific findings that the respondent has
committed family violence and is likely to do so in the future, those findings
cannot be presumed from the fact that the respondent agreed to the order.*?’

122 Tex. Fam. Code § 85.036 contains the following warning:

“A PERSON WHO VIOLATES THIS ORDER MAY BE PUNISHED FOR
CONTEMPT OF COURT BY A FINE OF AS MUCH AS $500 OR BY
CONFINEMENT IN JAIL FOR AS LONG AS SIX MONTHS, OR BOTH. NO
PERSON, INCLUDING A PERSON WHO IS PROTECTED BY THIS ORDER, MAY
GIVE PERMISSION TO ANYONE TO IGNORE OR VIOLATE ANY PROVISION OF
THIS ORDER. DURING THE TIME IN WHICH THIS ORDER IS VALID, EVERY
PROVISION OF THIS ORDER IS IN FULL FORCE AND EFFECT UNLESS A
COURT CHANGES THE ORDER. IT IS UNLAWFUL FOR ANY PERSON, OTHER
THAN A PEACE OFFICER, AS DEFINED BY SECTION 1.07, PENAL CODE,
ACTIVELY ENGAGED IN EMPLOYMENT AS A SWORN, FULL-TIME PAID
EMPLOYEE OF A PROTECTIVE ORDER TO POSSESS A FIREARM OR
AMMUNITION.”

126 | the interest of IEW, No. 13-09-00216-CV, 2010 Lexis 7163 (Tex. App.—Corpus Christi, Aug. 27,
2010) (mem. op.) [Prior opinion issued January 2010, and found at 2010 Tex. App. Lexis 404 was
withdrawn.] Agreed protective orders are subject to the approval of the trial court, and the trial court is
strictly prohibited from approving any agreement that requires an applicant to do or refrain from doing an
act under Tex. Fam. Code § 85.022. [NOTE: The first and second memorandum opinion reach the same
conclusions based on the same reasoning.]

127

Ibid. There is no presumption that by agreeing to an agreed protective order that lacks findings that
family violence has occurred or is likely to occur in the future, the respondent has agreed that he
committed family violence or is likely to do so in the future.
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3A.2 Optional provisions.

A protective order may incorporate some or all of the conditions listed in Tex.
Fam. Code § 85.021 or Tex. Fam. Code § 85.022 but the applicant cannot agree
to, or be bound by, a criminally-enforceable provision listed in Tex. Fam. Code
§ 85.022.

3A.2.1 Applicant.

In a protective order based on an agreement, the applicant can agree
that:

e a child will not be removed from the person named as possessory
conservator in the order;

e achild will not be removed from the court’s jurisdiction;

e mutually owned or leased property of the parties will not be
transferred, encumbered, or otherwise disposed of, other than in the
ordinary course of business;

e one party will have exclusive possession of that party’s residence;

e one party will vacate, and the other party take exclusive possession
of, the parties’ residence if:

o the party taking possession is a joint owner or leaseholder;
OR

o the party retaining possession owns or leases the property;
OR

o the party being denied possession has an obligation to support
the other party or a child of the other party;

e aparent of a child will have possession of or access to a child,;

e a party will pay support to the other party or child support'?® if the
payor-party has a legal duty to support the other party or the child,;

128 The order should instruct the party ordered to pay child support to set up an account with the
appropriate agency (either the Texas Attorney General’s Child Support Division or the county domestic
relation office) and to make payments only through the agency. At least by the time the protective order
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AND
e aparty will have the use and possession of property that is:
o community property;
o jointly owned property;
OR
o jointly leased property.
NOTE: The protective order should contain a finding the

applicant has not agreed to do or refrain from doing any act listed
in Tex. Fam. Code § 85.022.

(Tex. Fam. Code § 85.005; Tex. Fam. Code § 85.021)

3A.2.2 Respondent.

The person who is a respondent in a protective order case can agree to
any of the provisions to which an applicant can agree and can also agree
not to:

e commit family violence;

e communicate with a person, or the family or household member of a
person, protected by the order:

o directly with threats or harassment;
o indirectly with threats;
OR

o in any manner except through the person’s attorney or another
person appointed by the court;

expires, the parties will likely need to establish a child support obligation in another proceeding. If the
payments ordered by the protective order are made through the appropriate agency, it will facilitate any
subsequent child support proceeding. Otherwise, the payor-parent may not get proper credit for the child
support payments made during the term of the protective order.
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go to or near the residence, place of employment, or business of the
protected person or that of a member of the family or household of
the protected person;

go to or near the residence, child-care facility, or school where a
child protected by the order normally resides or attends;

AND

engage in conduct that is reasonably likely to harass, annoy, alarm,
abuse, torment, or embarrass a person protected by the order.

A respondent can agree to:

complete an accredited battering intervention prevention program
(BIPP) or, if an accredited BIPP is not available, complete either:

o aBIPP thatis in the process of being accredited;
OR

o only if an accredited BIPP or BIPP seeking accreditation is not
available, complete counseling with a licensed mental health
professional (social worker, physician, psychologist, therapist,
professional counselor) who has completed family violence
intervention training approved by the Texas Department of
Criminal Justice.

In a protective order based on an agreement of the parties, the court
must order the respondent:

not to possess a firearm unless the respondent is actively engaged in
full-time work as a licensed peace officer;

AND
to surrender a license to carry a concealed weapon.

(Tex. Fam. Code § 85.005; Tex. Fam. Code § 85.022)

NOTE: The federal authorities request that the order contain a
“Brady marker,” which is some notation or finding that the
respondent is subject to the prohibitions on firearm possession under
18 U.S.C. ch. 44. See chapter 14, infra.
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3A.3 Enforcement.

Protective orders are enforceable by contempt of court or criminally as to the
respondent but only by contempt as to the applicant.

3A.3.1 Applicant: contempt.

Although Tex. Fam. Code § 85.005 does not state so specifically,
because a court has both a statutory and inherent power to enforce its
judgments, decrees and orders,®® a protective order based on an
agreement is enforceable by contempt against an applicant to the extent
the applicant has agreed in the order to abide by a provision listed in
Tex. Fam. Code § 85.021. See § 3.30.

3A.3.2 Respondent: contempt or criminal charge.

The protective order is enforceable against a respondent by contempt or
by filing a criminal charge.

3A.3.3 No criminal enforcement against applicant.

A protective order is NOT criminally enforceable against an applicant.
Whatever an applicant may agree to, a protective order may not impose
any of the criminally enforceable provisions of the order (i.e., those
found in Tex. Fam. Code § 85.022) against the applicant.**

(Tex. Fam. Code § 85.005)

3A.4 Duration of order.

The final protective order lasts:
(1) for the time specified in the order, not to exceed two years;

(2) if no period is stated in the order, until the second anniversary of the date of
issuance;

29 Tex. R. Civ. P. 308; see also Tex. R. Civ. P. 308a for SAPCRs. A trial court is vested with explicit
statutory authority to enforce its judgments and with inherent judicial authority to enforce its orders and
judgments. See, Cook v. Stallcup, 170 S.W.3d 916, 920 (Tex. App.—Dallas 2005, no pet.) citing Katz v.
Bianchi, 848 S.W.2d 372, 374 (Tex. App.—Houston [14" Dist.] 1993) (orig. proceeding).

130 5ee § 3.30 of this Benchbook.
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(3) until modified by court order;™*"
OR

(4) if the respondent is confined or imprisoned when the order issues, the order
will expire on the first anniversary of the date the person is released.

(Tex. Fam. Code § 85.025).

3A.5. Service and delivery of order.

3A.5.1 Delivery of permanent order to respondent.

If the respondent or his attorney is not present to take possession of a
copy when the order is signed, a copy of the protective order shall be
delivered to the respondent:

e as provided by Tex. R. Civ. P. Rule 21a (in person, by mail, or by
facsimile to the person or the person’s attorney);

OR

e served in the same manner as a writ of injunction (Tex. R. Civ. P.

689).

NOTE: The order should inform the respondent of the deadline for
surrendering firearms and ammunition. The respondent should be told
where and how to surrender weapons to law enforcement or another
entity and how to present proof to the court that the surrender has
occurred.

3A.5.2 Delivery of the order to the victim or others.

The court’s clerk shall send or give a copy of the agreed order to:

e the victim or the victim’s attorney (this is a certified copy provided
without charge);

o the local law enforcement agency (either the police department or
the sheriff’s office but not the Department of Public Safety) with
jurisdiction over the protected person’s residence. This copy of the

131 Bev, Rhodes, 116 S.W.3d 878 (Tex. App.—Austin 2003, no pet.). A protective order is generally

effective for date stated in order, which is not to exceed two years.
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3A.6

3A.7

order must be accompanied by a completed DPS protective order
data entry sheet or its functional equivalent.** (see § 19.11);

if the respondent is a member of the state military force or is on
active-duty status serving in the United State armed forces, to the
staff judge advocate at the Joint Force Headquarters or the provost
marshall of the military installation to which the respondent is
assigned for immediate notification of the respondent’s commanding
officer (Tex. Fam. Code § 85.042; Tex. Code Crim. Proc. art.
42.0182);

a school or child-care facility, if the respondent is ordered to stay
away from the premises of that school or facility and if the victim
has provided the address to the clerk;

AND

if the order suspends a concealed handgun license, to the Department
of Public Safety’s Concealed Handgun Division.

(Tex. Fam. Code § 85.042)

Counseling requirement.

Unless the order states otherwise, if the respondent has agreed to complete a
court-ordered counseling program, the respondent must file an affidavit:

within 30 days after the order issues, stating that the person has begun the
program or that no program exists within reasonable distance of the person’s
residence;

within one year after the order issues, but not later than 30 days before the
order expires, stating that the person has completed the program and
providing verification of that fact.

(Tex. Fam. Code § 85.024)

Separate protective order in divorce/SAPCR proceedings.

132 See the form in the Supreme Court Task Force’s Protective Order Kit, available at:
www. TexasLawHelp.org.
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A protective order based on the parties’ agreement and issued in a divorce or
SAPCR proceeding must be in a separate document from the divorce or SAPCR
judgment.**

(Tex. Fam. Code § 85.001(b); Tex. Fam. Code § 85.003; Tex. Fam. Code §
85.004; Tex. Fam. Code § 85.022)

3A.8 Modification and reviews of an order.

3A.8.1 Modification.

The protective order may be modified:***

o for substantive changes, after notice to the respondent’s last known
address and a hearing;

OR

e to revise the stay away provisions (i.e., school address), after notice
to the respondent’s last known address sent by certified or registered
mail by the court clerk.

The order may NOT be modified to extend its duration.

(Tex. Fam. Code 88 87.001-004; Tex.. R. Civ. P. 21a)

3A.8.2 Review of continuing need.

3A8.2.1 Orders lasting two years or less.

A person who is the subject of the order may file a
motion not earlier than one year after the order issued to
have the court determine whether there is continuing need
for the order. Upon filing of the motion the court must
hold a hearing to determine whether to allow the order to
remain in place until its expiration date or to lift the

3 In re Marriage of Edwards, 79 S.W.3d 88, 89 (Tex. App.—Texarkana 2002, no pet.). The failure to
separate protective order from the divorce judgment does not render the protective order unenforceable.

134 Bilyeau v. Bilyeau, 86 S.W.3d 278 (Tex. App.—Austin 2002, no pet.). The receiving court has same
jurisdiction to modify order as the originating court.

BC v. Rhodes, 116 S.W.3d 878 (Tex. App.--Austin 2003, no pet.). A court’s continuing jurisdiction
during first year of a protective order is limited to modification.
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3A.9

3A.8.2.2

NOTE:

subject of a protective order.
apply to either the subject being restrained (the respondent)
or the subject being protected (the applicant).

order.®® The movant must show, with evidence that
establishes more than just compliance with the order, that
there is no need for the order. Absent an affirmative
finding by the court that there is no need for the order, the
order’s duration can not be changed.

Orders lasting more than two years.

A person who is the subject of the order that lasts more
than two years may file a motion to shorten the order’s
duration no earlier than one year after the first
anniversary of the date on which the court rendered an
order on the movant’s prior motion to review continuing
need. The movant must show, with evidence that
establishes more than just compliance with the order, that
there is no need for the order. Absent an affirmative
finding by the court that there is no need for the order, the
order’s duration can not be changed.

The statute does not define the term “person who is the

2

That term is vague enough to

(Tex. Fam. Code 8 85.025(c) and (d))

Transfer of jurisdiction to divorce/SAPCR court.

Continuing jurisdiction over the protective order may be transferred to the court
having jurisdiction over a divorce or SAPCR proceeding involving the same
parties upon the court’s finding that the transfer is in the interests of justice or
for the safety or convenience of a party or witness. This transfer provision

3 Interest of IEW, No. 13.09-0216-CV, 2010 Tex. App. Lexis 7163 (Tex. App.—Corpus Christi, Aug..
28, 2010, no pet.) [NOTE: See footnote 71 for procedural history.] In denying a motion to vacate a
protective order on the ground it was no longer needed, the trial court did not err because it could have
reasonably found that fact that no family violence had occurred since order was entered was due to the
order’s deterrent effect and that without the order, the child would be exposed to the potential danger the
order sought to eliminate.
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3A.10

3A4.11

indicates that a Title 4 final protective order will prevail over a pre-existing
custody order than conflicts with the protective order.®

(Tex. Fam. Code § 85.064)

Fees.

Only a person who is found to have committed family violence may be assessed
fees, costs, or other charges.

e Applicant. An applicant may NOT be assessed fees, costs, or other charges
in connection with the filing, serving, entering, or transferring of a
protective order. This prohibition covers motions to dismiss, modify, or
withdraw a protective order, certified copies of the order, court reporter or
judicial fund fees, and any other fee associated with a protective order.

(Tex. Fam. Code § 81.002)

e Respondent. If the order contains a finding that the respondent committed
family violence, then fees (including attorney’s fees) may be assessed
against the respondent. Non-payment of fees is punishable by contempt.

(Tex. Fam. Code 8§ 81.003-81.005)

NOTE: For the clerk to be able to collect fees and costs from a party to a family
violence protective order, the court must first enter a finding in the order that
the party committed family violence. Therefore, the best practice is for each
order that assesses fees and costs to contain an explicit finding that names the
person who committed family violence (ex: “Respondent [respondent’s name]
committed family violence and is likely to commit family violence in the
future.”

Appeal.

A protective order issued under Title 4 of the Tex. Fam. Code is a final order
and may be appealed UNLESS it is part of a Title 5 divorce or SAPCR
proceeding, in which case it is not appealable until the final divorce or
SAPCR order issues.’®” Until the divorce is final, a mandamus action is

3 In re Salgado, 53 S.W.3d 752 (Tex. App.—EI Paso 2001) (orig. proceeding). Title 4 final protective
orders may conflict with a valid pre-existing custody order and the statutory provision for transfer of
cases on final protective orders to SAPCR court indicates that Title 4 order prevails in such a conflict.

137 Bilyeau v. Bilyeau, 86 S.W.3d 278 (Tex. App.—Austin 2002, no pet.). The court has discretion as to
whether to transfer a protective order case to the court with pending SAPCR; actions may proceed
simultaneously in separate courts; receiving court has same jurisdiction to modify order as originating
court; protective order granted in pending divorce action is not appealable.
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required to seek relief for a protective order issued under Tex. Fam. Code §
6.504."%

(Tex. Fam. Code § 81.009(a))

3A.12 Duties of law enforcement.

e Database. Within 10 days after the receipt of a copy of the order and the
completed Protective Order Data Entry Form (see § 19.11) by a law
enforcement agency, it is to be entered into the DPS statewide law
enforcement information system.

(Tex. Fam. Code § 86.011)

e Firearms dealers. Upon request, DPS shall inform licensed firearms
dealers whether or not a prospective transferee has an active protective order
in the DPS database. If so, DPS shall inform the licensed firearms dealer
and the transfer is prohibited under 18 U.S.C. § 922.

(Tex. Fam. Code § 86.002)

e Assist exclusion from residence. Upon request, the law enforcement
agency with jurisdiction over the applicant’s residence will accompany the
applicant to the residence, inform the alleged offender of the exclusion, and
protect the applicant until the alleged offender leaves, or arrest the alleged
offender if the court order is violated.

(Tex. Fam. Code § 86.004)

e Dissemination of information. Each law enforcement agency shall
establish procedures to inform its officers of the existence of protective
orders issued in other jurisdictions.

(Tex. Fam. Code § 86.005)

138 Ruiz v. Ruiz, 946 S.W.3d 123 (Tex. App.—EI Paso 1997, no writ).
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3A.13

3A.14

CHAPTER 3A—PART II: COMMENTS

Overview of the law.

The parties in a Tex. Fam. Code protective order case may agree to entry of the
order, which must be approved by the court. The statute (Tex. Fam. Code 8
85.005) does not require that the parties agree to, or that the court enter,
findings that a party committed family violence in the past or is likely to
commit family violence in the future. That statute allows the court to approve
the respondent’s agreement to the terms of a protective order.

In a protective order based on an agreement, either or both parties can agree to
be bound by any of the terms set out in Tex. Fam. Code § 85.021, which are the
provisions enforceable only by contempt. An applicant may not agree to do or
refrain from doing an act listed in Tex. Fam. Code 8§ 85.022. In other words, the
applicant cannot by agreement be subjected to criminally enforceable provisions
of a protective order. (Tex. Fam. Code § 85.005; Tex. Fam. Code § 85.021)

When approving the agreement, the court must ensure that the agreement and
order do not require the applicant to do or refrain from doing any act that would
subject the applicant to a criminal penalty for violating the order. (Tex. Fam.
Code § 85.005)

Findings of family violence.

Although Tex. Fam. Code § 85.005 does not require an agreed protective order
to contain findings of family violence, some courts decline to issue the order
without a finding of family violence. The court should consider whether
omitting the finding is in the best interests of all parties and the public. See Ch.
18.

In one case, the court of appeals opined that without a finding of family
violence, a protective order based on an agreement was not a valid protective
order.™*®

NOTE: For the clerk to be able to collect fees and costs from a party to a family
violence protective order, the court must first enter a finding in the order that

139

Interest of IEW, No. 13.09-0216-CV,2010 Tex. App. Lexis 7163 (Tex. App.—Corpus Christi. Aug.

27, 2010, no pet.) (mem. op.) [Prior memorandum opinion issued January 2010 and found at 2010 Tex.
App. Lexis 404 was withdrawn.] There is no presumption that by entering into agreed protective order
that lacks findings that family violence has occurred or is likely to occur in the future, the respondent
agreed that he committed family violence or is likely to do so in the future. The respondent was not
judicially stopped from contesting the family violence findings in a motion to vacate just because he
consented to the agreed order.
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3A4.15

the party committed family violence. Therefore, the best practice is for each
order that assesses fees and costs to contain an explicit finding that names the
person who committed family violence (ex: “Respondent [respondent’s name]
committed family violence and is likely to commit family violence in the
future.”

Mediation inappropriate.

The National Council of Juvenile and Family Court Judges recommends:

Judges should not mandate mediation in cases where family violence has
occurred. Because assault of any kind is a serious crime and needs to be treated
as such by the courts, mediation of family violence is simply not an appropriate
response. Mediation is a process by which the parties voluntarily reach
consensus about the issue at hand. Violence, however, is not a subject for
compromise. Thus, when the issue before the court is a request for an order of
protection or a criminal family violence charge, mediation should not be
mandated. The victim receives no protection from the court with a mediated
“agreement not to batter.” And a process which involves both parties mediating
the issue of violence implies, and allows the batterer to believe, that the victim
is somehow at fault.**

Under Texas law, a collaborative lawyer must evaluate the impact of family
violence upon the parties to a family law dispute. Once the existence of family
violence is ascertained, the collaborative lawyer may not begin or continue a
collaborative process until reasonable steps have been taken to address the
impact of family violence on the abused party and the abused party requests the
collaborative process begin or continue.

(Tex. Fam. Code § 15.112)

10 Family Violence: Improving Court Practice 22 (National Council of Juvenile and Family Court
Judges, 1990) at 28. Available at:

http://www.ncjfcj.org/images/stories/dept/fvd/pdf/improvingcourtpractice.pdf
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CHAPTER 4—MAGISTRATE’S ORDER OF EMERGENCY
PROTECTION—PART I: STATUTES AND CASE LAW

(Tex. Code Crim. Proc. arts. 17.291, 17. 292, and 17. 293)

Summary:

After an arrest for certain offenses, there are two situations in which a magistrate can
issue an order of emergency protection for the victim and the victim’s family or

household members. One is discretionary, the other mandatory.

The purpose of the magistrate’s order is to prevent the defendant from inflicting further
harm on the victim after the defendant is released from confinement. The magistrate’s
order differs from a Tex. Fam. Code Title 4 protective order in that the former does not
require a hearing, does not require the defendant and the victim to have a specific
relationship (and can be issued to protect the victim from a stranger), and is issued
before the defendant is released from jail. Unlike the protective orders available under
Tex. Code Crim. Proc. chapter 7A (sexual assaults) and article 6.08 (crimes motivated
by bias or prejudice), the magistrate’s order is available to victims of several different
types of offenses. The magistrate’s order should complement the conditions of bond
set for the defendant.

Discretionary. After a person is arrested for an offense involving family violence,
sexual assault, aggravated sexual assault, or stalking, the magistrate may issue an order
of emergency protection before the defendant is released from custody.

Mandatory. After an arrest for an offense that involved family violence with serious
bodily injury or involved display or use of a deadly weapon, and before the defendant is
released, the magistrate shall issue an order of emergency protection.

The magistrate’s order is criminally enforceable. Violation of the order is a Class A
offense under Tex. Penal Code § 25.07.

4.1 Predicate offenses.

A magistrate’s order of emergency protection can issue after an arrest for a
violation of:

e Tex. Penal Code § 22.11 (sexual assault);

e Tex. Penal Code § 22.021 (aggravated sexual assault);

e Tex. Penal Code § 42.072 (stalking);
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4.2

4.3

OR
e any offense involving family violence.**

(Tex. Code Crim. Proc. art. 17.292(a-b))

Standing to apply.

The order can issue on the magistrate’s own motion or upon the request of the:

victim;

e victim’s guardian;
e apeace officer;
OR

o the state’s attorney.

(Tex. Code Crim. Proc. art. 17.292(a))

Hearing.

A hearing is not required before a magistrate’s order may issue.*” The statute
does not address whether the order can exclude the defendant from the
defendant’s residence. However, if the court is asked to do this, the best practice
is to hold a hearing on at least that issue to satisfy due process.

1 1 this context, “family violence” is defined as:

(1) an act by a member of a family or household against another member of the family or
household that is intended to result in physical harm, bodily injury, assault, or sexual assault or
that is a threat that reasonably places the member in fear of imminent physical harm, bodily
injury, assault, or sexual assault, but does not include defensive measures to protect oneself;

(2) abuse, as that term is defined by Tex. Fam. Code § 261.001(C), (E) and (G), by a member of
a family or household toward a child of the family or household;

OR
(3) dating violence. (Tex. Fam. Code § 71.004)

2 Ex parte Flores, 130 S.W.3d 100 (Tex. App.—El Paso 2003, pet. ref’d). Tex. Code Crim. Proc. art
17.292 is not unconstitutional because it does not require a hearing be held before the magistrate’s order
of emergency protection can issue. Prompt assumption of judicial control following a violent incident
outweighs the need for an adversarial proceeding.
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4.4

4.5

4.6

Discretionary order.

A magistrate’s order may be issued after an arrest for an offense involving
family violence, sexual assault, aggravated sexual assault or stalking.

(Tex. Code Crim. Proc. art. 17.292(a))

Mandatory order.

After an arrest for an offense involving family violence, an emergency order of
protection must be issued if the magistrate finds the offense also involved:

e serious bodily injury to the victim;
e the use of a deadly weapon during an assault;**?
OR

o the exhibition of a deadly weapon during an assault.

(Tex. Code Crim. Proc. art. 17.292(a))

Scope of the order.

To protect the victim, the magistrate may order the arrested person not to:
e commit family violence;
o stalk another person, including the victim;

e communicate directly or indirectly in a threatening or harassing manner with
a member of the victim’s family or household (including the victim);

OR

e go near the residence, work place, residence, school, or child-care facility of
the victim or a member of the victim’s family or household.

The magistrate’s order must:

e suspend the defendant’s concealed handgun license;

143

Tex. Penal Code § 1.07(17) defines deadly weapon as (1) a firearm or anything manifestly designed,

made, or adapted for the purpose of inflicting death or serious bodily injury; or (2) anything that in the
manner of its use or intended use is capable of causing death or serious bodily injury.
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4.7

AND

prohibit the defendant from possessing a firearm (unless the alleged
offender works full time as a licensed peace officer) for the duration of the
order.

NOTE: A copy of the order should be forwarded to the DPS Concealed
Handgun Licensing division. The federal authorities request that order contain a
“Brady marker,” which is some notation or finding that the respondent is
subject to the prohibitions on firearm possession under 18 U.S.C. ch. 44. See
chapter 14.

(Tex. Code Crim. Proc. art. 17.292(c), (c-1) and (I); Tex. Penal Code 8 46.04;

18 U.S.C. § 922(9))

Contents of the order

The magistrate’s order should include:
one of the following findings:

o that the defendant was arrested for an offense involving family violence

or the offense of sexual assault, aggravated sexual assault, or stalking;
OR

that the defendant was arrested for an offense involving family violence
that resulted in either serious bodily injury to the victim, the use of a
deadly weapon during an assault, or the exhibition of a deadly weapon
during an assault;

ordering language, including:

o stay away provisions: require the defendant to avoid designated

locations and the protected persons:

> if the person subject to the order must stay away from certain places,
specifically describing the locations and the minimum distance that
the defendant must maintain from those locations;

OR

» if due to safety concerns, those prohibited locations cannot be
disclosed, state that the defendant is subject to re-arrest for going to
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or near locations where the persons protected by the order live or
work even without specific notice of those locations;

o concealed handgun license: language that suspends the defendant’s
license to carry a concealed handgun;

o possession of a firearm: language that orders the defendant not to
possess a firearm during the term of the order;

o global positioning monitoring: if applicable, an order that the
defendant person participate in a global monitoring system pursuant to
Tex. Code Crim. Proc. art. 17.49(b);

e in the event of a conflict with another order:

o prior child custody orders: a statement that if there is a prior court
order regarding access to, or possession of, a child, the magistrate’s
order should state that it prevails to the extent there is a conflict with the
prior order;

o subsequent permanent (final) Family Code protective orders: a
statement that a subsequent order issued under Tex. Fam. Code Titles 1
(divorce) or 5 (SAPCR) or Tex. Fam. Code ch. 85 (final family violence
protective order) prevails over the magistrate’s order unless the Tex.
Fam. Code order states otherwise;

o a subsequent temporary ex parte family violence protective order: a
statement that the magistrate’s order prevails over a subsequently issued
Tex. Fam. Code ch. 83 temporary ex parte family violence protective
order unless the subsequent order contains a specific finding to the
contrary.

¢ notice of the order and warning:

o a statement that a copy of the order will be provided to the child-care
facility or school of a child protected under the order;

o a statement that a copy of the order will be provided to the law
enforcement agency having jurisdiction over the residence of the
persons protected by the order;

AND

o the following warning in bold type or all capital letters:
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4.8

“A VIOLATION OF THIS ORDER BY COMMISSION OF AN ACT
PROHIBITED BY THE ORDER MAY BE PUNISHABLE BY A FINE OF AS
MUCH AS $4,000 OR BY CONFINEMENT IN JAIL FOR AS LONG AS
ONE YEAR OR BY BOTH. AN ACT THAT RESULTS IN FAMILY
VIOLENCE OR A STALKING OFFENSE MAY BE PROSECUTED AS A
SEPARATE MISDEMEANOR OR FELONY OFFENSE. IF THE ACT IS
PROSECUTED AS A SEPARATE FELONY OFFENSE, IT IS PUNISHABLE
BY CONFINEMENT IN PRISON FOR AT LEAST TWO YEARS. THE
POSSESSION OF A FIREARM BY A PERSON, OTHER THAN A PEACE
OFFICER, AS DEFINED BY SECTION 1.07, PENAL CODE, ACTIVELY
ENGAGED IN EMPLOYMENT AS A SWORN, FULL-TIME PAID
EMPLOYEE OF A STATE AGENCY OR POLITICAL SUBDIVISION, WHO
IS SUBJECT TO THIS ORDER MAY BE PROSECUTED AS A SEPARATE
OFFENSE PUNISHABLE BY CONFINEMENT OR IMPRISONMENT. NO
PERSON, INCLUDING A PERSON WHO IS PROTECTED BY THIS
ORDER, MAY GIVE PERMISSION TO ANYONE TO IGNORE OR
VIOLATE ANY PROVISION OF THIS ORDER. DURING THE TIME IN
WHICH THIS ORDER IS VALID, EVERY PROVISION OF THIS ORDER IS
IN FULL FORCE AND EFFECT UNLESS A COURT CHANGES THE
ORDER.”

(Tex. Code Crim. Proc. art. 17.292(c)-(i))

NOTE: The order should inform the respondent of the deadline for surrendering
firearms and ammunition. The respondent should be told where and how to
surrender weapons to law enforcement or another entity and how to present
proof to the court that the surrender has occurred.

Service; effective date; duration; modification.

4.8.1 Service.

The order shall be served on the defendant in open court.***

%4 Hernandez v. State, No. 01-02-0986-CR, 2003 Tex. App. Lexis 6190 (Tex. App.—Houston [1* Dist.]
July 17, 2003, pet. ref’d). Whether the defendant read the magistrate’s order of emergency protection or
not, testimony that the signature on the order matched the defendant’s signature was sufficient to show
notice of the order and once notified, the defendant was responsible for knowing the order’s contents.
Accord, McGregor v. State, No. 05-02-0993-CR, 2003 Tex. App. Lexis 9270 (Tex. App.—Dallas Oct.
30, 2003, pet. ref’d).
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4.8.2

4.8.3

4.8.4

NOTE: The order can issue without the victim’s presence in the
courtroom.

Effective date.

The order is effective upon issuance, which is the date that the order is
signed.

(Tex. Code Crim. Proc. art. 17.292(j))

Duration.

e Discretionary order or mandatory order for serious bodily injury:
o minimum length—31 days;
o maximum length—61 days.
e Mandatory order for using or exhibiting a deadly weapon:
o minimum length—61 days;
o maximum length—91 days.

(Tex. Code Crim. Proc. art. 17.292(j))

Modification.

After notice to all affected parties and a hearing, the issuing court may
modify the order upon a finding that:

o the original order is unworkable;
AND

e modification will not increase the risk to the victim;
AND

o modification will not endanger a person protected under the order.

(Tex. Code Crim. Proc. art. 17.292 (d) and (j))
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4.9

4.10

4.11

4.8.5 Transfer of jurisdiction.

Upon motion, notice, and hearing or by agreement of the parties,
jurisdiction over the magistrate’s order may be transferred to the court
having jurisdiction over the criminal offense that precipitated issuance
of the magistrate’s order. The receiving court may make the same
modifications to the preexisting the order that the issuing court can
make.

(Tex. Code Crim. Proc. art. 17.292(n))

Notice to other persons.

The issuing court shall provide a copy of the order to all of the following:

e the victim (by delivery through law enforcement within 24 hours after
issuance if the victim is not present when the order issues);

e the child-care facility or school of any child protected by the order;

e if the order suspends a concealed handgun license, to the Department of
Public Safety’s Concealed Handgun Licensing Division;

AND

e the local law enforcement agency (either the police department or the
sheriff’s office but not the Department of Public Safety) with jurisdiction
over the protected person’s residence. This copy of the order must be
accompanied by a completed DPS protective order data entry sheet (see §
19.11).

(Tex. Code Crim. Proc. art. 17.292; Tex. Code Crim. Proc. art. 17.293)

Enforcement.

A violation of a magistrate’s order of emergency protection is a Class A
misdemeanor offense under Tex. Penal Code § 25.07.

Further detention.

If there is probable cause to believe that the defendant’s immediate release will
result in further violence, then after bond is granted:

e the head of the agency arresting or holding the defendant may sua sponte
hold the defendant an additional 4 hours;
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4.12

4.13

4.14

o the magistrate may order the defendant held for up to 24 hours upon making
a finding that violence would continue upon release;

¢ the magistrate may order the defendant held for up to 48 hours if:

o in the 10 years preceding the arrest, the defendant had more than one
arrest for a family violence offense;

OR

o during commission of, or flight from commission of the offense, the
defendant used or exhibited a deadly weapon.

NOTE: Upon application of the state’s attorney, the magistrate may postpone
the defendant’s release on bond for up to 72 hours after arrest. (Tex. Code Crim.
Proc. art. 17.033(c)). See § 8.4.

(Tex. Code Crim. Proc. art. 17.291)

Notice of pending release.

Before releasing a person who has been arrested for a family violence offense or
who is being held without warrant to prevent family violence, the law
enforcement agency holding the person shall make reasonable attempts to notify
the victim.

(Tex. Code Crim. Proc. art. 17.29)

Global position monitoring.

In the magistrate’s order, the court can order that the defendant participate in a
global position monitoring system. The victim can also be offered an
opportunity to participate in the monitoring system. See § 8.5.2.

(Tex. Code Crim. Proc. art. 17.292(c-1); Tex. Code Crim. Proc. art. 17.49)

Confidentiality of victim’s identity.

The victim of an offense may file a request for pseudonym form (developed by
the state attorney general’s office) requesting that a pseudonym be used instead
of the victim’s name in all public files and records concerning the offense,
including records of judicial proceedings. Once the form is filed with law
enforcement, the law enforcement agency must honor the request and provide
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notice of the filing to the state’s attorney. After receiving notice of the filing, the
state’s attorney is thereafter responsible for ensuring that the pseudonym is used
in all legal proceedings concerning the offense.

(Tex. Code. Crim. Proc. art. 57D.02)
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4.15

CHAPTER 4—PART II: COMMENTS

Overview of the law.

Magistrate’s orders of emergency protection are:

e discretionary after a person is arrested for an offense involving family
violence, sexual assault, aggravated sexual assault or stalking;

e mandatory if the arrest was for a family violence offense and if the alleged
offense resulted in serious bodily injury to the victim or the use or
exhibition of a deadly weapon during an assault. (Tex. Code Crim. Proc. art.
17.292(a))

Applicants can be the victim, the victim’s guardian, a peace officer, or the
state’s attorney. The court may also enter the order on its own motion. (Tex.
Code Crim. Proc. art. 17.292(a))

Hearings are not required; the magistrate’s order may be granted ex parte.'*

The victim need not be present when the order issues. (Tex. Code Crim. Proc
art. 17.292(d)). The statute does not discuss exclusion of the defendant from the
defendant’s residence. If there is a request to do so, to satisfy due process the
magistrate should provide the defendant notice and an opportunity to be heard
on that issue.

The terms and conditions of the magistrate’s order may prohibit the defendant
from: committing family violence; stalking, communicating directly or
indirectly in a threatening or harassing manner with the victim or a member of
the victim’s family or household; or going near the residence, work place,
school, or child-care facility of the victim or a member of the victim’s family or
household. (Tex. Code Crim. Proc. art. 17.292(c))

Exclusion from residence. In the context of setting conditions of bail, the
victim is entitled to provide the magistrate with places from which the
defendant should be excluded. (Tex. Code Crim. Proc. art. 17.49) Tex. Code
Crim. Proc. art. 17.292 states that the defendant may be ordered to stay away
from certain places frequented by the victim. The statute does not specifically
address excluding a defendant from a residence shared with the victim.

Firearms possession. The magistrate’s order must order the defendant to
surrender a concealed handgun license and not to possess a firearm for the

145 Ex parte Flores, 130 S.W.3d 100 (Tex. App.—El Paso 2003, pet. ref’d).
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duration of the order. (Tex. Code Crim. Proc art. 17.292(c); Tex. Code Crim.
Proc. art. 17.293)

Ordering language in the magistrate’s order must include:

a finding that the defendant was arrested for a qualifying predicate
offense;'*®

e language ordering the defendant not to communicate with, harass, commit
violence against, or stalk the victim or a member of the victim’s family or
household and to stay away from locations where persons protected by the
order reside or work;**’

¢ afinding that the defendant is ineligible for a concealed handgun license;
e an order suspending the defendant’s concealed handgun license;
e an order prohibiting possession of a firearm;

e a statement that the magistrate’s order prevails over a conflicting provision
in a child custody order;

e a statement that in the event of a conflict with a Tex. Fam. Code protective
order issued subsequent to the magistrate’s order, the protective order
controls;

o if applicable, language ordering the defendant to participate in a global
monitoring system;

AND

e warnings that failure to comply with the order and that possession of a
firearm during the term of the order are punishable civilly and criminally.
(Tex. Code Crim. Proc art. 17.292(c-1))

The effective date of a magistrate’s order is upon issuance. (Tex. Code Crim.
Proc. art. 17.292(j))

Service of the order upon the defendant shall be done in open court. (Tex.
Code Crim. Proc. art. 17.292(j))

146 An offense involving family violence, sexual assault, aggravated sexual assault, stalking, a family
violence offense that resulted in serious bodily injury to the victim, or a family violence offense in which
the accused used or exhibited a deadly weapon.

Y7 The prohibited locations should be specifically described or the order should state the locations
cannot be disclosed due to safety concerns.

137 — The Texas Family Violence Benchbook — September 2011


http://www.lexis.com/research/slft?cite=5465782E20436F6465204372696D2E2050726F632E206172742E2031372E323932&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=5465782E20436F6465204372696D2E2050726F632E206172742E2031372E32393329&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=5465782E20436F6465204372696D2E2050726F632E206172742E2031372E32393329&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=5465782E20436F6465204372696D2E2050726F632E206172742E2031372E323932&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=5465782E20436F6465204372696D2E2050726F632E206172742E2031372E323932&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=5465782E20436F6465204372696D2E2050726F632E206172742E2031372E323932&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=5465782E20436F6465204372696D2E2050726F632E206172742E2031372E323932&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=5465782E20436F6465204372696D2E2050726F632E206172742E2031372E323932&keyenum=15452&keytnum=0

4.16

4.17

Duration of a magistrate’s order is 31 to 61 days for a discretionary order and
61 to 91 days for a mandatory order. (Tex. Code Crim. Proc. art. 17.292(j))

Modification of a magistrate’s order is permitted if after a duly noticed hearing,
the court finds that: the order is unworkable; modification will not increase the
risk to the victim; and modification will not endanger a person protected under
the order. (Tex. Code Crim. Proc. art. 17.292(d) and (j))

Transfer of jurisdiction over the magistrate’s order to the court having
jurisdiction over the criminal offense is permitted. (Tex. Code Crim. Proc. art.
17.292(n))

Notice of the order must be given to the victim, the Department of Public
Safety’s protective order registry and Concealed Handgun Division; a school or
child-care facility of any child protected by the order; and law enforcement
having jurisdiction over the victim’s residence. (Tex. Code Crim. Proc art.
17.292; Tex. Code Crim. Proc art. 17.293)

Global position monitoring. The magistrate can order the defendant to
participate in a global position monitoring system for the duration of the order.
The victim should be offered the opportunity to be protected by such a system.
(Tex. Code Crim. Proc art.. 17.292(c-1); Tex. Code Crim. Proc art.17.49)

Notice of pending release. Whether or not a magistrate’s order is issued, law
enforcement must make reasonable attempts to notify the victim before
releasing a person who was arrested for a family violence offense. (Tex. Code
Crim. Proc art. 17.29)

A violation of the magistrate’s order is Class A misdemeanor offense. (Tex.
Penal Code 8§ 25.07)

Sample order.

A form for the magistrate’s order can be found on the Texas Municipal Court’s
Education Center website.'*®

Bond.

Whatever the alleged offense, the magistrate must take the safety of the victim
or the victim’s family into consideration in setting bail for the defendant. (Tex.

148 Auvailable at:

http://www.tmcec.com/tmcec/public/files/File/Resources/Final%20Website%20Forms%20Book/PDF/05

%20Magistrate%20Duties.pdf
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4.18

Code Crim. Proc art. 56.02(2)) When the offense justifies or necessitates
issuance of a magistrate’s order, the court should consider whether a personal or
surety bond is the best mechanism for protecting the victim. In either case, the
bond conditions should be tailored to promote victim safety. (Tex. Code Crim.
Proc art. 17.29)

For stalking offenses, the magistrate must require the defendant not to
communicate with or go near the victim. (Tex. Code Crim. Proc art. 17.46)

For family violence offenses, the magistrate may set bond conditions that
include staying away from designated locations, not communicating with the
victim, and wearing a global monitoring device. (Tex. Code Crim. Proc art.

17.49)

Extending the hold or detention.

If there is reason to believe that immediate release of the defendant will lead to
further violence, the detention of the defendant may be extended for 4 hours by
the head of the law enforcement agency holding the defendant or for 24 to 48
hours by the magistrate. The additional 24-hour hold requires the magistrate to
find that the defendant’s release will result in further violence. The additional
48-hour hold requires the magistrate to find that not only will release lead to
further violence but also that the defendant has had more than one family
violence arrest in the preceding 10 years or that the defendant used or displayed
a deadly weapon during commission of or flight from the offense that led to the
arrest. (Tex. Code Crim. Proc art. 17.291)
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4.19 Comparison of magistrate’s order to a Tex. Fam. Code Title 4
protective order.

Magistrate’s Order

Title 4 Protective Order

merits required

faces exclusion from his or her own
residence)

Type of Civil (presumptively, based on Civil
proceeding standard of proof)
Standard of Reason to believe arrest was for Preponderance of the evidence
proof predicate offense
Predicate 1) Any offense involving family Any incident of family violence that
offense violence makes it likely that family violence
2) Sexual assault or aggravated will occur in the future
sexual assault
3) Stalking
Available After arrest for predicate offense After an incident of family violence
Hearing on No (unless perhaps the defendant Temporary order—No

Permanent order—Yes, unless
parties enter into agreement
approved by the court

Issued by Magistrate handling bail Any court with jurisdiction
When issued Before release on bond After application filed and hearing
held or agreement approved by the
court
Effective Upon issuance (notice and service are | Upon issuance; enforceable after
presumed because defendant can be | actual notice or after service
served while in custody) effected
Mandatory Only after arrest for: No
e any offense resulting in serious
bodily injury to victim; OR
e an assault involving use or
exhibition of deadly weapon
Protected Victim of the offense and victim’s Applicant and members of
persons family or household as listed in the applicant’s family and household as
order listed in the order
Duration No weapon involved: 31-61 days Up to 2 years from date of issuance
Weapon involved: 61-91 days or until modified or 1 year from
release date
Criminally Yes Yes
enforceable
Bond required | Yes No

The Texas Family Violence Benchbook — September 2011 — 140



http://www.lexis.com/research/slft?cite=54582046616D696C7920436F6465205469746C652034&keyenum=15452&keytnum=0

4.20

Victim’s rights.

In addition to considering victim safety when setting the bond, for offenses
involving sexual assault, family violence, or stalking, the magistrate must also:

take the future safety of the victim and the community into consideration
before setting bail (Tex. Code Crim. Proc. art. 17.15(5); Tex. Code Crim.
Proc. art. 17.40; Tex. Code Crim. Proc. art. 56.02(2)):

protect the victim’s privacy (Tex. Code Crim. Proc. art. 56.09 and 57D.02);

instruct the law enforcement agency detaining the defendant to make a
reasonable attempt to notify the victim before the defendant is released from
jail (Tex. Code Crim. Proc. art. 17.29);

give the victim an opportunity to list all areas from which the defendant
should be excluded (Tex. Code Crim. Proc. art. 17.49);

AND

inform the victim of the availability of a global monitoring system to track
either the defendant. (Tex. Code Crim. Proc. art. 17.49)
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CHAPTER 5—PROTECTIVE ORDERS FOR VICTIMS OF
COMPELLED PROSTITUTION, SEXUAL ASSAULT, STALKING,
OR HUMAN TRAFFICKING (FOR SEXUAL EXPLOITATION),
(Art. 7A)—PART I: STATUTES AND CASE LAW

(Tex. Code Crim. Proc. Ch. 7A;
Tex. Fam. Code Title 4)

Summary:

Under Texas Code of Criminal Procedure Art. 7A, a protective order is available to a
victim of certain criminal conduct (sexual assault, stalking, human trafficking (for
sexual exploitation), or compelling prostitution) regardless of the victim’s relationship
with the alleged offender or whether a criminal charge is filed against the alleged
offender. A violation of an Art. 7A protective order is a Class A misdemeanor under
Tex. Penal Code 8 38.112. Except as otherwise provided in Tex. Code Crim. Proc. Art.
7A, the procedures of Tex. Fam. Code Title 4 control an Art. 7A protective order
proceeding.

The 82nd Texas Legislature amended Texas Code of Criminal Procedure Art. 7A to
add stalking, compelling prostitution, and human trafficking (for sexual exploitation) to
sexual assault as predicate criminal conduct that will support issuance of a protective
order for the victim. The 82nd Legislature also added two entirely new protective order
statutes to the Code of Criminal Procedure: one that creates an alternate stalking victim
protective order (Texas Code of Criminal Procedure Art. 6.09); and one that creates a
protective order for victims of human trafficking of any kind described in Tex. Penal
Code § 20A.02. (Texas Code of Criminal Procedure Art. 7B). Further complicating the
situation, Art. 7B overlaps Art. 7A regarding human trafficking victims.

This Chapter discusses only the Art. 7A protective order. The Art. 6.09 stalking
protective order is discussed in Chapter 5A and the Art. 7B human trafficking

protective order is discussed in Chapter 6A.

The 82nd Legislature amended Art. 7A with four separate bills, three of which
overlapped in substance, but none of which tracked each other well.

Art. 7A.01(a) was amended by two bills:

SB 24 (adding human trafficking for sexual exploitation and compelling
prostitution to list of predicate criminal conduct); and
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SB 250 (adding stalking to the list of predicate criminal conduct).

Art. 7A.03 was also amended by two separate bills:**°

SB 250 (for stalking victims, requiring only one finding to issue the order—that
reasonable grounds exist to believe that the applicant was a stalking victim); and

HB 649 (for sexual assault or stalking victims, requiring only one finding to
issue the order—that reasonable grounds exist to believe that the applicant was
either a sexual assault or stalking victim).

Art. 7A.035, added by HB 1721, made a change regarding evidence:

HB 1721 (under certain circumstances, the court may admit a hearsay statement
of a child applicant for a protective order if the child is a victim of conduct that
violates Tex. Penal Code 8§ 21.02, 21.11, 22.011, or 22.021.) (Note that HB
1721 does not mention any of the other predicate criminal conduct so it is
applicable only to child victims of sexual assault.)

As required by the Texas Code Construction Act, any inconsistencies in these laws
must be harmonized if possible.™® In this case, the harmonizing the three laws that
amended Arts. 7A.01 and 7A.03 clearly results in the addition of stalking, compelling
prostitution, and human trafficking for sexual exploitation to the list of predicate
criminal conduct. Additionally, it is clear that for sexual assault victims and stalking
victims, the only required finding to support the order is that there is reasonable
grounds to believe that the applicant is a victim of that type of criminal conduct.

The amended statute does not specify what findings are required to issue an order for a
victim of human trafficking or compelled prostitution. SB 250 tracked the prior law and
required additional findings only for sexual assault victims. HB 649 removed the
additional findings on sexual assault that SB 250 had reenacted. SB 24, which added
human trafficking and compelling prostitution as predicate criminal conduct amended
only Art. 7A.01 and those offenses are not mentioned elsewhere in the amended statute.
However, the Texas Code Construction Act requires that the law be given effect if
possible and to give effect to SB 24, the court must have findings to support issuance of

9 To the extent it matters for purposes of analyzing provisions of these two bills, HB 649 was enacted
after SB 250. Section 311.025 of the Government Code (part of the Code Construction Act) states that if
two statutes are irreconcilable, the statute “latest in date of enactment prevails.”

150 Tex. Gov’t Code § 311.025(b).
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a protective order based on the predicate criminal conduct.™® The most harmonious
reading of SB 24, SB 250, and HB 649 (and one that gives effect to all the
amendments) produces a single required finding to issue a protective order for a victim
of either human trafficking or compelled prostitution—that there are reasonable
grounds to believe that the applicant is a victim of that type of criminal conduct by the
alleged offender.

5.1 Eligibility; jurisdiction; venue.
A victim®? is eligible for a temporary or permanent protective order under Tex.
Code Crim. Proc. Art. 7A, regardless of the relationship between the victim and
the offender (or alleged offender) or whether a criminal charge is filed, if the
criminal conduct alleged violates:

Tex. Penal Code 8§ 21.02 (continuous sexual abuse of a child);
Tex. Penal Code 8§ 21.11 (indecency with a child);

Tex. Penal Code § 22.011 (sexual assault);

Tex. Penal Code 8§ 22.021 (aggravated sexual assault); OR

(for applications filed on or after September 1, 2011):

Tex. Penal Code 8 20A.02(a)(3),(4),(7), or (8) (human trafficking involving
sexual exploitation);

Tex. Penal Code § 42.072 (stalking); OR

Tex. Penal Code 8 43.05 (compelling prostitution).

(Tex. Code Crim. Proc. art. 7A.01(a))

5.1.1 Controlling law.
Except as otherwise stated in Art. 7A, a proceeding under this chapter is
controlled by Tex. Fam. Code Title 4.

(Tex. Code Crim. Proc. art. 7A.04)

5.1.2 Standing to apply.

Regardless of whether the applicant and the alleged offender had a
relationship with each other or whether a criminal charge is filed, an
application for the protective order may be filed by:

11 Tex. Gov’t Code § 311.021.
152" As used in this section the term “sexual assault victim” includes a victim of the offense of indecency
with a child.
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(1) the victim of criminal conduct that constitutes the predicate offense;

(2) for applications before September 1, 2011, the parent or guardian of
the victim if the victim is under 17 years of age;153

(3) for applications on or after September 1, 2011, the parent or
guardian of a victim if the victim is under 18 years of age;

OR

(4) a prosecuting attorney.

(Tex. Code Crim. Proc. art. 7A.01(a))

5.1.3 Where to file.

The application must be filed in :

5.1.3.1 Type of Court.

(1) district court;
(2) juvenile court with district court jurisdiction;
(3) county court at law;
OR
(4) constitutional county court.

5.1.3.2 Venue.

Venue lies in the county:
(1) where applicant resides;

OR

1% Jnre Ortman, No. 14-07-1022-CV, 2009 Tex. App. Lexis 5280 (Houston [14" Jul. 9, 2009) (mem.
op.). In an application for a protective order under Tex. Code Crim. Proc. art. 7A, the mother of the 17-
year-old victim did not have standing to apply for the protective order.
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(2) where the alleged offender resides.

(Tex. Code Crim. Proc. art. 7A.01 (b))

5.1.4 Fees.
5.1.4.1 No fees for applicant.

An applicant may NOT be assessed fees, costs, or other charges
in connection with the filing, serving, entering, or transferring of
a protective order. This prohibition covers motions to dismiss,
modify, or withdraw a protective order, certified copies of the
order, court reporter or judicial fund fees, and any other fee
associated with a protective order.

(Tex. Fam. Code § 81.002)

5.1.4.2 No fees for alleged offender.

Although Title 4 of the Tex. Fam. Code authorizes assessment of
fees (including attorney’s fees), that assessment is tied to a
finding that the person committed family violence, a finding that
may be inapplicable to a protective order under Art. 7A.
Therefore, absent a finding of family violence, there is no direct
statutory authority permitting the assessment of fees or other
costs against the alleged offender in this type of hearing.

(Tex. Fam. Code § 81.003)

5.2 Contents of the application.
The application must contain:
¢ the name and county of residence of applicant and alleged offender;
o adetailed description of the relevant facts that set out reasonable grounds to
believe that the applicant is the victim of the alleged offenders’ criminal

conduct;

e an allegation that the alleged offender has committed an act (whether or not
a criminal charge is filed) that constitutes, or been criminally charged with,
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a violation of Tex. Penal Code § 21.02 (continuous sexual abuse of a child);
§ 21.11 (indecency with a child); § 22.011 (sexual assault); § 22.021
(aggravated sexual assault); § 20A.02(a)(3),(4),(7), or (8) (human trafficking
involving sexual exploitation);§ 42.072 (stalking); OR § 43.05 (compelling
prostitution);

e arequest for a protective order;
AND

o if a temporary order is requested, the applicant’s signature taken under oath.
For applications filed on or after September 1, 2011, the applicant’s oath

need not be notarized and the affidavit of a child is sufficient. See Tex. Civ.
Prac. & Rem. Code 8§ 132.001; Tex. Fam. Code 82.009).

(Tex. Fam. Code § 82.009)

5.3 Temporary protective order.

The applicant may request issuance of a temporary protective order.

5.3.1 Requisites for issuing a temporary order.
To issue a temporary order, the court must have:

e received a properly completed application (with the applicant’s
sworn statement);

AND
e made a finding that the alleged offender poses a clear and present
danger of sexual assault, stalking or other harm to the applicant or

the applicant’s family or household.

(Tex. Code Crim. Proc. art. 7A.02)

5.3.2 Notice; service; hearing.
The temporary protective order may be issued without:

e prior notice to the alleged offender;
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5.3.3

service of process on the alleged offender;
OR

a hearing, UNLESS the applicant is requesting that the alleged
offender be excluded from the offender’s residence, in which case
the applicant must provide sworn written and oral testimony and
appear in person at a hearing to request the exclusion. See § 3.2.3.

(Tex. Code Crim. Proc. art. 7A.02; Tex. Fam. Code § 83.006)

Temporary protective order.

The temporary order must:

contain a finding that the alleged offender presents a clear and
present danger of sexual assault, stalking, or other harm to the
applicant or the applicant’s family or household members;*

set the duration of the order, not to exceed 14 days (20 days in
district courts with multiple counties or district courts in counties
with populations over 2 million). The temporary order is subject to
multiple extensions for the same duration as the initial order.;

state whether the alleged offender is required to post bond;

if an exclusion from the alleged offender’s residence is ordered,
contain a finding that the applicant resides at the premises or has
resided there within the past 30 days and that either the applicant has
a legal interest in the property or the alleged offender is required to
support the applicant or the applicant’s child;

list the acts the alleged offender is required to do or to refrain from
doing;

Despite TRCP 299a’s prohibition on inserting a finding of fact in a civil judgment, this finding is the
equivalent of a finding of family violence in a Tex. Fam. Code Title 4 protective order, which was found
to be appropriately included in the order in Pena v. Garza, 61 S.W.3d 529, 531 (Tex. App.—San
Antonio, 2001, no pet.).
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e list the persons with whom the alleged offender may not have
contact;

o list the places the alleged offender must avoid;

e state the distance that the alleged offender must maintain from any
person or location listed in the “stay away” provisions of the order;

AND

e contain the warning set out in Tex. Code Crim. Proc. art. 7A.06.

(Tex. Code Crim. Proc. art. 7A.02; Tex. Fam. Code 88 83.001-
83.006; Tex. Fam. Code § 85.021)

5.3.4 Warning on temporary order.

The temporary order must contain the following warning, in letters that
are either bold type, underscored, or in all caps:

“A PERSON WHO VIOLATES THIS ORDER MAY BE PUNISHED
FOR CONTEMPT OF COURT BY A FINE OF AS MUCH AS $500
OR BY CONFINEMENT IN JAIL FOR AS LONG AS SIX MONTHS,
OR BOTH. NO PERSON, INCLUDING A PERSON WHO IS
PROTECTED BY THIS ORDER, MAY GIVE PERMISSION TO
ANYONE TO IGNORE OR VIOLATE ANY PROVISION OF THIS
ORDER. DURING THE TIME IN WHICH THIS ORDER IS VALID,
EVERY PROVISION OF THIS ORDER IS IN FULL FORCE AND
EFFECT UNLESS A COURT CHANGES THE ORDER. IT IS
UNLAWFUL FOR ANY PERSON, OTHER THAN A PEACE
OFFICER, AS DEFINED BY SECTION 1.07, PENAL CODE,
ACTIVELY ENGAGED IN EMPLOYMENT AS A SWORN, FULL-
TIME PAID EMPLOYEE OF A STATE AGENCY OR POLITICAL
SUBDIVISION, WHO IS SUBJECT TO A PROTECTIVE ORDER TO
POSSESS A FIREARM OR AMMUNITION. ~

NOTE: The required warning differs from the required warning in Tex.
Fam. Code § 85.026 in that it does not require a warning about possible
sanctions for a violation.
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5.4

(Tex. Code Crim. Proc. art. 7A.06)

5.3.5 Enforcing an order to vacate a residence.
If the temporary or permanent order includes a requirement that the
alleged offender vacate his residence, the court shall, upon request, issue
an order requiring the appropriate law enforcement agency to:
e accompany the victim to the residence;
¢ inform the alleged offender of the order to vacate;
e protect the applicant while the applicant takes possession;

AND

e protect the applicant during the time it takes to gather up personal
property if the alleged offender refuses to vacate the residence.

(Tex. Fam. Code § 86.003)

Hearing.

Art. 7A does not specifically address the issues of notice, settings, continuances,
answers, agreed or separate orders, or defaults so the applicable procedures
must be extrapolated from Tex. Fam. Code Title 4. For instance, Art. 7A does
not specifically state what sort of notice must be provided to a defendant or
alleged offender prior to holding the protective order hearing but its reference to
the procedures set out in Tex. Fam. Code Title 4 indicates that the safest course
is to follow the requisites of the latter.

5.4.1 Minimum notice period for hearing.

The alleged offender is entitled to at least 48 hours prior notice of the
hearing date and time and the alleged offender’s request for a resetting
for failure to give the minimum notice must be granted.

(Tex. Fam. Code § 84.003; Tex. Fam. Code § 84.004)

5.4.2 Initial setting for hearing.
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The initial setting for the hearing must be:

e o later than the 14" day after the protective order application was
filed for all courts EXCEPT

e in district courts that cover multiple counties or in district courts in
counties over 2 million in population, the hearing may, upon request
of the applicant’s representative, be set no later than the 20" day
after the application was filed.

(Tex. Fam. Code 8§ 84.001; Tex. Fam. Code 8§ 84.002(a))

5.4.3 Resetting the hearing for insufficient notice.

If the alleged offender is not served with notice of hearing at least 48
hours before the scheduled hearing time, either the applicant or the
alleged offender may request the hearing be rescheduled for a date that
is:

may request the hearing be rescheduled for a date that is:
e within 14 days of the date the request was made;

OR

e within 20 days of the request for cases in the district courts in
counties with a population over 2 million or that cover multiple
counties.

(Tex. Fam. Code § 84.003; Tex. Fam. Code § 84.004)

5.4.4 Continuances.

e The court has discretion over whether to grant a legislative
continuance requested pursuant to Tex. Civ. Prac. & Rem. Code §
30.003.

(Tex. Fam. Code § 84.005)
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5.4.5

5.4.6

5.4.7

e The court may not continue or reset a hearing to consolidate it with
a subsequently filed protective order application even if that
protective order application was filed in conjunction with a divorce
or SAPCR proceeding.

(Tex. Fam. Code § 84.001; Tex. Fam. Code § 85.061)

e Conducting discovery is not a basis for continuing a protective order

case.™

Order based on the parties’ agreement.

There is no specific authority for entering an order based on an
agreement between the applicant and the alleged offender.’®® If the
alleged offender does not contest the application, the court can enter an
order based on stipulated or deemed facts.

Separate or “mutual” protective orders.

There is no authority for entering a separate or “mutual” protective order
that imposes criminally enforceable provisions against an applicant.**

Hearsay statement of a child witness.

{XE "hearsay:child: sexual assault victim’s protective order" }

The court may admit the outcry statement of a child victim under 14
years in an application for a sexual assault victim’s protective order if
the statement describes the offense against the child and if, after a
hearing, the court determines that the statement is reliable and if the
child testifies or is available to testify or if the court determines that the

155 Martinez v. Martinez, 52 S.W.3d 429 (Tex. App.—Fort Worth 2001, pet. denied).

156 Tex. Code Crim Proc. art. 7A refers only to “protective orders,” not to “agreed orders.” Title 4 of the

Family Code treats protective orders slightly differently from “agreed order” so it is debatable that the
procedure for agreed orders set out in Chapter 85 of the Family Code should be utilized in the context of
art. 7A protective orders. See Chapter 3. (Tex. Fam. Code 8§ 85.005 and 85.021)

In order to require a party to act or refrain from engaging in conduct, the court must find the person

has committed family violence. Because Art. 7A does not require a finding of family violence, there
does not appear to be a basis for entering a separate order against a person requesting a protective order
under Art. 7A. (Tex. Fam. Code §§ 85.001(b), 85.003 and 85.022)
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use of the statement in lieu of the child’s testimony is necessary to
protect the child’s welfare.

NOTE: This provision does not discuss admissibility of the hearsay
statement if the child is a victim of a non-sexual offense such as
stalking. This provision applies only to applications file on or after
September 1, 2011, but it is not clear whether it applies to a hearsay
statement made before that date.

(Tex. Code Crim. Proc. art. 7A.035)

5.5 Answer.

An alleged offender may, but is not required to, file an answer at any time
before the hearing.

(Tex. Fam. Code § 82.022)

5.6 Default.

Whether or not the alleged offender files an answer, if the alleged offender fails
to appear or be represented at the hearing, a default judgment may be entered
after:

e proof of proper service of notice (service at least 48 hours before the hearing
time or a rescheduled hearing);

e the court deems the allegations in the application to be true and finds that
the deemed facts are sufficient to support a finding that the alleged offender
committed a sexual assault and a protective order is necessary to protect the
victim;

AND

e proof of any evidence necessary to support the sanctions (terms and
conditions imposed upon the alleged offender) imposed by the order.

(Tex. Fam. Code § 84.003; Tex. Fam. Code 8§ 84.004, Tex. Fam. Code §
85.006; Tex. R. Civ. P. 107; Tex. R. Civ. P. 239; Tex. R. Civ. P. 243)
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NOTE: In adefault proceeding, the court MAY NOT take evidence on any
issue other than proof of service of notice and sanctions.

5.7 Permanent protective order.
5.7.1 Required findings for a permanent order.
5.7.1.1 Sexual assault victims.

For_orders on _applications filed before September 1, 2011,
the statutorily required findings differ _based on the
applicant’s age. There are two sets of required findings that
support a protective order for a sexual assault victim. One set
applies if the victim is under the age of 18 and the other if the
victim is 18 or older.

For applicants under the age of 18 years, the court must find
that there are reasonable grounds to believe that the applicant is:

e avictim of a sexual assault by the alleged offender;
AND
e under the age of 18 years.

For applicants who are 18 years of age or older, the court
must find that there are reasonable grounds to believe that
applicant is:

e the victim of a sexual assault by the alleged offender;

AND

e the subject of a threat'®® that reasonably causes the applicant

to fear further harm from the alleged offender.

%8 Garcia v. Tautenhahn, 314 S.W.3d 541 (Tex. App.—Corpus Christi 2010, no pet.). In an application
for a protective order under Tex. Code Crim. Proc. art. 7A, evidence that the respondent had expressed
an interest in seeing the child conceived during the sexual assault and that the respondent’s sister had
contacted the victim was not sufficient to establish a threat of further harm under Tex. Code Crim. Proc.
art. 7A.03.
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5.7.2

5712

5.7.1.3

5.7.1.4

For orders based on applications filed or after September 1,
2011, the only statutorily required finding, regardless of the
victim’s age, is that reasonable grounds exist to believe that the
applicant is the victim of a sexual assault by the offender or
alleged offender.

Stalking victims.™

The required finding to issue a protective order for a victim of
stalking is that reasonable grounds exist to believe that the
applicant is a victim of stalking.

All other victims.®°

The statute does not specify what finding is required to support a
protective order for a victim of compelled prostitution. After
applying the principles set out in the Texas Code Construction
Act (requiring harmonization of laws and implementation of
legislative intent), the required finding to support a protective
order for a victim of compelled prostitution or human trafficking
appears to be that there are reasonable grounds to believe the
applicant is the victim of the predicate offense, as that offense is
defined the Texas Penal Code.

Universal finding.

All protective orders issued under this article should state that
the findings support a conclusion that a protective order is
necessary to protect the applicant and the applicant’s family or
household from further harm by the alleged offender.

(Tex. Code Crim. Proc. art. 7A.03)

Conditions.

To protect the applicant or the applicant’s family or household, the court
may order the alleged offender:

159 See the discussion of the amendments by the 82™ Legislature in the Summary at the beginning of

Chapter 5.

160 See the discussion of the amendments by the 82™ Legislature in the Summary at the beginning of

Chapter 5.
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(1) to take a specified action necessary or appropriate to prevent or

reduce the likelihood of future harm;

OR

(2) not to:

e communicate directly or indirectly in a threatening or harassing
manner;

e Qo near the residence, work place, residence, school, or child-
care facility;

e engage in conduct, including following a person, that is
reasonably likely to harass, annoy, alarm, abuse, torment, or
embarrass;

e harm, threaten, or interfere with the care, custody, or control of a
pet, companion animal, or assistance animal that is possessed by
a person protected by an order or by a member of the family or
household of a person protected by the order;

The court must order the defendant not to:

possess a firearm (unless the alleged offender works full time as a
licensed peace officer);

OR

carry a concealed handgun (by suspending a license issued under
Government Code § 411.177).

NOTE: Although Tex. Code Crim. Proc. art 7A.05(c) states the
court may suspend a respondent’s concealed weapon license, as a
practical matter the court must suspend the license because federal
law prohibits the defendant from possessing a firearm and the
defendant will no longer qualify for a concealed handgun license
once the protective order issues. See Tex. Gov’t Code § 411.172.
The federal government recommends using a “Brady marker” on the
order to indicate that the defendant is subject to the prohibitions on
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firearm possession under 18 U.S.C. ch. 44. See Ch. 14 of this
Benchbook.

(Tex. Code Crim. Proc. art. 7A.05(a); Tex. Fam. Code 8§ 85.021 and
85.022)

5.7.3 Stay away provisions; confidential locations.

With regard to places the alleged offender must stay away from, the
permanent order must specifically describe each location and the
minimum distance that the offender must maintain from that location,
unless the applicant requests that location not be disclosed.

(Tex. Code Crim. Proc. art. 7A.05(b))

5.7.4 Warning.

The permanent (final) protective order must contain the same warning as
contained in the temporary order (see § 5.3.5 above):

“A PERSON WHO VIOLATES THIS ORDER MAY BE PUNISHED
FOR CONTEMPT OF COURT BY A FINE OF AS MUCH AS $500
OR BY CONFINEMENT IN JAIL FOR AS LONG AS SIX MONTHS,
OR BOTH. NO PERSON, INCLUDING A PERSON WHO IS
PROTECTED BY THIS ORDER, MAY GIVE PERMISSION TO
ANYONE TO IGNORE OR VIOLATE ANY PROVISION OF THIS
ORDER. DURING THE TIME IN WHICH THIS ORDER IS VALID,
EVERY PROVISION OF THIS ORDER IS IN FULL FORCE AND
EFFECT UNLESS A COURT CHANGES THE ORDER. IT IS
UNLAWFUL FOR ANY PERSON, OTHER THAN A PEACE
OFFICER, AS DEFINED BY SECTION 1.07, PENAL CODE,
ACTIVELY ENGAGED IN EMPLOYMENT AS A SWORN, FULL-
TIME PAID EMPLOYEE OF A STATE AGENCY OR POLITICAL
SUBDIVISION, WHO IS SUBJECT TO A PROTECTIVE ORDER TO
POSSESS A FIREARM OR AMMUNITION. ~

In addition, the permanent order must also contain the following:
“A VIOLATION OF THIS ORDER BY COMMISSION OF AN ACT

PROHIBITED BY THE ORDER MAY BE PUNISHABLE BY A FINE
OF AS MUCH AS $4,000 OR BY CONFINEMENT IN JAIL FOR AS

157 — The Texas Family Violence Benchbook — September 2011


http://www.lexis.com/research/slft?cite=313820552E532E20203434&keyenum=15451&keytnum=0
http://www.lexis.com/research/slft?cite=3720412E202035&keyenum=15451&keytnum=0
http://www.lexis.com/research/slft?cite=3720412E202035&keyenum=15451&keytnum=0

5.7.5

LONG AS ONE YEAR, OR BOTH. AN ACT THAT RESULTS IN A
SEPARATE OFFENSE MAY BE PROSECUTED AS A SEPARATE
OFFENSE IN ADDITION TO A VIOLATION OF THIS ORDER.”

The warning must be in letters that are bold, underlined, or all caps.

(Tex. Code Crim. Proc. art. 7A.06)

NOTE: The order should inform the respondent of the deadline for
surrendering firearms and ammunition. The respondent should be told
where and how to surrender weapons to law enforcement or another
entity and how to present proof to the court that the surrender has
occurred.

NOTE: Oral warning required at hearing. It is not quite clear that the
provisions of Tex. Fam. Code § 85.041(c) regarding oral warnings apply
in this context (because the Tex. Fam. Code requirements address family
violence). However, the better practice seems to be to warn the alleged
offender orally as well as in writing of the order’s prohibitions and
attendant consequences for violations.

Duration.
The permanent order lasts:
e for the time specified in the order;

o for two years, if no other period is specified in the order;

o for applications filed before September 1, 2011, for more than
two years (up to the lifetime of the applicant or alleged offender) if
the court makes a finding that it reasonably believes that the
applicant is threatened with further harm by the alleged offender;

o for applications filed on or after September 1, 2011, the court has
full discretion to set the term of the order, which may last up to the
lifetime of the applicant or alleged offender;
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o if the alleged offender was confined or imprisoned when the order
issued, until the first anniversary after the alleged offender is
released from imprisonment or confinement;

OR
o until the order is rescinded at the request of:
o an applicant, if the applicant is 17 years of age or older;

OR

o at the request of the parent or guardian of an applicant who is
under 17 years of age.

NOTE: With regard to a conflict with Tex. Fam. Code § 85.025, Art.
7A prevails.

(Tex. Code Crim. Proc. art. 7A.07)
5.7.6 Service and delivery.
5.7.6.1 Service of the permanent order on respondent.
The protective order shall be delivered to the respondent:

e as provided by Tex. R. Civ. P. Rule 21a (in person, by mail,
or by facsimile to the person or the person’s attorney);

e served in the same manner as a writ of injunction (Tex. R.

Civ. P. 689);
OR

e served in open court at the close of the protective order
hearing.

NOTE: Oral warning required at hearing. If the order has not
been reduced to writing but the respondent appears at the
hearing, the court shall orally warn the respondent about any of
the prohibitions listed in Tex. Fam. Code § 85.022 that apply and
of any other provisions necessary to prevent family violence.
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(Tex. Fam. Code § 85.041)

5.7.6.2 Delivery to victim and others.

The court’s clerk shall send a copy of the order to:

the victim or the victim’s attorney;

e the local law enforcement agency (either the police
department or the sheriff’s office but not directly to the
Department of Public Safety) having jurisdiction over the
victim’s residence. This copy of the order must be
accompanied by a completed DPS protective order data entry
sheet (see § 19.11);

e a school or child-care facility, if the alleged offender is
ordered to stay away from the premises of that school or
facility and if the victim has provided the address to the
clerk;

e if the restrained person is a member of the state military force
or is on active-duty status serving in the United State armed
forces, to the staff judge advocate at the Joint Force
Headquarters or the provost marshall of the military
installation to which the respondent is assigned for
immediate notification of the respondent’s commanding
officer (Tex. Fam. Code § 85.042; Tex. Code Crim. Proc. art.
42.0182);

AND

e if the order suspends a concealed handgun license, to the
Department of Public Safety’s Concealed Handgun Division.

(Tex. Fam. Code § 85.042)

5.7.7 Confidentiality of victim’s identity.

The victim of an offense may file a request for pseudonym form
(developed by the state attorney general’s office) requesting that a
pseudonym be used instead of the victim’s name in all public files and
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5.8

5.9

records concerning the offense, including records of judicial
proceedings. Once the form is filed with law enforcement, the law
enforcement agency must honor the request and provide notice of the
filing to the state’s attorney. After receiving notice of the filing, the
state’s attorney is thereafter responsible for ensuring that the pseudonym
is used in all legal proceedings concerning the offense.

(Tex. Code. Crim. Proc. 57D.02)

Enforcement.

A violation of a sexual assault protective order is a Class A misdemeanor under
Tex. Penal Code 8 38.112. A violator is also subject to punishment for contempt
of court.

(Tex. Penal Code § 38.112)

Rescission of the order.

The victim or the victim’s parent or guardian (for victims under 17 years of age)
may file to rescind the protective order at any time.

NOTE: Because the statute only addresses recission by the victim, the
provisions of Texas Family Code § 85.025(b), which allows any person
“subject” to the order to file for a review or continuing need, does not seem to
apply. Therefore, the offender has no standing to request the order be modified
or vacated.

(Tex. Code. Crim. Proc. 7A.07(c))
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5.10

CHAPTER 5—PART II: COMMENTS

Overview of the law.

Victims of sexual assault (as defined in Tex. Penal Code 88 21.02, 21.11,
22.011, or 22.021), stalking (as defined in Tex. Penal Code § 42.072), human
trafficking for sexual exploitation (as defined in Tex. Penal Code 8§
20A.02(3),(4),(7), or (8)), or compelling prostitution (as defined in Tex. Penal
Code § 43.05) are eligible to apply for a protective order against the offender or
alleged offender. (Tex. Code Crim. Proc. art. 7A.01(a)). This protective order is
available without regard to whether there is any specific type of relationship
between the victim and the offender or alleged offender. There is no
requirement in the statute that a criminal complaint be filed before a protective
order is available under Article 7A.

Application. An application may be filed by the victim, the victim’s parent or
guardian, or a prosecuting attorney. For applications filed on or after September
1, 2011, the victim must be under 18 years of age for the parent or guardian to
have standing to file an application. For application filed before September 1,
2011, the parent or guardian could file on behalf of a victim under victims under
17 years of age. *®* (Tex. Code Crim. Proc. art. 7A.01(a))

The application must be filed in a district court, a juvenile court with district
court jurisdiction, a statutory county court, or a constitutional county court in
either the county where the victim resides or the county where the alleged
offender resides. (Tex. Code Crim. Proc. art. 7A.01(b))

Controlling law. Except where it conflicts with provision of Tex. Code Crim.
Proc. art. 7A, the procedures in Tex. Fam. Code Title 4 control a Tex. Code
Crim. Proc. art. 7A protective order proceeding. (Tex. Code Crim. Proc. art.
7A.04)

Temporary order. If the court finds from the application (which must be
supported by the applicant’s sworn statement) that the alleged offender poses a

161 Under the law in effect before September 1, 2011, a parent or guardian had no standing to file on
behalf of a victim over 17 years of age. See In re Ortman, No. 14-07-1022-CV, 2009 Tex. App. Lexis
5280 (Tex. App.—Houston [14™ Jul. 9, 2009, no pet.) (mem. op.). In an application for a protective
order for a sexual assault victim under Tex. Code Crim. Proc. art. 7A, the victim’s mother did not have
standing to apply for the protective order on behalf of her 17-year-old daughter.
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clear and present danger of a sexual assault, stalking, or other harm to the
applicant, the court may grant a temporary ex parte order to protect the
applicant and the applicant’s family and household. The temporary order may
be granted without notice to the alleged offender and without a hearing unless
the order excludes the offender from his or her residence. (Tex. Code Crim.
Proc. art. 7A.02; Tex. Fam. Code § 83.006)

Hearing and findings for a permanent order. A hearing is required before
issuance of a permanent protective order.

The alleged offender is entitled to at least 48 hours prior notice of the hearing
and must be given a continuance upon request if notice is untimely. The hearing
must be set within 14 days of the application (except for applications in district
courts in multi-county districts and in counties over 2 million in population,
where the hearing must be held within 20 days). (Tex. Fam. Code 88§ 84.001-
84.004) Legislative continuances are within the court’s discretion but the court
may not continue a hearing on application because a divorce or SAPCR
involving the parties is pending. (Tex. Fam. Code 8 84.001; Tex. Fam. Code 8§
84.005; Tex. Fam. Code 8 85.061)

There is no clear authority for entering an Article 7A protective order based on
an agreement of the parties. There is no authority for issuing separate or
“mutual” orders against each party based on a single application.

The alleged offender is not required to file an answer. A default order may be
entered if the alleged offender fails to appear or be represented at the hearing
after receiving proper notice. (Tex. Fam. Code § 82.022; Tex. Fam. Code 8

85.006)

Findings. For applications based on an alleged or proven sexual assault that
were filed before September 1, 2011, there are two sets of required findings—
one for victims over the age of 18 and one for victims under the age of 18.

Under age 18. For victims under the age of 18, the court must
find that there are reasonable grounds to believe that the
applicant (1) is a victim of a sexual assault by the alleged
offender; and (2) is under 18 years of age. (Tex. Code Crim.
Proc. art. 7A.03(b))

For victims 18 years of age or older. For victims 18 years old
or older, the court must find there are reasonable grounds to
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believe that the applicant is (1) a victim of a sexual assault by the
alleged offender and (2) has a reasonable fear of further harm
from the alleged offender. (Tex. Code Crim. Proc. art. 7A.03(b))

Indirect attempts by the alleged offender to contact the victim may not be
sufficient to establish a reasonable fear of further harm.*®* Reasonable fear of
harm is viewed from the victim’s perspective, and includes, but is not limited to,
overt threats the respondent may have made. Conduct or communication that
otherwise would be innocuous is often harmful in and of itself when performed
by a perpetrator of sexual assault toward his or her victim. The threat of further
contact with the respondent often is a threat of further harm.

Required findings for issuance of a protective order for an application filed
on or after September 1, 2011. Whatever the predicate criminal conduct, the
only required finding is that reasonable grounds exist to believe that the
applicant is the victim of that criminal conduct. (See the discussion in the
Summary at the beginning of Chapter 5).

Contents of the order. In addition to the required findings, the court may enter
any order necessary to protect the victim or the victim’s family or household.
The order may prohibit the alleged offender from: (1) communicating directly
or indirectly in a threatening or harassing manner with a protected person; (2)
going to or near the residence, place of employment, business, child-care
facility, or school of the protected persons; or (3) engaging, harassing,
annoying, alarming, abusive, tormenting, or embarrassing conduct directed at
the protected persons. The order shall prohibit the alleged offender from
possessing a firearm and may suspend a concealed handgun license (in reality,
the court must suspend the license—see note at § 5.7.2). The court may also
order other actions necessary to prevent or reduce the likelihood of future harm
to the protected persons. NOTE: Although Article 7A does not enumerate
protection of pets or assistance animals as one of conditions that may be
imposed, the Article is meant to mirror Tex. Fam. Code Title 4, so as long as
there is no conflict, the terms and condition found in Tex. Fam. Code §8 85.021
and 85.022 can be part of an Article 7A order (Tex. Code Crim. Proc. art.
7A.05)

Warnings and stay away provisions. The order must also warn the alleged
offender of the civil and criminal consequences of violating the order or
possessing a firearm. (Tex. Code Crim. Proc. art. 7A.04). Unless the safety of a

82 Garcia,, 314 S.W.3d 541.
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protected person requires the information to be withheld, the order must
specifically state the locations from which the alleged offender must stay away.
(Tex. Code Crim. Proc. art. 7A.05(b))

Duration. The protective order lasts: (1) for the period stated in the order; (2)
for applications by sexual assault victims filed before September 1, 2011, for
the lifetime of the applicant or alleged offender if the court reasonably believes
that the applicant is threatened with further harm by the alleged offender; (3) for
applications filed on or after September 1, 2011, the court may set the duration
of the order at its discretion (up to the lifetime of the applicant or the offender or
alleged offender); OR (4) if the order does not specify, for the duration is two
years from the date of issuance. If the offender is confined or imprisoned on the
order’s expiration date, the expiration date is extended to the first anniversary
after the date of the offender’s release. (Tex. Code Crim. Proc. art. 7A.07)

Delivery of order. The signed order shall be served on the alleged offender as
provided for in the Texas Rules of Civil Procedure. A copy shall also be
provided to the victim or the victim’s attorney, the law enforcement agencies
where the victim resides, and the locations listed in the order. A completed form
containing identifying information about the person restrained by the order will
need to be sent to law enforcement with the protective order. (See § 19.11.)
(Tex. Fam. Code & 85.041; Tex. Fam. Code 8§ 85.042)

Rescission. The victim (or the victim’s guardian) may file to rescind the order
at any time. (Tex. Code Crim. Proc. art. 7A.07(c))

Violation. A violation of the order is a class A misdemeanor under Tex. Penal
Code 8§ 38.112.
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5.11

Title 4 protective order.

Comparison of Art. 7A protective order and a Tex. Fam. Code

Sexual assault order Title 4 order
Type of Civil Civil
proceeding
Standard of Temporary order--preponderance of the Temporary order--
proof and evidence shows a clear and present danger to | preponderance of the
required the applicant of sexual assault, stalking, or evidence shows a clear and
findings other harm. present danger of family
violence against applicant
Permanent order--reasonable grounds to
believe that the applicant was a victim of the | Permanent order--
predicate offense and that the protective preponderance of the
order is necessary to protect the applicant evidence shows that family
violence has occurred and is
likely to occur in the future
Predicate 1) Continuous sexual assault of a child Any incident of family
criminal 2) Indecency with a child violence that makes it likely
conduct 3) Sexual assault that family violence will
4) Aggravated sexual assault occur in the future
5) stalking
6) compelling prostitution
7) human trafficking (for sex. exploitation)
Available After the predicate offense After an incident of family
violence
Hearing on Temporary order--no Temporary order--no
merits
required Permanent order--yes Permanent order--yes, unless
parties enter into an
agreement approved by the
court
Issued by Any court having jurisdiction Any court having jurisdiction
Effective Upon issuance with service on the alleged Upon issuance; enforceable
offender required after actual notice or service
is effected
Duration The order lasts: (1) for period stated in the Up to two years from date of
order; (2) for the lifetime of the victim or the | issuance or if the offender is
accused; (3) if the order does not specify a confined or imprisoned on
period, then it expires two years after the the expiration date, the order
date of issuance; or (4) if the offender is expires on the first
confined or imprisoned on the expiration anniversary of the offender’s
date, the order expires on the first release.
anniversary after the offender’s release.
Criminally Yes Yes

enforceable
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Victim’s rights.

Before or during the hearing, the court should inform the victim or applicant of
the victim’s rights. These rights include the right to:

be informed of the right to claim crime victim’s compensation and of the
availability of help from social services agencies (Tex. Code Crim. Proc. art.
56.02(2)(6));

have the victim’s safety considered when bail is set (Tex. Code Crim. Proc.
56.02 (a)(2));

upon request, to be identified only by a pseudonym in all public records and
documents, including judicial records (Tex. Code Crim. Proc. art. 57D.02)

a free forensic medical examination within 96 hours of the assault if the
assault is reported to law enforcement (Tex. Code Crim. Proc. arts.
56.02(a)(14), 56.06, and 56.065);

have an advocate present during the forensic medical examination (Tex.
Code Crim. Proc. art. 56.045);

receive counseling regarding HIV/AIDS (Tex. Code Crim. Proc. art.
56.02(a)(11));

be protected by law enforcement from threats and harm motivated by
cooperation with the investigation or prosecution of the assailant (Tex.
Code Crim. Proc. art. 56.02(a)(1));

be kept informed about relevant investigatory, trial, and appellate
proceedings, to be present at all public court proceedings, and to be
informed about the criminal justice process (Tex. Code Crim. Proc. art.
56.02(a)(3-4) and (b));

AND

upon issuance of final Art. 7A protective order, to terminate a lease without
incurring penalties if the sexual assault occurred on the leased premises
(Tex. Prop. Code § 92.016).
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5.14

5.15

5.16

Bond conditions.

When there is a pending criminal case, adding no contact and stay away
provisions to the conditions of the bond can reinforce the effectiveness of a
temporary or final Art. 7A protective order.

Custody of child conceived as a result of sexual assault.

If a respondent has rights to access a child conceived as a result of sexual
assault, a full protective order still may be appropriate. The court with
jurisdiction to hear the SAPCR will still be able to design a visitation plan
around the protective order requirements. A SAPCR order for the child will not
obviate the need for a protective order for the victim-mother. The sexual assault
victim protective order provides protections to the victim-mother not available
in a SAPCR order. (Tex. Fam. Code § 153.004)

Incidence of sexual assault and reporting of sexual assaults.

It is estimated that about 13% of Texans have been sexually assaulted; and, of
those, slightly less than 20% reported the assault to law enforcement. Based on
2000 census population figures, about 1.9 million Texans have been sexually
assaulted and about 1.5 million (80%) did NOT report the crime to law
enforcement. Females are about four times more likely than males to be
sexually assaulted.*®

Efficacy of protective orders.

In a study of the impact of intimate partner violence on women’s health, it was
found that risk for sexual assault decreased by 59% or 70% for women
contacting the police or applying for a protection order, respectively.'®

193 The University of Texas Institute on Domestic Violence and Sexual Assault, A Health Survey of
Texans: A Focus on Sexual Assault, (August 2003). (A survey of 1,200 adult Texans to determine the
prevalence of sexual assault in Texas.). Available at:

http://www.taasa.org/publications/Prevalence Final.pdf

164 N. Sakar, The Impact of Intimate Partner Violence on Women's Reproductive Health and Pregnancy
Outcome, 28 Journal of Obstetrics and Gynaecology 266 (April 2006). A summary of this article is
available at: http://www.ncbi.nlm.nih.gov/pubmed/18569465
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CHAPTER 5A—PROTECTIVE ORDERS FOR STALKING
VICTIMS (Art. 6.09):

STATUTES AND CASE LAW

(Tex. Code Crim. Proc. Art. 6.09;
Tex. Fam. Code Title 4)

Summary:

At any proceeding before a court related to an offense under Texas Penal Code §
42.072 (stalking), the court may issue a protective order upon finding that reasonable
grounds exist to believe that the applicant is a victim of stalking by the defendant.

Except as specified in Art. 6.09, the procedures in Tex. Fam. Code Title 4 control in an
Art. 6.09 proceeding.

As of September 1, 2011, there are two statutes that a stalking victim may invoke to
obtain a protective order—Texas Code of Criminal Procedure art. 6.09 and art. 7A.
Both orders are available regardless of the victim’s relationship with the alleged
offender. However, an Art. 6.09 order is available only if a court is considering a
formal allegation of criminal conduct by the person to be restrained. An Art. 7A order
is available regardless of whether a criminal charge is filed.

A violation of an Art. 7A order is a Class A misdemeanor under Tex. Penal Code §
38.112. There is no criminal penalty associated with a violation of an Art. 6.09
protective order. Possession of a firearm while restrained by an Art. 6.09 order does not
violate Tex. Penal Code § 46.04 but, depending what the order prohibits and whom it
protects, firearms possession by the restrained party may violate 18 U.S.C. § 921.1%
(See Chapter 14).

This chapter discusses the Art. 6.09 stalking victim’s protective order. The Art. 7A
stalking victim’s protective order is discussed in Chapter 5.

18518 U.S.C. § 921 makes it an offense to possess a firearm while restrained by a protective order, which
is defined in 18 U.S.C. § 922(g)(8) as a court order issued after notice and an opportunity to be heard that
restrains a person from harassing, stalking, or threatening an intimate partner or child of an intimate
partner or engaging in conduct that would place an intimate partner in fear of bodily injury to the
intimate partner or child and includes a finding that the person restrained represents a credible threat of
physical safety to such intimate partner or child or by its terms explicitly prohibits the use, attempted use,
or threatened use of physical force against such intimate partner or child that would reasonably be
expected to cause bodily injury.
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5A.1 Eligibility; jurisdiction; venue.

A stalking victim*® is eligible for a protective order under Tex. Code Crim.
Proc. Art. 6.09, regardless of the relationship between the victim and the alleged
offender, when the person to be restrained has appeared in a court at a
proceeding related to conduct that constitutes stalking in violation of Tex. Penal
Code 8 42.072.

5A.1.1 Controlling law.
Except as otherwise stated in Article 6.09, a proceeding under this
chapter is controlled by Tex. Fam. Code Title 4.

(Tex. Code Crim. Proc. art. 6.09)

5A.1.2 Standing to apply.

Tex. Code Crim. Proc. art. 6.09 states that “a person” may request a
protective order under this statute. Reading “person” in the context of
the applicable provisions in Tex. Fam. Code Title 4, the potential
applicants include:

(1) the victim;
(2) an adult member of the victim’s family or household,;

OR

(3) the prosecuting attorney of the county where either the applicant or
the defendant resides.

(Tex. Code Crim. Proc. art. 6.09(a); Tex. Fam. Code § 82.002).

5A.1.3 Jurisdiction.

By implication, jurisdiction lies in the court where the associated
criminal case is pending. The statute lists the following courts as having
jurisdiction:

186 As used in this section the term “sexual assault victim” includes a victim of the offense of indecency
with a child.
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(1) constitutional county court;
(2) statutory county court;

OR

(3) district court.

(Tex. Code Crim. Proc. art. 6.09(a))

5A.1.4 Venue.

The statute does not specifically state where venue lies, but venue
necessarily follows the associated criminal case.

(Tex. Code Crim. Proc. art. 6.09)

5A.1.5 Contents of the application.

The application must contain:

the name and county of residence of the applicant and defendant;

e a detailed description of the relevant facts establishing the applicant
is a victim of stalking by the alleged offender;

e an allegation that the defendant has appeared in court to answer to a
charge of stalking under Tex. Penal Code 8§ 42.072 (stalking) against
the applicant;

e a statement that the application for protective order is filed in the
same county where the defendant’s criminal charge was filed;

AND

e arequest for a protective order.

(Tex. Code Crim. Proc. art. 6.09; Tex. Fam. Code § 82.009)
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5A.2

5A.1.6 Fees.

5A.1.6.1 No fees for applicant.

An applicant may NOT be assessed fees, costs, or other charges
in connection with the filing, serving, entering, or transferring of
a protective order. This prohibition covers motions to dismiss,
modify, or withdraw a protective order, certified copies of the
order, court reporter or judicial fund fees, and any other fee
associated with a protective order.

(Tex. Fam. Code § 81.002)

5A.1.6.2 No fees for alleged offender.

Although Title 4 of the Tex. Fam. Code authorizes assessment of
fees (including attorney’s fees), that assessment is tied to a
finding that the person committed family violence, a finding that
may be inapplicable to a protective order under Art. 6.09.
Therefore, absent a finding of family violence, there is no direct
statutory authority permitting the assessment of fees or other
costs against the alleged offender in this type of hearing.

Temporary order.

As discussed above, it is unclear whether the legislature meant for temporary ex
parte protective orders to be available in Art. 6.09 proceedings. Art. 6.09 does
not mention temporary orders so the only authority for a temporary order
derives from the authorization of such orders in Family Code Title 4.1’

NOTE: Should the court contemplate issuing a temporary protective order in an
Art. 6.09 proceeding, the applicant will need to submit a sworn statement and
the issue of the proper finding must be considered. It is unclear whether the Art.
6.09 probable cause findings supplement or replace the “clear and present
danger” finding required by Family Code § 83.001 for a temporary order. To
the extent one finding is not subsumed in the other, the better practice may be to
include both findings (e.g., a probable cause finding and a clear and present

187 In comparison, see Tex. Code Crim. Proc art. 7A, which is also governed by Tex. Fam. Code Title 4
but contains a specific provision for temporary orders.
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5A.3

danger finding). If a temporary order is contemplated, the applicant will have to
submit a sworn statement supporting the application.

(Tex. Code Crim. Proc art. 6.09; Tex. Fam. Code §§ 83.001-83.006; Tex. Fam.

Code ch. 85)

Hearing.

Art. 6.09 does not specifically address the issues of notice, settings,
continuances, answers, agreed or separate orders, or defaults so Family Code
Title 4 controls the applicable procedures.

5A.3.1

5A.3.2

5A.3.3

Minimum notice period for hearing.

The defendant is entitled to at least 48 hours prior notice of the hearing
date and time, and the defendant’s request for a resetting for failure to
give the minimum notice must be granted.

(Tex. Fam. Code § 84.003; Tex. Fam. Code § 84.004)

Initial setting for hearing.
The initial setting for the hearing must be:

e o later than the 14" day after the protective order application was
filed for all courts EXCEPT

e in district courts that cover multiple counties or in district courts in
counties over 2 million in population, the hearing may, upon request
of the applicant’s representative, be set no later than the 20th day
after the application was filed.

(Tex. Fam. Code 8§ 84.001; Tex. Fam. Code 8 84.002(a))

Resetting the hearing for insufficient notice.

If the defendant is not served with notice of hearing at least 48 hours
before the scheduled hearing time, either the applicant or the defendant
may request the hearing be rescheduled for a date that is:
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5A.3.4

5A.3.5

5A.3.6

e within 14 days of the date the request was made;

OR

e within 20 days of the request for cases in the district courts in
counties with a population over 2 million or that cover multiple
counties.

(Tex. Fam. Code § 84.003; Tex. Fam. Code § 84.004)

Continuances.

The court has discretion over whether to grant a legislative continuance
requested pursuant to Tex. Civ. Prac. & Rem. Code § 30.003. See § 3.4.

(Tex. Fam. Code § 84.005)

Order based on agreement.

Art. 6.09 refers only to “protective orders,” not to “order based on the
parties’ agreement” (a.k.a. “agreed orders”). Tex. Fam. Code Title 4
protective orders are slightly different from “agreed orders” so it is
debatable that the procedure for “agreed” orders set out in Chapter 85 of
the Family Code should be utilized in the context of Art. 6.09 protective
orders. If the court finds that an agreed order is appropriate under Art.
6.09, it should follow the procedures set out in Chapter 85 of the Family
Code. See Chapter 3.

(Tex. Fam. Code § 85.005; Tex. Fam. Code § 85.021)

Separate or “mutual” protective orders.

There is no authority for entering a separate or “mutual” protective order
that imposes criminally enforceable provisions against an applicant.'®®

In order to require a party to act or refrain from engaging in conduct, the court must find the person

has committed family violence. Because Art. 6.09 does not require a finding of family violence, there
does not appear to be a basis for entering a separate order against a person requesting a protective order
under Art. 6.09. (Tex. Fam. Code §8 85.001(b), 85.003 and 85.022)
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5A4.4 Answer.

A defendant may, but is not required to, file an answer at any time before the
hearing.

(Tex. Fam. Code § 82.022)

5A.5 Default.

Whether or not the defendant files an answer, if the defendant fails to appear or
be represented at the hearing, a default judgment may be entered after: **°

e proof of proper service of notice (service at least 48 hours before the hearing
time or a rescheduled hearing);

e the court deems the allegations in the application to be true and finds that
the deemed facts are sufficient to support a finding that the defendant
committed a criminal offense due to bias or prejudice and is likely to
commit another such act based on the same motives;

AND

e proof of any evidence necessary to support the sanctions (terms and
conditions imposed upon the defendant) imposed by the order.

NOTE: To issue an order based on deemed findings in a default proceeding, the
court MAY NOT take evidence on any issue other than proof of service of notice
and sanctions.

(Tex. Code Crim. Proc. 6.09; Tex. Fam. Code § 84.003; Tex. Fam. Code &,
84.004, Tex. Fam. Code 885.006; Tex. R. Civ. P. 107; Tex. R. Civ. P. 239; Tex.
R. Civ. P. 243)

5A.6 Permanent order contents.

5A.6.1 Required findings.

169 gee Polley v. State, No. 11-03-0340-CR, 2004 Tex. App. 11317 (Tex. App.—Eastland, Dec. 16,

2004, no pet.).
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5A.6.2

To issue a permanent order, the court must hold a hearing and find that
probable cause exists to believe that:

(1) the applicant is a victim of a conduct by the defendant that violates
Tex. Penal Code § 42.072;

(2) the nature of the scheme or course of conduct engaged in by the
defendant in the commission of the offense indicates that the
defendant is likely to engage in further conduct that is prohibited by
Texas Penal Code § 42.072(a)(1), (2), or (3);

(3) a protective order is needed to protect the victim;
The court must further order that:
(4) a constable will serve a copy of the order on the defendant;

AND

(5) the court clerk will forward a copy of the order to the local law
enforcement agency that has jurisdiction over the applicant’s
residence.

(Tex. Code Crim. Proc. art. 6.09

Conditions.

In the protective order, the following conditions may be imposed as
necessary to protect the victim or the victim’s family or household. The
court may require the defendant:

(1) to take a specified action necessary or appropriate to prevent or
reduce the likelihood of future harm;

AND

(2) not to:

e communicate directly or indirectly in a threatening or harassing
manner;
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e o near the residence, work place, school, or child-care facility
of a person protected by the order;

e engage in conduct, including following a person, that is
reasonably likely to harass, annoy, alarm, abuse, torment, or
embarrass;

e harm, threaten, or interfere with the care, custody, or control of a
pet, companion animal, or assistance animal that is possessed by
a person protected by an order or by a member of the family or
household of a person protected by the order;

e possess a firearm (unless the defendant works full time as a
licensed peace officer);

OR

e carry a concealed handgun (by suspending a license issued under
Tex. Gov’t Code § 411.177).

NOTE: The federal authorities recommend that the order contain a
“Brady marker,” which is some notation or finding that the
respondent is subject to the prohibitions on firearm possession under
18 U.S.C. chapter 44. See chapter 14, infra.

(Tex. Code Crim. Proc. art. 6.09; Tex. Fam. Code § 85.021; Tex.
Fam. Code § 85.022))

5A.6.3 Stay away provisions; confidential locations.

With regard to places the defendant must stay away from, the permanent
order must specifically describe each location and the minimum distance
that the defendant must maintain from that location, unless the applicant
requests that the location not be disclosed.

(Tex. Fam. Code § 85.07; Tex. Fam. Code § 85.022)

5A.6.4 Warnings.

The permanent order must contain the same warning as contained in a
Family Code Title 4 protective order.
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"A PERSON WHO VIOLATES THIS ORDER MAY BE PUNISHED
FOR CONTEMPT OF COURT BY A FINE OF AS MUCH AS $500
OR BY CONFINEMENT IN JAIL FOR AS LONG AS SIX MONTHS,
OR BOTH. NO PERSON, INCLUDING A PERSON WHO IS
PROTECTED BY THIS ORDER, MAY GIVE PERMISSION TO
ANYONE TO IGNORE OR VIOLATE ANY PROVISION OF THIS
ORDER. DURING THE TIME IN WHICH THIS ORDER IS VALID,
EVERY PROVISION OF THIS ORDER IS IN FULL FORCE AND
EFFECT UNLESS A COURT CHANGES THE ORDER. IT IS
UNLAWFUL FOR ANY PERSON, OTHER THAN A PEACE
OFFICER, AS DEFINED BY SECTION 1.07, PENAL CODE,
ACTIVELY ENGAGED IN EMPLOYMENT AS A SWORN, FULL-
TIME PAID EMPLOYEE OF A STATE AGENCY OR POLITICAL
SUBDIVISION WHO IS SUBJECT TO A PROTECTIVE ORDER TO
POSSESS A FIREARM OR AMMUNITION.

The warning must be in letters that are bold, underlined, or all caps.

(Tex. Code Crim. Proc. 6.09(c)(1); Tex. Fam. Code § 85.026)

NOTE: Under the controlling statute, Tex. Fam. Code § 85.026, the
following language is required in an order issued under Art. 6.09.

A VIOLATION OF THIS ORDER BY COMMISSION OF AN ACT
PROHIBITED BY LAW OR BY THE ORDER MAY BE
PUNISHABLE BY A FINE OF AS MUCH AS $4,000 OR BY
CONFINEMENT IN JAIL FOR AS LONG AS ONE YEAR, OR
BOTH. AN ACT THAT RESULTS IN A SEPARATE OFFENSE MAY
BE PROSECUTED AS A SEPARATE OFFENSE IN ADDITION TO
A VIOLATION OF THIS ORDER.

However, use of this warning in an Art. 6.09 article is problematic
because, a violation of an order issued under Art. 6.09 is NOT a crime.
Depending on what the order prohibits and whom it protects, possession
of a firearm while restrained by an Article 6.09 order might violate the
federal Gun Control Act. 18 U.S.C. §§ 921 and 922(g)(8).*"

17018 U.S.C. § 921 makes it an offense to possess a firearm while restrained by a protective order, which
is defined in 18 U.S.C. § 922(g)(8) as a court order issued after notice and an opportunity to be heard that
restrains a person from harassing, stalking, or threatening an intimate partner or child of an intimate
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NOTE: Oral warning required at hearing. Is not quite clear that the
provisions of Family Code § 85.041(c) regarding oral warnings apply in
this context (because the required warning addresses family violence).
however, the better practice seems to be to warn the defendant orally as
well as in writing of the order’s prohibitions and attendant consequences
for violations.

5A.6.5 Duration.
The permanent order must state its duration, which can be:
(1)  for the time specified in the order, not to exceed two years;

2 if no period is stated in the order, until the second anniversary of
the date of issuance;

3) until modified by court order;

4) if the respondent is confined or imprisoned when the order would
expire, the order expires on the first anniversary of the date the
respondent is released,;

OR

(5) for applications filed on or after September 1, 2011, longer than
two years, upon a finding that the person restrained by the order:
(a) caused serious bodily injury to the applicant or a member of
the applicant’s family or household OR (b) was the subject of
two or more previous protective orders rendered:

. to protect a person to be protected by the current order

AND

partner or engaging in conduct that would place an intimate partner in fear of bodily injury to the
intimate partner or child and includes a finding that the person restrained represents a credible threat of
physical safety to such intimate partner or child or by its terms explicitly prohibits the use, attempted use,
or threatened use of physical force against such intimate partner or child that would reasonably be
expected to cause bodily injury.
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. after a finding that the person restrained has committed
family violence and is likely to commit family in the
future.

(Tex. Fam. Code 88§ 85.001 and 85.025)

5A.6.6 Service of the order.

If the respondent or his attorney is not present to take possession of a
copy when the order is signed, a copy of the protective order shall be
delivered to the respondent:

e as provided by Tex. R. Civ. P. Rule 21a (in person, by mail, or by
facsimile to the person or the person’s attorney);

OR

e served in the same manner as a writ of injunction (Tex. R. Civ. P.

689).

NOTE: The order should inform the respondent of the deadline for
surrendering firearms and ammunition. The respondent should be
told where and how to surrender weapons to law enforcement or
another entity and how to present proof to the court that the
surrender has occurred.

(Tex. Fam. Code § 85.041)

5A.6.7 Delivery to victim and others.
The court’s clerk shall send a copy of the order to:
e the victim or the victim’s attorney (this is a certified copy);

e law enforcement agencies with jurisdiction over the victim’s
residence;
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o if the restrained person is a member of the state military force or is
on active-duty status serving in the United State armed forces, to the
staff judge advocate at the Joint Force Headquarters or the provost
marshall of the military installation to which the respondent is
assigned for immediate notification of the respondent’s commanding
officer (Tex. Fam. Code 8 85.042; Tex. Code Crim. Proc. art.
42.0182);

e a school or child-care facility, if the defendant is ordered to stay
away from the premises of that school or facility and if the victim
has provided the address to the clerk;

AND

o if the order suspends a concealed handgun license, to the Department
of Public Safety’s Concealed Handgun Division.

5A.6.8 Confidentiality of victim’s identity.

The victim of an offense may file a pseudonym form (developed by the
state attorney general’s office) requesting that a pseudonym be used
instead of the victim’s name in all public files and records concerning
the offense, including records of judicial proceedings. Once the form is
filed with law enforcement, the law enforcement agency must honor the
request and provide notice of the filing to the state’s attorney. After
receiving notice of the filing, the state’s attorney is thereafter
responsible for ensuring that the pseudonym is used in all legal
proceedings concerning the offense.

(Tex. Code. Crim. Proc. 57D.02)

5A.6.9 Review of continuing need.
5A.6.9.1 Orders lasting two years or less.

A person who is the subject of the order may file a
motion not earlier than one year after the order issued to
have the court determine whether there is continuing need
for the order. Upon filing of the motion the court must
hold a hearing to determine whether to allow the order to
remain in place until its expiration date or to lift the
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5A.6.9.2

NOTE:

order.”™™ The movant must show, with evidence that
establishes more than just compliance with the order, that
there is no need for the order. Absent an affirmative
finding by the court that there is no need for the order, the
order’s duration can not be changed.

Orders lasting more than two years.

A person who is the subject of the order that lasts more
than two years may file a motion to shorten the order’s
duration no earlier than one year after the first
anniversary of the date on which the court rendered an
order on the movant’s prior motion to review continuing
need. The movant must show, with evidence that
establishes more than just compliance with the order, that
there is no need for the order. Absent an affirmative
finding by the court that there is no need for the order, the
order’s duration can not be changed.

The statute does not define the term “person who is the
subject of a protective order.
apply to either the subject being restrained (the respondent)
or the subject being protected (the applicant).

2

That term is vague enough to

(Tex. Fam. Code 8 85.025(c) and (d))

5A.7 Duties of law enforcement.

equivalent

172

Database. Within 10 days after receipt of a copy of the order and the
completed DPS protective order data entry sheet or its functional
(see § 19.11), the local law enforcement agency having
jurisdiction over the victim’s residence shall enter the information about the

! Interest of IEW, No. 13.09-0216-CV, 2010 Tex. App. Lexis 7163 (Tex. App.—Corpus Christi, Aug..
28, 2010, no pet.) [NOTE: See footnote 71 for procedural history.] In denying a motion to vacate a
protective order on the ground it was no longer needed, the trial court did not err because it could have
reasonably found that fact that no family violence had occurred since order was entered was due to the
order’s deterrent effect and that without the order, the child would be exposed to the potential danger the
order sought to eliminate.

172 See the form in the Supreme Court Task Force’s Protective Order Kit, available at:
www. TexasLawHelp.org.
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protective order into the statewide law enforcement information system
maintained by DPS.

(Tex. Code Crim. Proc. art. 6.09; Tex. Fam. Code § 86.0011)

e Firearms dealers. Upon request, DPS shall inform licensed firearms
dealers whether or not a prospective transferee has an active protective order
in the DPS database. If so, DPS shall inform the licensed firearms dealer
that the transfer is prohibited under 18 U.S.C. § 922.

(Tex. Fam. Code § 86.002)

e Foreign orders. Each law enforcement agency shall establish procedures to
inform its officers of the existence of protective orders issued in other
jurisdictions.

(Tex. Fam. Code § 86.005)
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CHAPTER 6—PROTECTIVE ORDERS FOR VICTIMS OF
CRIMES MOTIVATED BY BIAS OR PREJUDICE (Art. 6.08)—
PART I: STATUTES AND CASE LAW

(Tex. Code Crim. Proc. Arts. 6.08 and 42.014;
Tex. Fam. Code Title 4; 18 U.S.C. 88 245 and 249)

Summary:

After a defendant appears in court to answer to certain criminal charges, the victim of
the offense may be entitled to a protective order upon a showing that the alleged
offense was primarily motivated by bias or prejudice. A violation of a protective order
under Tex. Code Crim. Proc. art. 6.08 is an offense under Tex. Penal Code 8§ 25.071.
Except as specified in Art. 6.08, the procedures in Tex. Fam. Code Title 4 control in an
Art. 6.08 proceeding.

6.1 Bias or prejudice.

In this context, bias or prejudice means the victim was chosen due to
membership (actual or perceived)'” in a group identified by race, color,
disability, religion, national origin or ancestry, age, gender, or sexual preference
(regardless of whether that preference is for heterosexuality, homosexuality, or
bisexuality).

It is not enough to prove that the defendant has a bias or prejudice against a
group. The court must find that charged offense resulted primarily from the

bias or prejudice, which can be established by circumstantial evidence.'™

(Tex. Code Crim. Proc. art. 42.014).

6.2 Controlling law.

13 Martinez v. State, 980 S.W.2d 662 (Tex. App.—San Antonio 1998, pet. ref’d). To enhance
punishment for a crime motivated by bias or prejudice, the state need only prove that the defendant
perceived the victim to be a member of a group, not that the victim was actually a member.

174 Jaynes v. State, 216 S.W.3d 839 (Tex. App.—Corpus Christi 2006, no pet.). It is not enough for the
state to show that the defendant has a bias or prejudice; it must also show that the offense charged was
primarily motivated by the bias or prejudice. Circumstantial evidence of bias or prejudice can be
sufficient to support an enhanced punishment.
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Art. 6.08 states a “protective order” shall be rendered “in the manner provided
for by Title 4, Family Code,” so to the extent not otherwise specified in Art.
6.08, the proceeding is controlled by the Family Code provisions.

(Tex. Code Crim. Proc. art. 6.08(a))

6.3 Eligibility; jurisdiction; venue; fees.

A person who has been targeted as a crime victim because of bias or prejudice is
eligible for a protective order under Tex. Code Crim. Proc. art. 6.08, if the
offense alleged or proven violated Tex. Penal Code Title 5, which includes:

e homicide (Tex. Penal Code ch. 19);

e Kkidnapping (Tex. Penal Code 8§ 20.03 and Tex. Penal Code 8§ 20.04);

e unlawful restraint (Tex. Penal Code § 20.02);

o trafficking of persons (Tex. Penal Code § 20A.02);

e sexual offenses (Tex. Penal Code ch. 21);

e sexual assaults (Tex. Penal Code § 22.011 and Tex. Penal Code § 22.021);

AND

e assaults (Tex. Penal Code § 22.01 and Tex. Penal Code § 22.02)

The protective order is also available to victims of arson (Tex. Penal Code 8
28.02), criminal mischief (Tex. Penal Code § 28.03), and property defacement
by affixing graffiti (Tex. Penal Code § 28.08).

(Tex. Code Crim. Proc. art. 6.08(a))

6.3.1 Standing to apply.

Tex. Code Crim. Proc. art. 6.08 states that “a person” may request a
protective order under this statute. Reading “person” in the context of
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6.3.2

6.3.3

6.3.4

the applicable provisions in Tex. Fam. Code Title 4, the potential
applicants include:

(4) the victim;
(5) an adult member of the victim’s family or household;

OR

(6) the prosecuting attorney of the county where either the applicant or
the defendant resides.

(Tex. Code Crim. Proc. art. 6.08; Tex. Fam. Code § 82.002).

Jurisdiction.

Jurisdiction lies in the court where the associated criminal case is
pending. The statute lists the following courts as having jurisdiction:

(4) constitutional county court;
(5) statutory county court;

OR

(6) district court.

(Tex. Code Crim. Proc. art. 6.08(a))

Venue.

The statute does not specifically state where venue lies but venue
necessarily follows the associated criminal case.

(Tex. Code Crim. Proc. art. 6.08(a))

Contents of the application.

The application must contain:
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6.3.5

6.3.6

the name and county of residence of the applicant and defendant;

a detailed description of the relevant facts;

an allegation that the defendant has been charged with committing a
criminal offense under Tex. Penal Code Title 5 (homicide,
kidnapping, unlawful restraint, trafficking of persons, sexual
offenses, assaults, or sexual assaults), arson, criminal mischief, or
defacement of property with graffiti against the victim;

an allegation that the criminal act was motivated by bias or prejudice
based on the victim’s membership (actual or perceived)'’ in a group
identified by race, color, disability, religion, national origin or
ancestry, age, gender, or sexual preference (regardless of whether
that preference is for heterosexuality, homosexuality, or bisexuality);

a statement that the application for protective order is filed in the
same county where the defendant’s criminal charge was filed;

AND

a request for a protective order.

(Tex. Code Crim. Proc. art. 6.08; Tex. Fam. Code § 82.009)

No fees for applicant.

An applicant may not be assessed fees, costs, or other charges in
connection with the filing, serving, entering, or transferring of a
protective order. This prohibition covers motions to dismiss, modify, or
withdraw a protective order, certified copies of the order, court reporter
or judicial fund fees, and any other fee associated with a protective
order.

(Tex. Fam. Code § 81.002)

Fees for defendant.

175

Martinez v. State, 980 S.W.2d 662 (Tex. App.—San Antonio 1998, pet. ref’d). To enhance

punishment for a crime motivated by bias or prejudice, the state need only prove that the defendant
perceived the victim to be a member of a group, not that the victim was actually a member.
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6.4

6.5

Although Tex. Fam. Code Title 4 authorizes assessment of fees
(including attorney’s fees), that assessment is tied to a finding that the
person committed family violence, a finding that is most likely
inapplicable to a protective order under Art. 6.08. Therefore, absent a
finding of family violence, there is no direct statutory authority
permitting the assessment of fees or other costs against the defendant in
this type of hearing.

(Tex. Fam. Code § 81.003)

Temporary order.

As discussed above, it is unclear whether the legislature meant for temporary ex
parte protective orders to be available in Art. 6.08 proceedings. Art. 6.08 does
not mention temporary orders so the only authority for a temporary order
derives from the authorization of such orders in Family Code Title 4.1

NOTE: Should the court contemplate issuing a temporary protective order in an
Art. 6.08 proceeding, the issue of the proper finding must be considered. It is
unclear whether the Art. 6.08 probable cause findings supplement or replace the
“clear and present danger” finding required by Family Code § 83.001 for a
temporary order. To the extent that one finding is not subsumed within the
other, the better practice may be to include both findings (e.g., a probable cause
finding and a clear and present danger finding).

(Tex. Code Crim. Proc art. 6.08; Tex. Fam. Code 8§ 83.001-83.006; Tex. Fam.
Code ch. 85)

Hearing.

Art. 6.08 does not specifically address the issues of notice, settings,
continuances, answers, agreed or separate orders, or defaults so Family Code
Title 4 controls the applicable procedures.

6.5.1 Minimum notice period for hearing.

178 In comparison, see Tex. Code Crim. Proc art. 7A, which is also governed by Tex. Fam. Code Title 4
but contains a specific provision for temporary orders.
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The defendant is entitled to at least 48 hours prior notice of the hearing
date and time, and the defendant’s request for a resetting for failure to
give the minimum notice must be granted.

(Tex. Fam. Code § 84.003; Tex. Fam. Code § 84.004)

6.5.2 Initial setting for hearing.
The initial setting for the hearing must be:

e o later than the 14™ day after the protective order application was
filed for all courts EXCEPT

e in district courts that cover multiple counties or in district courts
in counties over 2 million in population, the hearing may, upon
request of the applicant’s representative, be set no later than the
20th day after the application was filed.

(Tex. Fam. Code 8 84.001; Tex. Fam. Code 8 84.002(a))

6.5.3 Resetting the hearing for insufficient notice.

If the defendant is not served with notice of hearing at least 48 hours
before the scheduled hearing time, either the applicant or the defendant
may request the hearing be rescheduled for a date that is:

e within 14 days of the date the request was made;
OR

e within 20 days of the request for cases in the district courts covering
multi-county districts or in counties with a population over 2

million.

(Tex. Fam. Code § 84.003; Tex. Fam. Code § 84.004)

6.5.4 Continuances.

The court has discretion over whether to grant a legislative continuance
requested pursuant to Tex. Civ. Prac. & Rem. Code § 30.003. See § 3.4.
(Tex. Fam. Code § 84.005)
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6.6

6.7

6.5.5

6.5.6

Order based on agreement.

Art. 6.08 refers only to “protective orders,” not to “order based on the
parties’ agreement (a.k.a. “agreed orders.”) Tex. Fam. Code Title 4
protective orders are slightly different from “agreed orders” so it is
debatable that the procedure for “agreed” orders set out in Chapter 85 of
the Family Code should be utilized in the context of Art. 6.08 protective
orders. If the court finds that an agreed order is appropriate under Art.
6.08, it should follow the procedures set out in Chapter 85 of the Family
Code. See Chapter 3.

(Tex. Fam. Code § 85.005; Tex. Fam. Code § 85.021)

Separate or “mutual” protective orders.

There is no authority for entering a separate or “mutual” protective order
that imposes criminally enforceable provisions against an applicant.'”’

Answer.

A defendant may, but is not required to, file an answer at any time before the
hearing.

(Tex. Fam. Code § 82.022)

Default.

Whether or not the defendant files an answer, if the defendant fails to appear or

be represented at the hearing, a default judgment may be entered after:

178

e proof of proper service of notice (service at least 48 hours before the hearing
time or a rescheduled hearing);

177

In order to require a party to act or refrain from engaging in conduct, the court must find the person

has committed family violence. Because Art. 7A does not require a finding of family violence, there does
not appear to be a basis for entering a separate order against a person requesting a protective order under
Art. 7A. (Tex. Fam. Code 88§ 85.001(b), 85.003 and 85.022)

178

See Polley v. State, No. 11-03-0340-CR, 2004 Tex. App. 11317 (Tex. App.—Eastland, Dec. 16,
2004, no pet.).
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e the court deems the allegations in the application to be true and finds that
the deemed facts are sufficient to support a finding that the defendant
committed a criminal offense due to bias or prejudice and is likely to
commit another such act based on the same motives;

AND

e proof of any evidence necessary to support the sanctions (terms and
conditions imposed upon the defendant) imposed by the order.

(Tex. Code Crim. Proc. 6.08; Tex. Fam. Code § 84.003; Tex. Fam. Code 8§,
84.004, Tex. Fam. Code §85.006; Tex. R. Civ. P. 107; Tex. R. Civ. P. 239;
Tex. R. Civ. P. 243)

NOTE: In a default proceeding, the court MAY NOT take evidence on any
issue other than proof of service of notice and sanctions.

6.8 Permanent order contents.

6.8.1 Requisites.

To issue a permanent order, the court must hold a hearing and find that
probable cause exists to believe that:

(6) there is probable cause to believe that the victim is a victim of a
crime perpetrated by the defendant that violates Tex. Penal Code
Title 5 or Tex. Penal Code §§ 28.02, 28.03, or 28.08;'"

(7) there is probable cause to believe that the defendant’s primary
motivation for committing the criminal act against the victim was the
victim’s actual or perceived membership in a group identified by
race, color, disability, religion, national origin or ancestry, age,
gender, or sexual preference (regardless of whether that preference is
for heterosexuality, homosexuality, or bisexuality);

(8) the nature of the scheme or course of conduct engaged in by the
defendant in the commission of the offense indicates that, due to bias

179 Jaynes v. State, 216 S.W.3d 839, 846 (Tex. App.—Corpus Christi 2006, no pet.). In a prosecution for
aggravated assault with a deadly weapon, enhancement under the Texas Hate Crimes Act may be proven
based on circumstantial evidence as long as the causal link between the crime and the bias or prejudice is
established.
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or prejudice, the defendant is likely commit one of the listed offenses
in the future;

(9) a protective order is needed to protect the victim;

(10) aconstable will serve a copy of the order on the defendant;

AND

(11) the court clerk will forward a copy of the order to the Texas
Department of Public Safety with a notation that the order was
issued to prevent offenses committed because of bias or prejudice.

(Tex. Code Crim. Proc. art. 6.08(b))

6.8.2 Conditions.

In the protective order, the following conditions may be imposed as
necessary to protect the victim or the victim’s family or household. The
court may require the defendant:

(1) to take a specified action necessary or appropriate to prevent or
reduce the likelihood of future harm;

AND

(2) not to:

e communicate directly or indirectly in a threatening or harassing
manner;

e go near the residence, work place, school, or child-care facility
of a person protected by the order;

e engage in conduct, including following a person, that is
reasonably likely to harass, annoy, alarm, abuse, torment, or
embarrass;
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e harm, threaten, or interfere with the care, custody, or control of a
pet, companion animal, or assistance animal that is possessed by
a person protected by an order or by a member of the family or
household of a person protected by the order;

e possess a firearm (unless the defendant works full time as a
licensed peace officer);

OR

e carry a concealed handgun (by suspending a license issued under
Tex. Gov’t Code § 411.177).

NOTE: The federal authorities recommend that the order contain a
“Brady marker,” which is some notation or finding that the
respondent is subject to the prohibitions on firearm possession under
18 U.S.C. chapter 44. See chapter 14, infra.

(Tex. Code Crim. Proc. art. 6.08(a); Tex. Fam. Code 8§ 85.021; Tex.
Fam. Code § 85.022))

6.8.3 Stay away provisions; confidential locations.

With regard to places the defendant must stay away from, the permanent
order must specifically describe each location and the minimum distance
that the defendant must maintain from that location, unless the applicant
requests that the location not be disclosed.

(Tex. Fam. Code § 85.07; Tex. Fam. Code § 85.022)

6.8.4 Warnings.

The permanent order must contain the same warning as contained in a
Family Code Title 4 protective order but must also include notice as to
punishment for subsequent offenses motivated by bias or prejudice. The
warning should read as follows:

"A PERSON WHO VIOLATES THIS ORDER MAY BE PUNISHED
FOR CONTEMPT OF COURT BY A FINE OF AS MUCH AS $500
OR BY CONFINEMENT IN JAIL FOR AS LONG AS SIX MONTHS,
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OR BOTH. NO PERSON, INCLUDING A PERSON WHO IS
PROTECTED BY THIS ORDER, MAY GIVE PERMISSION TO
ANYONE TO IGNORE OR VIOLATE ANY PROVISION OF THIS
ORDER. DURING THE TIME IN WHICH THIS ORDER IS VALID,
EVERY PROVISION OF THIS ORDER IS IN FULL FORCE AND
EFFECT UNLESS A COURT CHANGES THE ORDER. IT IS
UNLAWFUL FOR ANY PERSON, OTHER THAN A PEACE
OFFICER, AS DEFINED BY SECTION 1.07, PENAL CODE,
ACTIVELY ENGAGED IN EMPLOYMENT AS A SWORN, FULL-
TIME PAID EMPLOYEE OF A STATE AGENCY OR POLITICAL
SUBDIVISION WHO IS SUBJECT TO A PROTECTIVE ORDER TO
POSSESS A FIREARM OR AMMUNITION.

"A VIOLATION OF THIS ORDER BY COMMISSION OF AN ACT
PROHIBITED BY LAW OR BY THE ORDER MAY BE
PUNISHABLE BY A FINE OF AS MUCH AS $4,000 OR BY
CONFINEMENT IN JAIL FOR AS LONG AS ONE YEAR, OR
BOTH. AN ACT THAT RESULTS IN A SEPARATE OFFENSE MAY
BE PROSECUTED AS A SEPARATE OFFENSE IN ADDITION TO
A VIOLATION OF THIS ORDER. IF A CRIMINAL OFFENSE IS
FOUND TO HAVE BEEN COMMITTED DUE TO BIAS OR
PREJUDICE AGAINST THE VICTIM, THE PENALTY MAY BE
ENHANCED UNDER THE PROVISIONS OF CODE OF CRIMINAL
PROCEDURE ARTICLE 42.014.

The warning must be in letters that are bold, underlined, or all caps.

(Tex. Code Crim. Proc. 6.08(c)(1); Tex. Fam. Code § 85.026)

NOTE: The order should inform the respondent of the deadline for
surrendering firearms and ammunition. The respondent should be told
where and how to surrender weapons to law enforcement or another
entity and how to present proof to the court that the surrender has
occurred.

NOTE: Oral warning required at hearing. Is not quite clear that the
provisions of Family Code 8§ 85.041(c) regarding oral warnings apply in
this context (because the required warning addresses family violence).
however, the better practice seems to be to warn the defendant orally as
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well as in writing of the order’s prohibitions and attendant consequences
for violations.

6.8.5 Duration.
The permanent order lasts:
(1) for the time specified in the order, not to exceed two years;

(2) if no period is stated in the order, until the second anniversary of the
date of issuance;

OR

(3) until modified by court order.**°

(Tex. Fam. Code § 85.025)

6.8.6 Service on defendant.

The court shall require a constable to deliver a protective order issued
under Art. 6.08 to the defendant.

(Tex. Code Crim. Proc. art. 6.08(c)(2))

6.8.7 Delivery to victim and others.
The court’s clerk shall send a copy of the order to:
e the victim or the victim’s attorney;

e law enforcement agencies with jurisdiction over the victim’s
residence;

o if the respondent is a member of the state military force or is on
active-duty status serving in the United State armed forces, to the
staff judge advocate at the Joint Force Headquarters or the provost
marshall of the military installation to which the respondent is

180 pe vy, Rhodes, 116 S.W. 3d 878 (Tex. App.—Austin 2003, no pet.). A protective order is generally

effective for date stated in order which is not to exceed two years.
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6.8.8

6.8.9

assigned for immediate notification of the respondent’s commanding
officer; (Tex Code Crim. Proc. art. 42.0182)

e a school or child-care facility, if the defendant is ordered to stay
away from the premises of that school or facility and if the victim
has provided the address to the clerk;

AND

o if the order suspends a concealed handgun license, to the Department
of Public Safety’s Concealed Handgun Division.

(Tex. Code Crim. Proc. arts. 6.08(c) and 42.0182; Tex. Fam. Code §
85.042);

Confidentiality of victim’s identity.

The victim of an offense may file a request for pseudonym form
(developed by the state attorney general’s office) requesting that a
pseudonym be used instead of the victim’s name in all public files and
records concerning the offense, including records of judicial
proceedings. Once the form is filed with law enforcement, the law
enforcement agency must honor the request and provide notice of the
filing to the state’s attorney. After receiving notice of the filing, the
state’s attorney is thereafter responsible for ensuring that the pseudonym
is used in all legal proceedings concerning the offense.

(Tex. Code. Crim. Proc. art. 57D.02)

Review of continuing need.
6.8.9.1 Orders lasting two years or less.

A person who is the subject of the order may file a
motion not earlier than one year after the order issued to
have the court determine whether there is continuing need
for the order. Upon filing of the motion the court must
hold a hearing to determine whether to allow the order to
remain in place until its expiration date or to lift the
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order.”® The movant must show, with evidence that
establishes more than just compliance with the order, that
there is no need for the order. Absent an affirmative
finding by the court that there is no need for the order, the
order’s duration can not be changed.

6.8.9.2 Orders lasting more than two years.

NOTE:

A person who is the subject of the order that lasts more
than two years may file a motion to shorten the order’s
duration no earlier than one year after the first
anniversary of the date on which the court rendered an
order on the movant’s prior motion to review continuing
need. The movant must show, with evidence that
establishes more than just compliance with the order, that
there is no need for the order. Absent an affirmative
finding by the court that there is no need for the order, the
order’s duration can not be changed.

The statute does not define the term “person who is the
subject of a protective order.
apply to either the subject being restrained (the respondent)
or the subject being protected (the applicant).

2

That term is vague enough to

(Tex. Fam. Code 8 85.025(c) and (d))

Notice to law enforcement.

The court’s clerk shall forward a copy of the protective order to the Department
of Public Safety with a notation that the order was issued to prevent offenses
committed because of bias or prejudice. The clerk must also forward a copy of
the order to the local law enforcement agency (either the police or sheriff’s
department, not the Department of Public Safety) having jurisdiction over the
applicant’s residence.

181 Interest of IEW, No. 13.09-0216-CV, 2010 Tex. App. Lexis 7163 (Tex. App.—Corpus Christi, Aug..
28, 2010, no pet.) [NOTE: See footnote 71 for procedural history.] In denying a motion to vacate a
protective order on the ground it was no longer needed, the trial court did not err because it could have
reasonably found that fact that no family violence had occurred since order was entered was due to the
order’s deterrent effect and that without the order, the child would be exposed to the potential danger the
order sought to eliminate.
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(Tex. Code Crim. Proc. art. 6.08(c)(3) and (d); Tex. Fam. Code § 85.042)

6.10 Duties of law enforcement.

Database. Within 10 days after the law enforcement agency receives a copy
of the order and a document (either the DPS Protective Order Data Entry
Form or its functional equivalent)'® containing the required identifying
information about the restrained party (see Texas Family Code § 85.042(d),
Tex. Gov’t Code § 411.042(b)(6), and infra, § 19.11), the agency shall enter
the information into the Texas Department of Public Safety statewide law
enforcement information system.

(Tex. Code Crim. Proc. art. 6.08(d); Tex. Fam. Code § 86.0011)

Firearms dealers. Upon request, DPS shall inform licensed firearms
dealers whether or not a prospective transferee has an active protective order
in the DPS database. If so, DPS shall inform the licensed firearms dealer
that the transfer is prohibited under 18 U.S.C. § 922.

(Tex. Fam. Code § 86.002)

Foreign orders. Each law enforcement agency shall establish procedures to
inform its officers of the existence of protective orders issued in other
jurisdictions.

(Tex. Fam. Code § 86.005)

6.11 Federal hate crime laws.

6.11.1 “Hate crime” defined.

The various federal statutes define “hate crimes” a bit differently—the
main difference being whether the definition includes bias or prejudice
based on gender or sexual orientation.

The federal Hate Crimes Act ( enacted as part of the Civil Rights Act of
1968) covers crimes motivated by actual or perceived race, color,

182 The functional equivalent of the form may be used as well. See the Supreme Court Task Force’s
Protective Order Kit, which is available at: www.TexasLawHelp.org.
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religion, or national origin, but only while the victim is engaging in a
federally-protected activity, like voting or going to school. ‘¥

The Hate Crimes Act defines “hate crime” as any felony or crime of
violence that manifests prejudice based on “race, color, religion, or
national origin.” The victim’s membership in the group can be either
real or perceived (e.g. a crime against a Sikh based on mistaken
perception that the victim is a Muslim is still a hate crime).

The federal definition of “hate crime” was expanded in 2009 to include
crimes motivated by a victim’s actual or perceived gender, sexual

orientation, gender identity, or disability.

(18 U.S.C. 8§ 245(b)(2) and 249)

Under the Hate Crimes Sentencing Enhancement Act (28 U.S.C. 994),
“hate crime” includes offenses motivated by the victim’s actual or
perceived race, color, religion, national origin, ethnicity, gender,
disability, or sexual orientation.

(28 U.S.C. §994).

6.11.2 Shepard-Byrd Hate Crimes Prevention Act.

Under the Matthew Shepard-James Byrd, Jr., Hate Crimes Prevention
Act (HCPA), it is a federal offense to cause bodily injury'®* to another
based on bias or prejudice against the victim’s actual or perceived race,

18 The enumerate federal rights are: voting; applying for or enjoying benefits, programs, privileges,
activities or services provided or administered by the U.S. or state government; federal or state
employment; jury service in any court; or participating in or enjoying any program or activity that
receives federal assistance; attending public education; participating in labor organizations, traveling or
using any facility in interstate commerce (including hotels, restaurants). 18 U.S.C. § 245(b)

184 The statute incorporates the definition of “bodily injury” in 18 U.S.C. 1354(h)(4): (A) a cut, abrasion,
bruise, burn, or disfigurement; (B) physical pain; (C) illness; (D) impairment of the function of a bodily
member, organ, or mental faculty; or (E) any other injury to the body, no matter how temporary. This
definition excludes emotional or psychological harm.

U.S. v. Bledsoe, 728 F.3d 1094 (8" Cir. 1984 Mo.) The defendant, who killed a man in a city park
because the victim was black and perceived to be homosexual, was sentenced to life imprisonment under
18 U.S.C. § 245 for interfering with the victim’s right to enjoy and use the state park. The Court of
Appeals rejected the defendant’s arguments that Congress cannot, through the 14" Amendment, regulate
private, as opposed to state, actions.
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color, religion, national origin, gender, sexual orientation,'®®> gender
identity, % or disability.

Prior to federal prosecution of a hate crime, the United States Attorney
General or his or her designee must certify, in writing, that (1) the state
does not have jurisdiction; (2) the state has requested that the federal
government assume jurisdiction; (3) the verdict or sentence obtained
pursuant to state charges left demonstratively unvindicated the federal
interest in eradicating bias-motivated violence; or (4) a prosecution by
the United States is in the public interest and necessary to secure
substantial justice.

(18 U.S.C. § 249)

6.11.3 Scope of laws.

The federal hate crime statutes cover only violent acts, not speech (or
symbolic non-criminal conduct)™®’ or association rights. Evidentiary use
of speech to prove motive or intent does not violate constitutional rights
to free speech.

8 The HCPA does not define sexual orientation but the Hate Crimes Statistics Act (28 U.S.C. § 534)
defines the term as “consensual homosexuality or heterosexuality.”

186 The HCPA defines “gender identity” as actual or perceived gender-related characteristic.

87 R.A.V. v. City of St. Paul, 505 U.S. 377 (1992). The defendants, who burned a cross on the lawn of an
African American family, were charged with violation of a city ordinance that prohibited displays on
public or private property of any symbol or object (such as a burning cross) that one knows arouses
anger, alarm, or resentment in others based on race, color, creed, religion, or gender. The Supreme Court
held the ordinance was invalid because it prohibited speech solely based on its content or method.

Wisconsin v. Mitchell, 508 U.S. 476 (1993). A Wisconsin hate crime statute that allowed enhanced
punishment for criminal conduct if the victim was chosen based on race was not an invalid under the
First Amendment. In this case, the defendant incited a group of black youths to attack a white youth
based on the latter’s race. The Supreme Court upheld the statute that enhanced the defendant’s
punishment based on the jury’s finding that the offense was motivated by the victim’s race. A person’
abstract thoughts may not be punished unless the thoughts are manifested as criminal conduct. Biased
speech that is manifested in criminal conduct can be penalized under hate crime statutes without
violating the First Amendment.
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6.12

CHAPTER 6—PART II: COMMENTS

Overview of the law.

After a defendant appears in court to answer to certain criminal charges,*® the
victim of the offense may apply for a protective order against the defendant
upon a showing that bias or prejudice motivated the defendant to commit the
offense. (Tex. Code Crim. Proc. art. 6.08(a))

Bias or prejudice defined. In this context, bias or prejudice means the victim
was chosen due to membership in a group identified by race, color, disability,
religion, national origin or ancestry, age, gender, or sexual preference
(regardless of whether that preference is for heterosexuality, homosexuality, or
bisexuality). (Tex. Code Crim. Proc art. 42.014).

Motivation. The proof of motivation need only establish that the bias was a
substantial factor contributing to the defendant’s conduct. The proof also must
show a causal link between the crime and the proven bias.'®® The state does not
have to show the victim was actually a member of a group—just that the
defendant had a bias or prejudice against a group which the defendant perceived
the victim to be a member.*®

Controlling law. Unless otherwise specified in Tex. Code Crim. Proc. art. 6.08,
the protective order proceeding is governed by Family Code Title 4. (Tex.
Code Crim. Proc art. 6.08(a))

Applicant. The protective order can be requested by the victim, an adult
member of the victim’s family, or the prosecuting attorney of the county where
either the applicant or the defendant resides. (Tex. Fam. Code 8§ 82.002)

Jurisdiction and venue. The protective order may be issued by a constitutional
or statutory county court or by a district court that has jurisdiction over the
predicate criminal offense. (Tex. Code Crim. Proc. art. 6.08)

188 Homicide, kidnapping, unlawful restraint, trafficking of persons, sexual offenses, assaults, arson,
criminal mischief, or graffiti.

189 Jaynes v. State, 216 S.W.3d 839 (Tex. App.-Corpus Christi 2006, no pet.). To prove bias or prejudice
motivated a criminal offense, it is not enough for the state to show that the defendant has a bias or
prejudice; it must also show that the offense charged was primarily motivated by the bias or prejudice.
Circumstantial evidence of bias or prejudice can be sufficient to support an enhanced punishment.

190

Martinez v. State, 980 S.W.2d 662 (Tex. App.—San Antonio 1998, pet. ref’d). To enhance

punishment for a crime motivated by bias or prejudice, the state need only prove that the defendant
perceived the victim to be a member of a group, not that the victim was actually a member of a group.
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Temporary orders, notice, answer, continuances, defaults, hearings. Art.
6.08 does not contain specific provisions governing temporary orders, notice, or
hearing procedures. Therefore, the provisions of Family Code Title 4 control
those matters.

Findings in permanent order. To issue the protective order, the court must
find that:

e probable cause exists to believe that that the alleged offender committed one
of the predicate offenses (see § 6.1) because of bias or prejudice;™*

AND

e the nature of the scheme or course of conduct engaged in by the alleged
offender in the commission of the offense indicates that, due to bias or
prejudice, the alleged offender is likely commit one of the listed offenses in
the future. (Tex. Code Crim. Proc. art. 6.08(b))

Conditions imposed. In the protective order, the following conditions may be
imposed as necessary to protect the victim or the victim’s family or household.
The court may require the alleged offender:

(1) to take a specified action necessary or appropriate to prevent or reduce the
likelihood of future harm;

AND
(2) not to:
e communicate directly or indirectly in a threatening or harassing manner;
e go near the residence, work place, school, or child care facility (the location

of which must be specifically stated unless the court enters a finding that
confidentiality is necessary to protect the victim);

e engage in conduct, including following a person, that is reasonably likely to
harass, annoy, alarm, abuse, torment, or embarrass;

101 Jaynes v. State, 216 S.W.3d 839, 846 (Tex. App.-Corpus Christi 2006, no pet.). In a prosecution for
an offense motivated by bias or prejudice, enhancement under the Texas Hate Crimes Act may be proven
based on circumstantial evidence as long as the causal link between the crime and the bias or prejudice is
established.
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e possess a firearm (unless the alleged offender works full time as a licensed
peace officer);

OR

e carry a concealed handgun (with language suspending a license issued under
Government Code § 411.177).

(Tex. Code Crim. Proc art. 6.08(a); Tex. Fam. Code 8§ 85.021; Tex. Fam.
Code § 85.022)

Warnings. The permanent order must contain the same warning as contained in
a Family Code Title 4 protective order but must also include notice the
punishment of a criminal act that violates the order and was motivated by bias
or prejudice is subject to enhancement. (Tex. Code Crim. Proc art. 6.08(c)(1)
Tex. Code Crim. Proc. art. 42.014).

Duration. The permanent order lasts: (1) for the time specified in the order, not
to exceed two years; (2) if no period is stated in the order, until the second
anniversary of the date of issuance; or (3) until modified by court order.*** (Tex.
Fam. Code § 85.025).

Service and delivery of the order. Service on the alleged offender shall be by
a constable. (Tex. Code Crim. Proc art. 6.08(c)(2)). A copy of the order shall be
sent to DPS and entered into the statewide law enforcement database. (Tex.
Code Crim. Proc art. 6.08(c)(3)). A copy shall also be provided to the victim or
the victim’s attorney; to law enforcement agencies in the jurisdiction where the
victim resides; to the schools or child care facilities listed in the order, and to
DPS’s concealed handgun licensing division. (Tex. Fam. Code § 85.042))

Modification. The order may be modified'®® for substantive changes, after
notice to the alleged offender’s last known address and a hearing; or to revise
the stay away provisions (i.e. school address), after notice to the alleged
offender sent by certified or registered mail by the court clerk. The order may

192 gy, Rhodes, 116 S.W.3d 878 (Tex. App.—Austin 2003, no pet.). A protective order is generally

effective for date stated in order which is not to exceed two years.

193 Bilyeau v. Bilyeau, 86 S.W.3d 278 (Tex. App.—Austin 2002, no pet.). The receiving court has same
jurisdiction to modify order as originating court.; BC v. Rhodes, 116 S.W.3d 878 (Tex. App.—Austin
2003, no pet.). The court’s jurisdiction during first year of protective order limited to modification.
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6.13

6.14

NOT be modified to extend its duration nor may a person subject to the order
(the respondent) request a modification within one year of its issuance). (Tex.
Fam. Code § 87.001-004; TRCP 21a)

Enforcement. A violation of a protective order issued under Tex. Code Crim.
Proc. art. 6.08 is: a Class A offense under Penal Code § 25.071 for a first
conviction; or a third degree felony offense under Penal Code § 25.071 if the
defendant is shown to have two or more prior convictions for Penal Code 8
25.071 or violates the order by committing an assault. However, if the court
enters a finding in a judgment of conviction for an offense under Penal Code
Title 5 or Penal Code 88 28.02 (arson), 28.03 (criminal mischief), or 28.08
(graffiti) that the offense was motivated by bias or prejudice, punishment may
be enhanced under Tex. Code Crim. Proc. art. 12.47. (Tex. Code Crim. Proc
arts. 12.47 and 42.014). (see § 6.13).

Required findings in criminal cases.

Under the James Byrd, Jr. Hate Crimes Act, if at the guilt/innocence phase of
the trial, the trier-of-fact determines, beyond a reasonable doubt,'®* that the
defendant selected the crime victim or victim’s property based on bias or
prejudice against a group identified by race, color, disability, religion, national
origin or ancestry, age, gender or sexual preference, the court must include that
finding in the judgment and sentence.®® (Tex. Code Crim. Proc art. 42.014).

Enhanced punishment ranges.

A finding that the crime was motivated by bias or prejudice against an identified
group is necessary to support a request for enhanced punishment under Tex.
Penal Code 8§ 12.47. The enhancement increases the punishment to that of the
next highest category of offenses. But for two categories, the enhancement is
limited:

e For Class A misdemeanor offenses, the enhanced punishment is to a
minimum of 180 days in jail, rather than to the felony level (this exception
does not apply if the motivation for the offense was the victim’s disability).

e For non-capital first degree felonies, there is not increased punishment.

194 Ex parte Boyd, 58 S.W.3d 134 (Tex. Crim. App. 2001). The trier-of-fact must use the beyond a
reasonable doubt standard when finding that the crime was motivated by bias or prejudice under Tex.
Code Crim. Proc. art. 42.014.

19 Brenneman v. State, 45 S.W.3d 729 (Tex. App.—Corpus Christi 200, no pet.). In a prosecution for
assault, Tex. Code Crim. Proc. art. 42.014 was not void for vagueness and the finding that the defendant
committed the crime due to bias against homosexuals was proper.
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6.15

6.16

(Tex. Penal Code § 12.47)

When a request for such a finding is made, the clerk of the court must report
whether the request was granted and whether the finding was included in the
judgment of the case. See § 10.5 of this Benchbook. (Tex. Code Crim. Proc

art. 2.211)

Hate crime statistics.

According to the Federal Bureau of Investigation, in 2008, there were 9,168
hate-based offenses affecting 9,691 victims, including seven homicides and
eleven rapes.

The vast majority of hate crimes (5,542) were crimes against the person, mainly
crimes of assault and intimidation. Of the 3,608 hate crimes against property,
destruction of property (vandalism) accounted for most of those (2,970) crimes.

The bias that motivated the hate crime was reported as: racial bias (52%-4704
victims); ethnic/national origin (14%-1,148 victims); religious beliefs (17%-
1,609 victims); sexual orientation (16%-1,617 victims); and disability (1%-85
victims).1%

Of the crime motivated by racial bias, the majority of offenses were committed
against pgrsons described as “black™; 18% of the victims were categorized as
“White.,’l 7

In Texas, 246 hate crimes were reported in 2008. Of those, the breakdown
between categories of bias was: 131-racial; 55-sexual orientation, 35-ethnicity,
and 25-religion. The larger urban areas (Corpus Christi, Dallas, Fort Worth,
Houston, and San Antonio) accounted for almost half the reported hate
crimes.'%

Perpetrators.

6.16.1 Age.

Most perpetrators of hate-based crimes are under 25 years of age.
According to the U.S. Department of Justice figures, in 2001; a
significant minority are under 18 years of age.

1% EBI 2008 Hate Crime Statistics, available at; http://www.fbi.gov/ucr/hc2008/data/table 01.html

7 pid.

198 http://www.fbi.gov/ucr/hc2008/data/table 13tx.html
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6.16.2 Race or ethnicity.

In 2006, 289 offenders were involved in hate crime incidents in Texas.
The majority of offenders were white (51%), followed by black (13.9%);
Asian/Pacific Islander (1.2%); and multi-racial groups (0.4%) (Texas
Department of Public Safety, 2006). The race of 33.5% of the offenders
were unknown.*®

6.17 Motivations; recidivism.
For purposes of analyzing motivations and recidivism rates, experts categorize
offenders into the following categories:*®
Offender Age Motive Types of Hate Recidivism
type crime group chances
affiliation
Thrill- Teens Assert power; gain | Isolated Unusual Low without
seekers and status with peers acts of community
young vandalism support or with
adults social
condemnation
Defensive | Various | Defend “turf” Various Sometimes | Varies
(schools, work,
neighborhood)
Mission Various | Rid the world of Often Often High- offenders
targeted victims extremely often have
violent acts psychological
problems
Retaliatory | Various | Revenge in Often Usually High
response to actual or | extremely
perceived hate violent acts
crime committed
against offender’s
group

6.18 Bias or prejudice based on sexual orientation.

A study released in 2009 revealed that approximately 20% of lesbians, gay men,
and bisexual people experienced a crime against their person or property based

199

http://www.crimevictimsinstitute.org/documents/Hate%20Crimes%20Final.pdf

20 |pid.

Crime Victims’ Institute of Sam Houston University, Hate Crimes, August 2008, citing 2006
statistics from the Texas Department of Public Safety. Available at:
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6.19

on their sexual orientation and 50% experienced verbal harassment over their
lifetime.”®!

The National Coalition of Anti-Violence Programs issues an annual report on
hate crimes affecting lesbian, gay, bisexual, and transgendered persons. These
reports show a 26% increase from 2006 to 2008 in reported bias-motivated
crimes based on sexual orientation. In 2008, medical attention was required by
46% of all victims of LGBT hate violence reported to NCAVP programs.®?

Psychological impact of hate crimes.

Hate crimes based on sexual orientation bias have more serious and long-lasting
psychological effects than other crimes because of the link to core aspects of the
victim’s identity and community.203

The American Psychological Association reports that victims of violent hate
crimes suffer more symptoms of psychological distress than victims of other
comparable violent crime. 2%

201

G. M. Herek, Hate Crimes and Stigma-Related Experiences among Sexual Minority Adults in the

United States: Prevalence Estimates from a National Probability Sample, 24 Journal of Interpersonal
Violence 54 (2009).

202

National Coalition of Anti-Violence Programs, Hate Violence against Leshian, Gay, Bisexual, and

Transgender People in the United States: A Report by the National Coalition of Anti-Violence Programs,
(NCAVP 2009).

203 G. M. Herek et al., “Psychological Sequelae of Hate Crime Victimization among Lesbian, Gay, and
Bisexual Adults,” 67 Journal of Consulting and Clinical Psychology 945 (1999) (citing a study by the
National Institute of Mental Health).

204 American Psychological Association, The Psychology of Hate Crimes, available at:

http://www.apa.org/about/gr/issues/violence/hate-crimes-fag.pdf

207 — The Texas Family Violence Benchbook — September 2011


http://www.apa.org/about/gr/issues/violence/hate-crimes-faq.pdf

CHAPTER 6A—PROTECTIVE ORDERS FOR VICTIMS OF
ANY TYPE OF HUMAN TRAFFICKING (Art. 7B):

STATUTES AND CASE LAW

(Tex. Code Crim. Proc. Art. 7B; Tex. Fam. Code Title 4)

Summary:

When it passed HB 2329, the 82nd Texas Legislature created a new type of protective
order for victims of human trafficking. If there are reasonable grounds to believe a
person has been a victim of a human trafficking offense, the person may be entitled to a
temporary protective order. If there is a criminal charge pending or after a conviction
for a human trafficking offense under Tex. Penal Code 8 20A.02, a protective order can
issue to protect the victim.

An Art. 7B protective order differs from an Art. 7A order in that the former is available
to a victim of any type of human trafficking under Tex. Penal Code 8 20A.02; and
requires the filing of a related criminal charge (except for a temporary order under Art.
7B.02).

Except as specified in Art. 7B, the procedures in Tex. Fam. Code Title 4 control in an
Art. 7B proceeding. Art. 7B has three types of protective order: a temporary order, a
pre-trial order that lasts until the disposition of the associated criminal charge; and a
post-trial order that can last up to the lifetime of the applicant or offender. Art. 7B.02
temporary order statute makes no mention of an associated criminal charge. The
pretrial and post-trial orders are premised on the perpetrator’s prosecution for a human
trafficking offense, a requirement that distinguishes the Art. 7B order from a Title 4
Family Code protective order or a Code of Criminal Procedure Art. 7A protective
order.

Despite the required language in the protective order’s warning, a violation of an Art.
7B protective order is not a criminal offense. Neither Tex. Penal Code § 25.071, §
38.112, or § 46.04 apply to an Art. 7B order. However, depending on whom the order
protects and what findings it contains, it may be a violation of the federal Gun Control
Act to possess a firearm while restrained by an Art. 7B order. 18 U.SC. 88 921 and
922(g)(8).2®

%0518 U.S.C. § 921 makes it an offense to possess a firearm while restrained by a protective order, which
is defined in 18 U.S.C. § 922(g)(8) as a court order issued after notice and an opportunity to be heard that
restrains a person from harassing, stalking, or threatening an intimate partner or child of an intimate
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The confidentiality provisions of Tex. Code Crim. Proc. art. 57D.02, which allow a
victim of human trafficking to elect to be known by a pseudonym “in all public files
and records” including “records of judicial proceedings” apply to Art. 7B protective
orders.

6A.1 Eligibility; jurisdiction; venue.

A human trafficking victim is eligible for a temporary or permanent protective
order under Tex. Code Crim. Proc. Art. 7B, regardless of the relationship
between the victim and the alleged offender (the person to be restrained), if the
offense alleged or proven was in violation of any subsection of Tex. Penal Code
8 20A.02. Except for the temporary order under Art. 7B.02, there must be a
related pending or disposed of criminal case for an Article 7B protective order
to issue.

(Tex. Code Crim. Proc. art. 7B.01(a))

6A.1.1 Controlling law.

Except as otherwise stated in Article 7B, this proceeding is controlled by
Tex. Fam. Code Title 4.

(Tex. Code Crim. Proc. art. 7B.05)

6A.1.2 Standing to apply.
An application may be filed by:

(1) the victim of conduct that a violates Tex. Penal Code § 20A.02;
(2) the parent or guardian of a victim under 18 years of age;
OR

(3) a prosecuting attorney.

partner or engaging in conduct that would place an intimate partner in fear of bodily injury to the
intimate partner or child and includes a finding that the person restrained represents a credible threat of
physical safety to such intimate partner or child or by its terms explicitly prohibits the use, attempted use,
or threatened use of physical force against such intimate partner or child that would reasonably be
expected to cause bodily injury.
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(Tex. Code Crim. Proc. art. 7B.01(a))
6A.1.3 Where to file.

The application must be filed in :

6A.1.3.1 Type of Court.

(1) district court;
(2) juvenile court with district court jurisdiction;
(3) county court at law;

OR
(4) constitutional county court.

6A.1.3.2 Venue.

Venue lies in the county:
(1) where applicant resides;

OR

(2) where the alleged offender resides.

(Tex. Code Crim. Proc. art. 7B.01 (a))

6A.1.4 Fees.

6A.1.4.1 No fees for applicant.

An applicant may NOT be assessed fees, costs, or other charges
in connection with the filing, serving, entering, or transferring of
a protective order. This prohibition covers motions to dismiss,
modify, or withdraw a protective order, certified copies of the
order, court reporter or judicial fund fees, and any other fee
associated with a protective order.
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6A.2

6A.3

(Tex. Fam. Code § 81.002)

6A.1.4.2 No fees for alleged offender.

Although Title 4 of the Tex. Fam. Code authorizes assessment of
fees (including attorney’s fees), that assessment is tied to a
finding that the person committed family violence, a finding that
may be inapplicable to a protective order under Art. 7B.
Therefore, absent a finding of family violence, there is no direct
statutory authority permitting the assessment of fees or other
costs against the alleged offender in this type of hearing.

(Tex. Fam. Code § 81.003)

Contents of the application.

The application must contain:

the name and county of residence of applicant and alleged offender;

a detailed description of the relevant facts establishing the applicant is a
victim of conduct that violates Tex. Penal Code 8§ 20A.02 by the person to
be restrained;

for orders under Art. 7B.03 or Art. 7B.04, an allegation that the person to be

restrained has been charged with or convicted of a violation of Tex. Penal
Code § 20A.02 and the applicant is the victim of that conduct;

a request for a protective order;

AND

if a temporary order is sought under Art. 7B.02, the applicant’s sworn
statement (which does not have to be notarized). (See Tex. Civ. Prac. &

Rem. Code § 132.002).

(Tex. Fam. Code § 82.009)

Temporary protective order.

A temporary protective order is available without notice to the alleged offender
and without a hearing.
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6A.3.1 Notice; service; hearing.

6A.3.2

The temporary protective order may be issued without:

prior notice to the alleged offender;

service of process on the alleged offender;

a criminal charge being filed against the offender;

OR

a hearing, UNLESS the applicant is requesting that the alleged
offender be excluded from the offender’s residence, in which case
the applicant must provide sworn written and oral testimony and

appear in person at a hearing to request the exclusion. See § 3.2.3.

(Tex. Code Crim. Proc. art. 7A.02; Tex. Fam. Code § 83.006)

Temporary protective order contents.

To issue a temporary order under this section, the court must have:

received a properly completed application;
AND

made a finding that there is a clear and present danger that the
alleged offender will traffic the applicant in a manner that constitutes
an offense under Tex. Penal Code 8 20A.02 or that the victim will
otherwise suffer harm described by that section.

(Tex. Code Crim. Proc. art. 7B.02; Tex. Fam. Code § 83.002)

The temporary order must:
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e contain the required finding that the alleged offender presents a clear
and present danger of harm to the applicant or the applicant’s family
or household members;

e set the duration of the order, not to exceed 14 days (20 days in
district courts with multiple counties or in counties over 2 million in
population). The temporary order may be extended:;

o state whether the alleged offender is required to post bond;

e if an exclusion from the alleged offender’s residence is ordered,
contain a finding that the applicant resides at the premises or has
resided there within the past 30 days and that either the applicant has
a legal interest in the property or the alleged offender is required to
support the applicant or the applicant’s child;

o list the acts the alleged offender is required to do or to refrain from
doing;

o list the persons with whom the alleged offender may not have
contact;

o list the places the alleged offender must avoid;

e state the distance that the alleged offender must maintain from any
person or location listed in the “stay away” provisions of the order;

AND

e contain the warning set out in Tex. Code Crim. Proc. art. 7B.07.

NOTE: For procedures when the applicant requests the offender
vacate a residence, see § 3.2.2.

(Tex. Code Crim. Proc. art. 7B.02; Tex. Fam. Code 88 83.001-
83.006; Tex. Fam. Code § 85.021)

6A.3.3 Warning for temporary, pretrial, and post-trial orders.
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The temporary and permanent order must contain the following warning,
in letters that are either bold type, underscored, or in all caps:

“A PERSON WHO VIOLATES THIS ORDER MAY BE PUNISHED
FOR CONTEMPT OF COURT BY A FINE OF AS MUCH AS $500
OR BY CONFINEMENT IN JAIL FOR AS LONG AS SIX MONTHS,
OR BOTH. NO PERSON, INCLUDING A PERSON WHO IS
PROTECTED BY THIS ORDER, MAY GIVE PERMISSION TO
ANYONE TO IGNORE OR VIOLATE ANY PROVISION OF THIS
ORDER. DURING THE TIME IN WHICH THIS ORDER IS VALID,
EVERY PROVISION OF THIS ORDER IS IN FULL FORCE AND
EFFECT UNLESS A COURT CHANGES THE ORDER. IT IS
UNLAWFUL FOR ANY PERSON, OTHER THAN A PEACE
OFFICER, AS DEFINED BY SECTION 1.07, PENAL CODE,
ACTIVELY ENGAGED IN EMPLOYMENT AS A SWORN, FULL-
TIME PAID EMPLOYEE OF A STATE AGENCY OR POLITICAL
SUBDIVISION, WHO IS SUBJECT TO A PROTECTIVE ORDER TO
POSSESS A FIREARM OR AMMUNITION.”

The statute also requires a temporary protective order to include the
following language, even though this language is misleading (at best)
because violating an Article 7B protective order is NOT a criminal
offense nor is possession of a firearms while restrained by the order a
state offense. Depending on what the order prohibits and who it protects,
possession of a firearm while restrained by an Article 7B order might
violate the federal Gund Control Act. 18 U.S.C. §§ 921 and 922(g)(8).%%

“A VIOLATION OF THIS ORDER BY COMMISSION OF AN ACT
PROHIBITED BY THE ORDER MAY BE PUNISHABLE BY A FINE
OF AS MUCH AS $4,000 OR BY CONFINEMENT IN JAIL FOR AS
LONG AS ONE YEAR, OR BOTH. AN ACT THAT RESULTS IN A
SEPARATE OFFENSE MAY BE PROSECUTED AS A SEPARATE
OFFENSE IN ADDITION TO A VIOLATION OF THIS ORDER.”

% 18 U.S.C. § 921 makes it an offense to possess a firearm while restrained by a protective order, which
is defined in 18 U.S.C. § 922(g)(8) as a court order issued after notice and an opportunity to be heard that
restrains a person from harassing, stalking, or threatening an intimate partner or child of an intimate
partner or engaging in conduct that would place an intimate partner in fear of bodily injury to the
intimate partner or child and includes a finding that the person restrained represents a credible threat of
physical safety to such intimate partner or child or by its terms explicitly prohibits the use, attempted use,
or threatened use of physical force against such intimate partner or child that would reasonably be
expected to cause bodily injury.
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(Tex. Code Crim. Proc. art. 7B.06)

6A.3.4 Enforcing an order to vacate a residence.

If the temporary or permanent order includes a requirement that the
alleged offender vacate his residence, the court shall, upon request, issue
an order requiring the appropriate law enforcement agency to:

accompany the victim to the residence;
¢ inform the alleged offender of the order to vacate;
e protect the applicant while the applicant takes possession;

AND

e protect the applicant during the time it takes to gather up personal
property if the alleged offender refuses to vacate the residence.

(Tex. Fam. Code § 86.003)

6A.3.5 Duration.

The duration of the temporary order must not exceed 14 days (but may
be up to 20 days in district courts with multiple counties or in counties
over 2 million in population). The temporary order is subject to multiple
extensions for the same duration as the initial order.

(Tex. Fam. Code § 83.002)

6A.4 Pretrial protective order.

If a criminal charge of human trafficking is still pending when the protective
order application is heard, the applicant may be granted a pretrial protective
order that lasts until the disposition of the criminal case. (This order should not
be confused with the temporary order available under Art. 7B.02.)

6A.4.1 Required findings.

To issue a pretrial protective order under Art. 7B.03, the court must
have:

215 — The Texas Family Violence Benchbook — September 2011


http://www.lexis.com/research/slft?cite=3720412E202036&keyenum=15451&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038362E30303329&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038362E30303329&keyenum=15452&keytnum=0

e received a properly completed application;
AND

e made a finding that:

o the applicant is younger than 18 years of age or,
regardless of age, the subject of a threat that reasonably
places the applicant in fear of further harm from the
offender;

AND

o reasonable grounds exist to believe the applicant is the
victim in the criminal case brought against the alleged
offender for a human trafficking offense under Tex.

Penal Code § 20A.02.

(Tex. Code Crim. Proc. art. 7B.03; Tex. Fam. Code § 85.001)

6A.4.2 Conditions.

In the protective order, the following conditions may be imposed as
necessary to protect the victim or the victim’s family or household. The
court may require the defendant:

(1) to take a specified action necessary or appropriate to prevent or
reduce the likelihood of future harm;

AND

(2) not to:

e communicate directly or indirectly in a threatening or harassing
manner;

e go near the residence, work place, school, or child-care facility
of a person protected by the order;
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6A.5

engage in conduct, including following a person, that is
reasonably likely to harass, annoy, alarm, abuse, torment, or
embarrass;

harm, threaten, or interfere with the care, custody, or control of a
pet, companion animal, or assistance animal that is possessed by
a person protected by an order or by a member of the family or
household of a person protected by the order;

possess a firearm (unless the defendant works full time as a
licensed peace officer);

OR

carry a concealed handgun (by suspending a license issued under
Tex. Gov’t Code § 411.177).

NOTE: The federal authorities recommend that the order contain a
“Brady marker,” which is some notation or finding that the
respondent is subject to the prohibitions on firearm possession under
18 U.S.C. chapter 44. See chapter 14, infra.

(Tex. Code Crim. Proc. art. 7B.05; Tex. Fam. Code § 85.021; Tex.

Fam. Code § 85.022)

6A.4.3 Duration.
The pretrial protective order is effective until the date the alleged
offender is convicted or acquitted or the disposition of the criminal case

against the alleged offender.

(Tex. Code Crim. Proc. art. 7B.03)

Post-trial protective order.

A permanent protective order may be granted after the disposition of a criminal
charge of human trafficking against the offender.
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6A.5.1 Required findings.

To issue a post-trial protective order under this section, the court must
have:

e received a properly completed application;

AND

e made a finding that:

o the applicant is younger than 18 years of age or, regardless of
age, the subject of a threat that reasonably places the applicant in
fear of further harm from the alleged offender;

AND

o reasonable grounds exist to believe the applicant is the victim of
a human trafficking offense under Tex. Penal Code § 20A.02 for

which the offender has been convicted.

(Tex. Code Crim. Proc. art. 7B.04; Tex. Fam. Code § 85.001)

6A.5.2 Conditions.

In the protective order, the following conditions may be imposed as
necessary to protect the victim or the victim’s family or household. The
court may require the defendant:

(1) to take a specified action necessary or appropriate to prevent or
reduce the likelihood of future harm;

AND

(2) not to:

e communicate directly or indirectly in a threatening or harassing
manner;
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e o near the residence, work place, school, or child-care facility
of a person protected by the order;

e engage in conduct, including following a person, that is
reasonably likely to harass, annoy, alarm, abuse, torment, or
embarrass;

e harm, threaten, or interfere with the care, custody, or control of a
pet, companion animal, or assistance animal that is possessed by
a person protected by an order or by a member of the family or
household of a person protected by the order;

e possess a firearm (unless the defendant works full time as a
licensed peace officer);

OR

e carry a concealed handgun (by suspending a license issued under
Tex. Gov’t Code § 411.177).

NOTE: The federal authorities recommend that the order contain a
“Brady marker,” which is some notation or finding that the
respondent is subject to the prohibitions on firearm possession under
18 U.S.C. chapter 44. See chapter 14, infra.

(Tex. Code Crim. Proc. art. 7B.05; Tex. Fam. Code § 85.021; Tex.
Fam. Code § 85.022)

6A.5.3 Duration.
The post-trial protective order lasts:
o for the time specified in the order;
o for two years, if no other period is specified in the order;
e for more than two years (up to the lifetime of the applicant or
offender) if the court found reasonable cause to believe that the

applicant is subject to a threat that places the victim in reasonable
fear of further harm from the offender;
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e if the offender was confined or imprisoned when the order issued,
until the first anniversary after the offender is released from
imprisonment or confinement;

OR
e until the order is rescinded at the request of:
o an applicant, if the applicant is 18 years of age or older;

OR

o at the request of the parent or guardian of an applicant who is
under 18 years of age.

NOTE: With regard to a conflict with Tex. Fam. Code § 85.025, Art. 7B
prevails.

(Tex. Code Crim. Proc. art. 7B.08)

6A.6 Hearing.

Art. 7B does not specifically address the issues of notice, settings, continuances,
answers, agreed or separate orders, or defaults so the applicable procedures
must be extrapolated from Tex. Fam. Code Title 4. For instance, Art. 7B does
not specifically state what sort of notice must be provided to a defendant prior
to holding the protective order hearing but its reference to the procedures set out
in Tex. Fam. Code Title 4 indicates that the safest course is to follow the
requisites of the latter.

6A.6.1 Minimum notice period for hearing.

The alleged offender is entitled to at least 48 hours prior notice of the
hearing date and time and the alleged offender’s request for a resetting
for failure to give the minimum notice must be granted.

(Tex. Fam. Code § 84.003; Tex. Fam. Code § 84.004)

6A.6.2 Initial setting for hearing.
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The initial setting for the hearing must be:

e o later than the 14" day after the protective order application was
filed for all courts EXCEPT

e in district courts that cover multiple counties or in district courts in
counties over 2 million in population, the hearing may, upon request
of the applicant’s representative, be set no later than the 20" day
after the application was filed.

(Tex. Fam. Code 8§ 84.001; Tex. Fam. Code 8§ 84.002(a))

6A.6.3 Resetting the hearing for insufficient notice.

If the alleged offender is not served with notice of hearing at least 48
hours before the scheduled hearing time, either the applicant or the
alleged offender may request the hearing be rescheduled for a date that
is:

e within 14 days of the date the request was made;
OR

e within 20 days of the request for cases in the district courts in
counties with a population over 2 million or that cover multiple

counties.

(Tex. Fam. Code § 84.003; Tex. Fam. Code § 84.004)

6A.6.4 Continuances.

e The court has discretion over whether to grant a legislative
continuance requested pursuant to Tex. Civ. Prac. & Rem. Code 8
30.003.

(Tex. Fam. Code § 84.005)

e The court may not continue or reset a hearing to consolidate it with
a subsequently filed protective order application even if that
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protective order application was filed in conjunction with a divorce
or SAPCR proceeding.

(Tex. Fam. Code 8§ 84.001; Tex. Fam. Code § 85.061)

e Conducting discovery is not a basis for continuing a protective order

case.’%’

6A.6.5 Order based on the parties’ agreement.

There is no specific authority for entering an order based on an
agreement between the applicant and the alleged offender.”® If the
alleged offender does not contest the application, the court can enter an
order based on stipulated or deemed facts.

6A.6.6 Separate or “mutual” protective orders.

There is no authority for entering a separate or “mutual” protective order
that imposes criminally enforceable provisions against an applicant.?®

6A.7 Answer.

An alleged offender may, but is not required to, file an answer at any time
before the hearing.

(Tex. Fam. Code § 82.022)

6A.8 Default.

27 Martinez v. Martinez, 52 S.W.3d 429 (Tex. App.—Fort Worth 2001, pet. denied).

208 Tex. Code Crim Proc. art. 7B refers only to “protective orders,” not to “agreed orders.” Title 4 of the
Family Code treats protective orders slightly differently from “agreed order” so it is debatable that the
procedure for agreed orders set out in Chapter 85 of the Family Code should be utilized in the context of
art. 7A protective orders. See Chapter 3. (Tex. Fam. Code 8§ 85.005 and 85.021)

209

In order to require a party to act or refrain from engaging in conduct, the court must find the person
has committed family violence. Because Art. 7B does not require a finding of family violence, there
does not appear to be a basis for entering a separate order against a person requesting a protective order
under Art. 7B. (Tex. Fam. Code §8 85.001(b), 85.003 and 85.022)
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Whether or not the alleged offender files an answer, if the alleged offender fails
to appear or be represented at the hearing, a default judgment may be entered
after:

e proof of proper service of notice (service at least 48 hours before the hearing
time or a rescheduled hearing);

e the court deems the allegations in the application to be true and finds that
the deemed facts are sufficient to support a finding that the alleged offender
committed a sexual assault and a protective order is necessary to protect the
victim;

AND

e proof of any evidence necessary to support the sanctions (terms and
conditions imposed upon the alleged offender) imposed by the order.

(Tex. Fam. Code § 84.003; Tex. Fam. Code § 84.004, Tex. Fam. Code §
85.006; Tex. R. Civ. P. 107; Tex. R. Civ. P. 239; Tex. R. Civ. P. 243)

6A.9 Service and delivery.

6A.9.1 Service.

The protective order shall be delivered to the offender or alleged
offender:

. as provided by Tex. R. Civ. P. Rule 21a (in person, by mail, or
by facsimile to the person or the person’s attorney);

o served in the same manner as a writ of injunction (Tex. R. Civ.
P. 689);
OR

. served in open court at the close of the protective order hearing.

NOTE: Oral warning required at hearing. If the order has not been
reduced to writing but the (alleged) offender appears at the hearing, the
court shall orally warn the person about any of the prohibitions listed in
Tex. Fam. Code 8 85.022 that apply and of any other provisions
necessary to prevent violence.
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(Tex. Fam. Code § 85.041)

6A.9.2 Delivery to the victim and others.

The court’s clerk shall send a copy of the order to:

the victim or the victim’s attorney ( a certified copy);

. the local law enforcement agency (either the police department
or the sheriff’s office but not directly to the Department of
Public Safety) having jurisdiction over the victim’s residence.
This copy of the order must be accompanied by a completed
DPS protective order data entry sheet (see § 19.11);

o a school or child-care facility, if the alleged offender is ordered
to stay away from the premises of that school or facility and if
the victim has provided the address to the clerk;

o if the restrained person is a member of the state military force or
IS on active-duty status serving in the United State armed forces,
to the staff judge advocate at the Joint Force Headquarters or the
provost marshall of the military installation to which the
respondent is assigned for immediate notification of the
respondent’s commanding officer (Tex. Fam. Code § 85.042;
Tex. Code Crim. Proc. art. 42.0182);

AND

o if the order suspends a concealed handgun license, to the
Department of Public Safety’s Concealed Handgun Division.

(Tex. Fam. Code § 85.042)

6A.10 Enforcement.

A violation of an Article 7B protective order is NOT a criminal offense.
However a violator is subject to punishment for contempt of court.

(Tex. Code Crim. Proc. art. 7B)
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6A.11

6A.12

Rescission of the order.

The victim or the victim’s parent or guardian (for victims under 18 years of age)
may file to rescind the protective order at any time.

NOTE: Because the statute only addresses recission by the victim, the
provisions of Texas Family Code § 85.025(b), which allows any person
“subject” to the order to file for a review or continuing need, does not seem to
apply. Therefore, the offender has no standing to request the order be modified
or vacated.

(Tex. Code. Crim. Proc. 7B.08(c))
Confidentiality of victim’s information.

The victim of an offense may file a pseudonym form (developed by the state
attorney general’s office) requesting that a pseudonym be used instead of the
victim’s name in all public files and records concerning the offense, including
records of judicial proceedings. Once the form is filed with law enforcement,
the law enforcement agency must honor the request or provide notice of the
filing to the state’s attorney. After receiving notice of the filing, the state’s
attorney is thereafter responsible for ensuring that the pseudonym is used in all
legal proceedings concerning the offense.

(Tex. Code. Crim. Proc. 57D.02)
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CHAPTER 7—PROTECTIVE ORDERS IN DIVORCE CASES
AND SUITS AFFECTING THE PARENT-CHILD
RELATIONSHIP—PART I: STATUTES AND CASE LAW

(Texas Family Code Chapters 6, 85, 153, 154, 156 and 159;

Summary:

42 U.S.C. 88 653, 654, and 663)

There are various provisions within the Texas Family Code that address issues specific
to protective orders brought in a divorce case or SAPCR. These provisions address:
notice to the party of availability of protective order relief, presumptions regarding
conservatorship of a child, and transfer of the protective order case. Unless otherwise
specified, the procedures for protective order hearings set out in Texas Family Code
Title 4 also govern a protective order hearing in a divorce/SAPCR proceeding.

NOTE: Issues derived from enforcement of out-of-state child custody and support
orders, including temporary emergency orders of protection for a child, are discussed in

Chapter 15.

7.1 Duty to inform.

7.1.1

Court’s duty to inform party; collaborative law.

If, during the pendency of the divorce suit, the court believes on the
basis of any information it receives that a party or a member of a party’s
family or household may be the victim of family violence, the court
shall inform the party of the right to seek a protective order under Tex.
Fam. Code Title 4.

(Tex. Fam. Code § 6.404)

Under Texas law, a collaborative lawyer must evaluate the impact of
family violence upon the parties to a family law dispute. Once the
existence of family violence is ascertained, the collaborative lawyer may
not begin or continue a collaborative process until reasonable steps have
been taken to address the impact of family violence on the abused party
and the abused party requests the collaborative process begin or
continue.

(Tex. Fam. Code § 15.112)

The Texas Family Violence Benchbook — September 2011 — 226


http://www.lexis.com/research/slft?cite=54582046616D696C7920436F64652043686170746572732036&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=34322055534320A7A720363533&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F6465205469746C652034&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F6465205469746C652034&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F6465205469746C6520342E&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F6465205469746C6520342E&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A720362E34303429&keyenum=15452&keytnum=0
http://www.lexis.com/research/slft?cite=54582046616D696C7920436F646520A72038352E303231&keyenum=15452&keytnum=0

7.1.2 Party’s duty to inform court.

The divorce petition must state whether a protective order issued under
Tex. Fam. Code Title 4 exists or if an application for such an order is
pending between the parties to the divorce action. A copy of all
protective orders affecting both parties to the divorce action must be
attached to the petition.

(Tex. Fam. Code § 6.405)

7.2 Ex parte orders: Divorce temporary restraining order vs.
Title 4 protective orders.

The acts that may be enjoined in Tex. Fam. Code ch. 6 divorce temporary
restraining order (TRO) somewhat overlap those that may be prohibited by Tex.
Fam. Code Title 4 temporary ex parte protective order, but the two types of
orders differ in that a divorce TRO cannot exclude a spouse from the spouse’s
residence.

(Tex. Fam. Code § 6.501(h)(2)(A))
7.3 Protective orders in divorce/SAPCR proceedings.

7.3.1 Jurisdiction.

e Divorce. Upon a party’s motion, the divorce court may render a
protective order as provided for in Tex. Fam. Code Title 4.

e SAPCR. In deciding conservatorship in SAPCR suit, the court shall
consider whether a parent has committed family violence within the
prior two years or during the suit and upon a finding of a history or
pattern of violence, award conservatorship in a manner that protects
the affected child and non-violent parent. Evidence of bad acts,
arrests, and incarceration is admissible, with or without evidence of a
criminal judgment and sentence, in order to determine the best
interests of a child.?*°

210 |nterest of MR, 975 S.W.2d 51 (Tex. App.—San Antonio 1998, pet. denied). In a SAPCR, evidence

of family violence (acts leading to incarceration) is admissible to determine best interests of the child.
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(Tex. Fam. Code § 6.504; Tex. Fam. Code § 153.004)

7.3.2 Separate order required.

The protective order must be in a separate document from other orders
in a divorce case.

(Tex. Fam. Code § 85.003)

7.3.3 Transfer of pending protective order application to
divorce court.

The pending protective order action may be transferred to the court where
the parties’ divorce action is pending upon:

e the motion of a party or the court’s own motion;
AND
¢ afinding that the transfer is:

o inthe interests of justice;
OR

o for the safety or convenience of a party or witness.

(Tex. Fam. Code § 85.064)

7.3.4 Transfer of court files; fees for transfer.
Regarding the transfer of a protective order application between courts:

o the transferring and receiving court clerks shall handle the transfer in
the manner set out in Tex. Fam. Code § 155.207;

Interest of KLR, 162 S.W.3d 291, 305 (Tex. App.—Tyler 2005, no pet.). In a SAPCR, evidence of arrests
admissible to determine the best interests of the child.

Juan A. v. Dallas Co. Child Welfare, 726 S.W.2d 241, 245-56 (Tex. App.—Dallas 1987, no writ). In a
SAPCR, evidence of incarceration is admissible to determine best interests of the child.
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e if the party moving for transfer is the protective order respondent,
then the movant may be required to pay fees or costs associated with
the transfer;

e in no event shall the applicant for a protective order be assessed
transfer fees or costs.

(Tex. Fam. Code § 6.504; Tex. Fam. Code § 81.002; Tex. Fam. Code
§ 85.062; Tex. Fam. Code § 85.065; Tex. Fam. Code § 155.207)

7.3.5 Spousal maintenance.

If a spouse will, upon dissolution of a marriage, lack sufficient property
to provide for that spouse’s minimum reasonable needs, the other spouse
may be required to pay maintenance if (1) the payor spouse has been
convicted of, or has served a deferred adjudication probation®* for, an
offense that also constitutes an act of family violence (as defined in
Texas Family Code 71.004) against the receiving spouse or the parties’
child; and (2) if the violence that led to the conviction or probation
occurred within two years before the divorce was filed or while the
divorce was pending.

In a divorce or proceeding for maintenance filed on or after
September 1, 2011, cruel treatment during the marriage and a history or
pattern of family violence are relevant factors to be considered by the
court in setting the amount of spousal maintenance.

The duration of the maintenance order depends in part on how long the
parties were married and must be no longer than the minimum time
needed for the receiving spouse to be able to earn a living. The
maintenance can:

o last:

o up to five years, if family violence was the basis for the
maintenance order and the marriage lasted less than ten years;

21 Guillot v. Guillot, No. 01-06-01039-CV, 2008 Tex. App. Lexis 4831 (Tex. App.—Houston, June 26,
2008, no pet.). In a divorce case, spousal maintenance was properly awarded based on family violence
assault that resulted in a deferred adjudication probation.
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7.4

o up to five years if the parties were married more than ten but less
than twenty years;

o up to seven years if the parties were married more than twenty
but less than thirty years;

o up to ten years if the parties were married for thirty years or
more;

OR

o indefinitely, if the receiving spouse cannot earn a minimal
reasonable amount because that spouse is the custodian of the
parties’ disabled child (of any age) and provides care a personal
supervision for that child;

AND

e be awarded in the amount of up to:

o $5,000 per month; OR

o 20% of the payor spouse’s average monthly gross income.
For suits to dissolve a marriage filed before September 1, 2011,
maintenance may be ordered in an amount up to $2,500 per month or
20% of the payor spouse’s average monthly gross income and the order
can last up to three years or until the receiving spouse or dependent child

overcomes impediments to employment.

(Tex. Fam. Code § 8.051-8.055)

SAPCR conservatorship awards

7.4.1

Sole or joint managing conservator.

Absent a finding that it would not be in the child’s best interest, there is
a presumption that both parents should be appointed as joint managing
conservators of a child.

In determining whether a party should be appointed as the sole or as a
joint managing conservator, the SAPCR court shall consider:
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e whether the party has, in the two years prior to or during the
pendency of the suit, intentionally used abusive physical force
against a spouse, a parent of the child, or any person under the age of
18;

OR

e whether the party has a history or pattern of past or present child
neglect or physical or sexual abuse of a spouse, parent, or child.?*?

(Tex. Fam. Code § 153.004(a) and (b); Tex. Fam. Code § 153.131)

7.4.2 Possessory conservator.

There is a presumption that the parent who is not a managing
conservator should be appointed possessory conservator. However that
presumption does not apply if the court finds such appointment is not in
the child’s best interest and would endanger the child’s physical or
emotional welfare.

In determining what level of access™® to a child a possessory
conservator should have, the SAPCR court shall consider:

e whether the party engaged in family violence;

AND

212 See Burns v. Burns, 116 S.W.3d 916 (Tex. App.—Dallas 2003, no pet.). In a SAPCR, the trial court
did not abuse its discretion in appointing the father joint managing conservator of the child despite
evidence that the father had been restrained by a protective order. The evidence did not establish that said
order contained a finding of family violence and there was conflicting testimony in the SAPCR as to the
alleged incident of violence.

See also, Danklefs v. Danklefs, No. 04-01-0849-CV, 2003 Tex. App. Lexis 6718, 5-6 (Tex. App.—San
Antonio, Aug. 6, 2003, pet. denied); Long v. Long, No. 03-97-00073CV, 1997 Tex. App. Lexis 5986
(Tex. App.—Austin, Nov. 20, 1997, no pet.).

213 Hopkins v. Hopkins, 853 S.W.2d 134, 137 (Tex. App.—Corpus Christi 1993, no writ). A person with
rights of "access to" children may approach them, communicate with them and visit with them, but may
not take possession or control of the children away from the managing conservator. A person with rights
to "possession of" children may exercise possession and control of the children, to the exclusion of all
other persons including the managing conservator, during periods of possession. A person with rights of
possession of children also has rights and responsibilities toward their care and behavior.
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e whether the party has a history or pattern of engaging in family
violence in the two years prior to or during the pendency of the
suit.?

NOTE: Under Tex. Fam. Code 8§ 153.004(c), when determining what
access a possessory conservator should have to a child, the court must
consider all evidence of family violence, not just the instances occurring
within the two years prior to the filing of the suit or while the suit is
pending.

(Tex. Fam. Code 88 153.004(c) and (d); Tex. Fam. Code § 153.191)

7.4.3 Rebuttable presumptions regarding the child’s best
interest.

The SAPCR court shall, based on credible proof of a history or pattern
of past or present child neglect or sexual or physical abuse of a spouse, a
parent, or a child, take as a rebuttable presumption that it is not in the
child’s best interest:

e to appoint the abusive parent as sole or managing conservator;

e to appoint the abusive parent as the conservator with the right to
determine the child’s primary residence;

OR

e for the abusive parent to have unsupervised visitation with the
child.**®

21 Pena v. Pena, 8 S.W.3d 639 (Tex. 1999) (per curiam). The Texas Supreme Court specifically

disapproved the following factors, set out in the Corpus Christi Court of Appeals decision (at 986 S.W.2d
696) as being irrelevant to a determination of whether the evidence showed a history or pattern of
domestic violence: who initiated the arguments that led to the physical assaults, whether the assaults
were provoked; or other factors that contributed to the assaults.

215 For the best interests standard in parental rights termination case, see:

Murray v. Tex. Dep’t of Family & Protective Servs., 294 S.W.3d 360, 368 (Tex. App.—Austin 2009, no
pet.) citing Holley v. Adams, 544 S.W.2d 367, 371-72 (Tex. 1976). In a parental rights termination case,
evidence relevant to the best-interests determination includes but is not limited to: (1) the desires of the
child; (2) the current and future emotional needs of the child; (3) the current and future emotional and
physical dangers to the child; (4) the parental abilities of those seeking custody; (5) the programs
available to assist those individuals in caring for the child; (6) the plans for the child by these individuals
or the agency seeking custody; (7) the stability of the home or proposed placement; (8) any acts or
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(Tex. Fam. Code 8 153.004(b) and (e))

7.4.4 Limits on access to a child.

Unless the court finds it is not in a child’s best interest AND would
endanger the physical or emotional welfare of the child, the court shall
appoint as possessory conservator a parent who is not the sole or joint
managing conservator. But if the child’s welfare would be endangered,
the court may deny possession of or restrict access to the child by the
non-managing conservator parent.”*®

7.4.4.1 Access premised on findings.

If the SAPCR court has found that the possessory conservator
has a history or pattern of committing family violence, it may not
grant access to the child without first finding that the access:

omissions by the parent indicating that the existing parent-child relationship is improper; and (9) any
excuse for the acts and omissions by the parent.

For best interests determinations where evidence regarding parental alienation was admitted see:

Silverman v. Johnson, No 03-08-0271-CV, 2009 Tex. App. LEXIS 7176 (Tex. App.—Austin, Aug. 26,
2009, no pet.). In a SAPCR, the trial court did not err in determining that it was in the best interests of
the child to restrict the father’s access to the child. Evidence from three mental health professionals
established that his contact with the child should be limited. The trial court was presented with
substantial evidence that the child. exhibited behaviors and responses indicative of parental alienation by
the father, well as testimony regarding the negative effect of the father’s influence on the child’s
demeanor, attitude, and behavior and the father’s questionable ability to interact with the child
appropriately.

Ochs v. Martinez, 789 S.W.2d 949, 958 (Tex. App. 1990). In SAPCR, it was not error to allow a mental
health expert witness to testify about criteria that are used to assess a child’s claim of sexual abuse as
long as the expert witness does not give an opinion as to the child’s truthfulness.

For best interest determinations where evidence regarding a parent’s medical history was admissible, see:

Garza v. Garza, 217 S.W.3d 538 (Tex. App.—San Antonio 2006, no pet.). In a SAPCR, the trial court
did not err in admitting the mother’s medical and mental health records because the issue of who should
be the children’s managing conservator required a determination of the children’s best interests, which in
turn required an assessment of the mother’s personality and bipolar disorders.

In re A, No. 09-06-0471-CV, 2006 Tex. App. Lexis 11108 (Tex. App.—Beaumont, Dec. 28, 2006) (orig.
proceeding). In a SAPCR, the trial court did not err in requiring production of some of the father’s
treatment records for substance abuse. The public policy of Texas is to protect and promote the child’s
best interest. Consideration of the child’s best interest requires determination of whether the parent can
meet the child’s needs. A parent’s dependence on alcohol or drugs affects the best interests
determination.

28 Interest of BP, No. 02-07-251-CV, 2008 Tex. App. Lexis 5061 (Tex. App.—Fort Worth, July 3,
2008, no pet.).
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7.4.5

7442

7.44.3

¢ will not endanger the child;

AND

e can occur without endangering any other victim of the family
violence.

(Tex. Fam. Code § 153.004(d); Tex. Fam. Code § 153.191)

Supervised visitation-rebuttable presumption.

It is a rebuttable presumption that when there is credible
evidence of child neglect or abuse of the other parent, a child or a
spouse by a parent, that parent should not have unsupervised
visitation with a child.

Credible evidence.

The court must consider whether there was a protective order
issued against a parent in determining whether there is credible
evidence of a history or pattern of past or present child neglect or
physical or sexual abuse by the parent directed at the other
parent, a spouse or a child.

(Tex. Fam. Code § 153.004(e) and (f)).

Conditions for access.

When the SAPCR court has found, based on a preponderance of the
evidence, that a parent has engaged in family violence in the two years
prior to or during the pendency of the suit, the court may condition
access to the child upon:

e supervised visitation;

e exchange of possession occurring in a designated setting and
manner;

e the parent’s abstention from consuming alcohol or controlled
substances in the 12 hours proceeding and during the period of
access;
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OR

e the abusive parent’s completion of a battering intervention and
prevention course (as provided in Tex. Code Crim. Proc. art. 42.141
or Tex. Fam. Code § 153.010).

(Tex. Fam. Code § 153.004(d))

7.4.6 Conviction and SAPCR modification.

A person’s conservatorship of a child (sole, joint, or managing) is
subject to change if that person is convicted of or receives deferred
adjudication probation for an offense involving family violence.

(Tex. Fam. Code 8§ 156.1045(a))

7.4.7 False claims and SAPCR modifications.

It is a Class B misdemeanor to falsely claim in a motion to modify that
the conservator has a criminal conviction or is on probation for an
offense involving family violence.

(Tex. Fam. Code § 156.1045(b))

7.5 Electronic communications with child.

The SAPCR court may, with the parties’ agreement, permit a child to
communicate electronically with a parent who has committed family violence.
The order permitting such communication must be in writing and contain:

o the terms of the communication printed in bold-faced capital letters;

AND

e any specific restrictions relating to family violence or supervised visitation
legally required to be in a possession or access order.

(Tex. Fam. Code § 153.015(e))
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7.6

7.7

Appeal.

A protective order in a divorce or SAPCR proceeding becomes appealable when
the final order dissolving the marriage or determining support, possession, and
access to the child becomes final and appealable.

(Tex. Fam. Code 88 81.009 ; Tex. Fam. Code § 109.002)

Family violence in child support cases.

Just as there may be a child support issue in a family violence protective order
case, family violence issues may be present in a child support case. If the
participants in the child support case have a history of family violence, their
encounter at the support hearing raises the same safety concerns that are raised
in a protective order hearing. Federal law (28 U.S.C. § 534) permits courts
handling domestic violence or stalking cases to access national criminal
databases for criminal history information.

Under the Child Support Review Process in Tex. Fam. Code chapter 233,
negot