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THE JUSTICE GAP
 
Every year, millions of low-income people throughout the United States struggle through serious, complex civil legal
disputes without the help of a lawyer. Most low-income households find that private counsel is unaffordable and free legal
aid is unavailable due to the high demand and legal aid programs' limited time and resources. More than 45 million
individuals have incomes low enough to qualify federally funded legal aid, but equal access to justice is often hard to find.
 

STUDIES OF THE JUSTICE GAP
 
The Legal Services Corporation (LSC)—the largest federal source of funding for free legal representation in civil cases—
undertook a comprehensive study that documented the existence of this "justice gap". In a report published in
2005 and updated most recently in 2009, LSC found that:
 
LSC-funded programs turn away nearly one million cases annually due to lack of resources; untold additional clients never
find their way to the programs.
Each year fewer than 20 percent of low-income people with civil legal problems obtain the legal assistance they need.
Counting all (not just LSC) legal aid programs, the U.S. has one lawyer for every 6,415 low-income people but one lawyer
for every 525 people in the general population.
 
In addition to the LSC report, many organizations have undertaken to analyze the justice gap in their particular state.
Some examples include:
 
Maine (2007 report of Justice Action Group): of those able to receive some help, 85% only received only brief service or
consultation. At one state legal services provider, 83% of low-income individuals seeking assistance were turned away.
New Jersey (2009 report by Legal Services of New Jersey): only 21.7% of low-income people seeking assistance obtained
legal help.
Washington (2003 report of Washington State Supreme Court's Task Force): low-income people in the state face 85% of
their legal problems without an attorney.
Wisconsin (2007 report of Access to Justice Committee) (80% of low-income people with legal need unable to obtain help).
New York (2013 report of the Task Force to Expand Civil Legal Services in New York): at best, only 20% of low-income New
Yorkers have access to legal assistance.
 

THE U.S. FARES WORSE ON THE JUSTICE GAP THAN OTHER COUNTRIES
Many countries have long-established civil legal aid programs that are adequately funded by the government and ensure ample coverage. In the U.S.,
where civil counsel is not guaranteed, funding for legal aid programs compares poorly to other industrialized nations. For instance, England spends
twelve times as big a portion of its gross domestic product on civil legal aid as the U.S., where federal funding of legal services has declined by 50
percent over the last quarter century. Read more about this in our section on international perspective.
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New ABA Ethics Opinion on Unbundling

The ABA has released an ethics opinion addressing the obligations
of a lawyer when communicating with a person who is receiving
limited-scope representation. The opinion recommends that
attorneys ask pro se litigants whether they are being represented
by counsel to avoid violating the “no-contact” rule. Read Formal
Ethics Opinion 472 here. 

Vermont Futures Commission Final Report and
Recommendations

The Vermont Joint Commission on the Future of Legal Services
recently released a report in which it recommends, among others,
incentives for lawyers to practice in rural areas, assisting lawyers
with technology and creating models of unbundling and creative
fee structures.  

Preliminary Results of Self-Represented Litigants Study

The Institute for the Advancement of the American Legal System
(IAALS) has shared some preliminary results of their qualitative
study, “Cases Without Counsel: New Project to Explore
Experiences of Self-Representation in U.S. Family Court." The final

For details on the Committee’s activities,
view its Informational Report to the House of
Delegates.

For a complete history of the Committee,
click here.

See the Committee’s roster for a list of its
members, liaisons and Advisory Council
membership.

Virtual Law Practice: Bootstrapping a Young
Lawyer's Practice (Michigan Bar Journal,
November 2015)

Creating a Client-Centered Practice (Illinois
Bar Journal, November 2015)

BOOK REVIEW Reinventing Law Practice and
Enhancing Legal Services: Where Are We
Headed? (The Vermont Bar Journal, Summer

0

Home > ABA Groups > Standing Committee on the Delivery of Legal Services

2016 Brown Award Now Open

The Delivery Committee is now
accepting nominations for the 2016
Louis M. Brown Award for Legal
Access which honors programs and
projects dedicated to matching the
unmet legal needs of the middle
class and those of moderate incomes
with lawyers who provide affordable
legal information, services and
representation. Deadline is Dec. 11. 

Client-Centric Legal Services:
Getting from Here to There

This conference, which took place
August 14-15 in Denver, focused on
pivoting practitioners into
21 Century problem-solvers by
enhancing engagement and exploring
better client-centric compensation
methods and innovative delivery
models. Learn more and access
conference materials here.

Incubator Services

The Committee is coordinating law
school and bar-sponsored incubators
and residencies that foster the
development of practices for newly
admitted lawyers. For more
information or to be included on the
Incubator LISTSERV, contact
sara.smith@americanbar.org
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About the Standing Committee
The ABA Standing Committee on the Delivery of Legal Services has
the mandate to improve access to lawyers and legal services for
those of moderate incomes – those who do not qualify for legal aid
yet lack the resources for full legal representation.
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analysis will be released in early 2016.

New Research Shows Benefits of Unbundling

Last year the Legal Services Board and Legal Services Consumer
Panel conducted a qualitative study looking at the unbundling
experience from the perspective of consumer, provider and judge.
The report is now available from the LSCP here and the LSB here.

Judge Allen Webster Jr. to Receive 2015 ABA Difference
Maker Award 

The award "honors an attorney living or deceased who made a
significant contribution to the legal profession through service to
the profession" and will be presented to the former Delivery
Committee member at the GPSolo 2015 Solo & Small Firm Summit
in September. 

Nebraska Bar Brings Lawyers to Rural Counties

The Grand Island Independent discusses the short supply of
lawyers in some rural areas and what the Nebraska State Bar
Association is doing about it in their state to increase access to
legal representation. 

Call for Comments on Ghostwriting

The Rhode Island Supreme Court has invited comments on the
subject of its recent decision in which it held that an attorney may
provide limited scope representation, but may not not ghostwrite
pleadings, motions or other written submissions for a pro se
litigant unless the attorney signs the document and discloses his
or her identity and the extent of the assistance. Comments should
be submitted to the Clerk of the Supreme Court by January 15,
2016. Read more here. 

National Summit on Innovation in Legal Services

Videos of several presentations from the National Summit on
Innovation in Legal Services are now available here. The Summit,
held in early May, was co-sponsored by the ABA Presidential
Commission on the Future of Legal Services and Stanford
University School of Law. See the related ABA Journal article
here. 

Report from Ohio Task Force on Access to Justice

A recently issued report from the Ohio Supreme Court Task Force
on Access to Justice advocates for self-help centers and unbundled
legal services, as well as recommends requiring that an "Access to
Justice Impact Statement" accompany rule changes. Read the
March 2015 Report here. 

Maryland Expands Unbundling

The Maryland Court of Appeals has amended its Rules of
Procedure and Lawyers’ Rules of Professional Conduct,
implementing recommendations by the Maryland Access to Justice
Commission to expand limited scope representation in the state.
See the recent Rules Order here.  

Canadian Bar Association Creates Legal Health Checks

The CBA’s Access to Justice Committee has developed a series of
“legal health checks” to help the general public proactively assess
their legal health and identify legal problems early on. You can find
all 12 “cards,” available on a variety of issues, on the CBA’s Equal
Justice website.

2015 James I. Keane Memorial Award

The ABA Law Practice Division eLawyering Task Force has selected
the law firm of Houghton Vandenack Williams in Omaha, Nebraska
as the recipient of the 2015 James I. Keane Memorial Award for
excellence in eLawyering. The award will be presented during the
ABA Techshow on April 16 .

Addressing the Rural Lawyer Gap

A recent Daily Report article discusses how Georgia is looking at
Project Rural Practice in South Dakota as a guide to address their
own shortage of rural lawyers, and how legislation has been
introduced in Georgia to address the issue.

Unbundling Webinar Featured in ABA E-News

YOUR ABA, e-news for members, recently featured M. Sue Talia in
a discussion about limited scope representation. The discussion
included limitations, ethical considerations, and trends that led to
its demand. It also highlighted the recent ABA webinar from the
Delivery Committee on unbundling, also featuring Talia.   
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It's All About Documenting Scope (The
Advocate of the Idaho State Bar, September
2015)

The Intersection of Innovation and the Law:
How Crowdfunding and the On-Demand
Economy are Changing the Legal Field
(Wyoming Lawyer Magazine, August 2015)

Collaborative law for low and modest means
clients (Mass Bar Lawyers Journal, August
2015)

A judge’s view on the benefits of ‘unbundling’
(California Bar Journal, July 2015)

The Uniform Collaborative Law Act: Michigan
Not Left Behind (Michigan Bar Journal, June
2015)

As I See It: It’s Time for Creative Disruption
(Wisconsin Lawyer, May 2015)

Making Limited Scope Legal Services Work
(California Bar Journal, May 2015)

Maximizing Your Recovery in Fee-Shifting
Cases (Illinois Bar Journal, February 2015)

Lessons Learned from Peacemaking:
Mediation as a Healing Art (Arizona Attorney,
February 2015)

New attorneys learn resilience in incubator
projects (California Bar Journal, February
2015)

More

Access Legal Care on Increasing
Affordable Access to Legal Services

Michigan: Flat Fees, Automated Forms and
Affordable Payment Plans Combine to Create
a Profitable Practice for Modest Means
Clients.

Celebrating 50 Incubators, and Raising A
Research and Evaluation Challenge

In light of the 50th law firm incubator being
posted in the Delivery Committee's
resources, Richard Zorza raises questions
about the impact programs have on lawyers
and access to justice. 

List of Tweets About Client-Centric Legal
Services Conference

A post chronicling some of the Tweets from
attendees of the Client-Centric Legal
Services: Getting from Here to There
conference that took place August 14-15.

What are Client-Centric Legal Services?

Richard Granat dicusses the
upcoming conference in Denver, Colorado on
August 14 -15, titled: Client-Centric Legal
Services: Getting From Here to There.  

The Uberization of Legal Services

In his eLawyering Blog, Richard Granat
discusses how unbundling will grow as a
trend within the marketplace.

No Ghosts In Rhode Island

The Legal Profession Blog discusses the
Rhode Island Supreme Court decision holding
ghostwriting improper. 

The Low Down on Low Bono: Identifying
a Need and Starting up a Nonprofit
Organization

th
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In Their Own Words...A Video Featuring Incubator
Lawyers   

"In Their Own Words" shows how lawyers from around the country
share the benefits of incubator projects - highlighting opportunities
for public service, the value of practice management training and
mentor relations, and the advantages of camaraderie with one
another. View the video or download the file here.

2014 Year in Review

A lot happened last year with the delivery of legal services for
those of moderate means. This annual overview highlights articles,
reports, policies, initiatives, research and more from 2014.

More

Niloufar Khonsari, founder of Pangea Legal
Services, talks about how nonprofits can fill a
gap and be sustainable. 

Illinois “Safe Habor” Policy for SRL
Assistance Moves the Ball Foward

Richard Zorza discusses the new Illinois
Supreme Court Order clarifying the types of
assistance court staff and volunteers can
offer self-represented litigants. 

Nice Development for Incubators

Richard Zorza discusses how the
International Justice Center for Postgraduate
Development at Touro Law Center and Lexis
have announced an arrangement by which
lawyers in incubators will get free Lexis tools
for a year.

More
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The full Center for American Progress report, Closing the Justice Gap, can be found here: 

https://www.americanprogress.org/wp-content/uploads/issues/2011/06/pdf/justice.pdf 
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UNH News: First Ever Evaluation of UNH Law’s Daniel Webster Scholars Program Proves Its Graduates Are “Ahead of the Curve”
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Media Relations

FEBRUARY 5, 2015

First Ever Evaluation of UNH Law’s Daniel Webster Scholars
Program Proves Its Graduates Are “Ahead of the Curve”

DENVER, CO – In recent years, legal employers and members of the profession have called
on law schools to educate lawyers who are better prepared to practice law and the
University of New Hampshire School of Law listened. Now, the school educates law students
who are outperforming their colleagues in the field who have been licensed to practice law
for up to two years, according to a study conducted by the Educating Tomorrow’s Lawyers
Initiative of IAALS, the Institute for the Advancement of the American Legal System at the
University of Denver. 

“The legal profession is consistent in its call for new lawyers who can hit the ground
running,” said Alli Gerkman, director of Educating Tomorrow’s Lawyers and co-author of the
report. “Our findings show that this program delivers that. And we believe that the
program’s success is replicable at other law schools on both grand and small scales.”

The Daniel Webster Scholar Honors Program (DWS) at UNH Law is a two-year program that
immerses law students in experience-based learning settings complemented by ongoing
assessment and feedback. The program culminates in a review of each student by a New
Hampshire bar examiner that replaces the two-day bar examination.

“We know this program makes a difference,” said Jordan Budd, interim dean of UNH Law.
“These students receive two years of intensive, hands-on training that prepares them to
practice law effectively from day one, and we know it because they are securing great
jobs.”

“I am excited to see the program’s success recognized by an independent organization,”
added John Garvey, founding director of the program. “The school’s innovative tradition
combined with the full cooperation and assistance of the New Hampshire bench and bar has
made it possible.”

“Along with the opportunity to get hands-on experience practicing law, the DWS program
taught us to be good listeners and to value self-reflection,” says James O'Shaughnessy,
who graduated from the program in 2010. “The program taught me to always ask: am I
doing the best job that I can for my client? Even beyond the practice skills, this type of
thinking has become a habit and has made me a better lawyer.”

The findings of the Educating Tomorrow’s Lawyers study are published in Ahead of the
Curve: Turning Law Students into Lawyers. The report proposes recommendations for law
schools that want to replicate the success of the University of New Hampshire’s program,

http://www.unh.edu/
http://www.unh.edu/news
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including integration of formative, ongoing assessment in a practice-based context and
building strong collaborations among the bench, the bar, and the school. 

“Collaboration was key. This is a state that has fully embraced the idea that legal educators
and the legal profession must work together toward meaningful improvements in legal
education,” Gerkman said. “We hope this report sparks interest in further collaboration
between these groups to ensure a system of legal education that trains new lawyers to the
highest standards of competence, professionalism, and readiness for practice.” 

The report can be found here:
http://educatingtomorrowslawyers.du.edu/images/wygwam/pdf_resources/Ahead_of_the_Cu
rve_Turning_Law_Students_into_Lawyers.pdf  
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Precedent Winter 201326

American law schools award a basic degree called 
the J.D. or juris doctor, giving each graduate 
the Latin title of “doctor of law,” although, 
occasionally, “J.D.” is thought to stand for “doctor 
of jurisprudence.” As “doctors,” attorneys are in 
prestigious company – along with many medical 
practitioners and those academics who have been 
through around five years of graduate school and 
have written a doctoral dissertation. An attorney’s 
work is not medical, and it is rarely academic; but 
each of this year’s 44,000 grads is a doctor – and 
after attending just three years of law school and 
writing a law review “note”-style paper.

HOW DID 
   LAWYERS 
BECOME “DOCTORS”?
FROM THE LL.B. TO THE J.D.

By David Perry

IN PRACTICE

LEGUM BACCALAUREUS
 Lawyers weren’t always “doctors,” and skeptical law 
school faculties and administrations took 70 years to adopt 
the J.D. as the first degree in law. It is only since 1971 
(since 1969 in New York) that every ABA-accredited 
American law school has awarded all its graduates the J.D. 
Until then, most law graduates received a degree called the 
LL.B. This legum baccalaureus or “bachelor of laws” was 
originally an undergraduate degree – appropriate because 
an aspirant did not need to have a college degree to ma-
triculate in law school.
 The LL.B., first awarded in 1840 at the University of 
Virginia,1 had two predecessors: The first law degree in the 
United States had been instituted in 1792 at the College of 
William and Mary and had been called the “Batchelor [sic] 
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of Law”; Virginia had, since 1829, been awarding each new 
lawyer a “Graduate of Law” degree.2 Virginia’s switch to 
the LL.B. was inspired by the undergraduate LL.B. offered 
at the University of Cambridge in England. By 1849 the 
LL.B. was adopted by Harvard’s law school.3 Its adoption 
soon spread to other law schools in the northeast and then 
to the rest of the country.
 The LL.B. was intended as a bachelor’s and not a gradu-
ate degree, as the law degree is today. Law schools did not 
require college degrees because they had to compete with 
much cheaper law office study. In fact, almost no jurisdic-
tions required a college degree (or in the 19th century, a 
law degree either) for bar admission.4 It was not until the 
1930s that many law schools required two or three years 
of college and even then took in high school graduates. 
Despite the lax requirements, though, after 1900 the more 
prestigious law schools admitted mostly college graduates.5 
Students at these law schools were accumulating bachelor’s 
degrees – the B.A. or B.S. – and the LL.B. At the same 
time, their peers in the arts and sciences and in medicine 
received graduate degrees (the Ph.D. and M.D.) instead of 
a second bachelor’s. To erase this inequity, in 1900 Har-
vard students suggested that their school award the J.D. 
and in 1902 petitioned their faculty to do so.6 The Harvard 
students based the term J.D. on “J.U.D.” or juris utriusque 
doctor, granted by universities in the German-speaking 
countries,7 meaning the recipient was “doctor of both of the 
laws” – that is, canon and civil.

JURIS UTRIUSQUE DOCTOR?
 The Harvard Law School faculty requested that the 
Harvard Corporation, the governing body of the univer-
sity, make the change to awarding the J.D.8 The Corpora-
tion never did, but the idea was picked up by the new law 
school established in 1902 at the University of Chicago. 
For University of Chicago president William Rainey 
Harper, the J.D. was part of “establish[ing] its law school 
upon the foundation of academic work.”9 The J.D. had to be 
a graduate degree, too, because only college graduates were 
to be admitted to the Chicago law school.10

 However, the curriculum itself, which yielded but an 
LL.B. back at Harvard, did not change to reflect this new 
graduate degree status.11 (The Harvard Corporation might 
have been troubled by this failure to change the require-
ments when it turned down the J.D.-seekers.) Because 
the curriculum stayed the same, when Chicago eventually 
agreed to admit law students who had not graduated col-
lege, the law school had to retain the LL.B. Thus, students 

with no B.A. or B.S. would get an LL.B. for the same 
course of study as J.D. recipients pursued.
 After Chicago’s adoption of the J.D., other prominent 
law schools followed. New York University offered the J.D. 
in 1903; Berkeley and Stanford did so in 1905; and Michi-
gan in 1909.12 As at Chicago, all these schools offered both 
the J.D. and the LL.B., and J.D. recipients were distin-
guished from LL.B. recipients by having college degrees. 
Newer and less prominent law schools joined in: by the 
1925-1926 academic year, 80% of law schools were using 
the same two-degree structure.13 Faculties and administra-
tions, and sometimes state governmental bodies, were in 
control of adopting the J.D. The  ABA Committee on Legal 
Education, an early supporter of the J.D., had no authority 
to dictate the degrees (or the curriculum) schools gave their 
students.14 
 Despite these moves, the three most elite eastern schools 
– Harvard, Columbia, and Yale – never offered the juris 
doctor as a first law degree.15 While many schools began 
calling their three-year law degree the J.D., these eastern 
leaders focused on expanding programs for a fourth year of 
law school16 – typically intended for law teachers. Today, 
similar courses of study lead to the LL.M., but Harvard and 
Yale underscored their rejection of the LL.B.-to-J.D. switch 
by naming this fourth-year degree the J.D. (not the LL.M.) 
and keeping the LL.B. as the first law degree.17 At the same 
time, many other J.D.-granting schools adopted the LL.M. 
for fourth-year programs, or kept it, as they had offered 
LL.M.s in the 19th century. This is the root of the unusual 
bachelor’s-to-doctorate-to-master’s program available at 
law schools. Yet here, the trend of awarding J.D. degrees 
comes to a halt.

JURIS DOCTOR – MORTIS?
 Harvard’s refusal to adopt the J.D. spelled the end of the 
first era of the J.D. Why?
 Robert Stevens, in Law School: Legal Education in 
America from the 1850s to the 1980s, shows that Harvard 
was the trendsetter for American law schools. When Har-
vard began to require a three-year course of law study at 
the end of the 19th century, three years became standard in 
law schools. When Harvard restricted admission to students 
with college degrees in 1909, many accredited law schools 
did the same, and by the early 1970s, all accredited law 
schools had implemented this standard. When Harvard’s 
dean, Christopher Columbus Langdell (serving 1870-1895), 
famously instituted the case method – training students to 
deduce legal rules from cases in casebooks – to replace the 
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old method of simply lecturing on black-letter law, the case 
method rapidly overtook the lecture method and, by the 
1920s, became the only way to teach law. So when Harvard 
stayed silent on the matter of adopting the J.D. as a first law 
degree, Harvard was heard and followed.
 The rejection of the J.D at Harvard (and Yale and Co-
lumbia, too) stemmed and then reversed the tide of the J.D. 
degree. Stanford eliminated the J.D. for those admitted after 
1927; Boalt Hall at Berkeley did so in 1930; NYU in 1934. 
By the late 1930s, the New York State Board of Regents 
found the J.D. to be inappropriate as a first graduate degree 
in New York law schools.18 From the 1920s through the 
1950s, many Midwestern and western schools, Michigan 
and Ohio State among them,19 made the J.D. an honors de-
gree, given to LL.B. candidates for good grades or superior 
writing ability. This led to an anomaly: a few schools in 
the Midwest occasionally gave the honors J.D. to students 
who had not graduated college, contrary to the usual, post-
graduate significance of the J.D.20 The state of Illinois was 
an exception. Most Illinois law schools awarded the J.D. 
to all college-graduate students. The University of Chicago 
had never abandoned the standard, three-year J.D., and 
Chicago’s neighbors accepted its influence.21 Elsewhere, 
however, by 1962, the J.D. was moribund.

JURIS DOCTOR – VIVO
 Yet today, the J.D. degree is the universal first law de-
gree. When the J.D. was reintroduced in 1962, there was 
not decades-long equivocation: universal acceptance of 
the J.D. and elimination of the LL.B. came in less than 10 
years. Why?
 In 1963 and 1964, committees of the Association of 
American Law Schools (AALS) and the ABA’s Section of 
Legal Education recommended its use22 – apparently at the 
suggestion of John G. Hervey, dean of the Oklahoma City 
University School of Law.23 The trend started among the 
smaller schools, mostly midwestern and western schools 
that were not nationally prominent. This time the more con-
servative faculties of Harvard, Yale and Columbia could not 
buck the resolve of the smaller schools. Note that, again, 
while the ABA and the AALS backed the change, neither 
issued a directive requiring it, and in any event schools did 
not need their permission to do so. By 1968, the clamor of 
students and alumni even at prestigious LL.B. holdouts be-
came too great for faculties and administrations to ignore.
 The administrations of the smaller or less-prestigious 
schools brought up arguments put forth in 1902 by Har-
vard’s and Chicago’s J.D.-proponents that the LL.B., as 
a bachelor’s degree, did not recognize the post-graduate 

nature of legal study. By the 1960s, most law students were 
college graduates, and by the end of that decade, almost all 
were required to be.24 Dean Hervey and other law teachers 
called the juris doctor a “professional doctorate,” but (as in 
1902) they planned no actual change in the basic legal cur-
riculum to match the new degree.

JURIS DOCTOR
 Proponents of the J.D. were far more focused on the pro-
fessional advantages a professional doctorate could confer. 
At the first schools reintroducing the J.D., faculty and some 
students expressed concern about preferential hiring of 
J.D.s over LL.B.s. Evidence was adduced that, when some 
government agencies determined an employee’s pay grade, 
the employee received more credit for a “doctorate” J.D. 
than a “bachelor’s” LL.B. Many alumni reported problems, 
too, in their hiring or promotion at universities: LL.B.-hold-
ers were not considered to have the doctoral degree that 
universities prized in their instructors.25 Aspirants’ concern 
was increased by how unaccredited law schools, still com-
mon in California and a few other states, tended to admit 
students without college degrees and to give only LL.B.s.26

 The image of lawyers was a less commonly stated 
reason, but just as strong. Being a “doctor” looks better 
than being a college graduate to clients and the public. The 
enthusiasm of alumni for making the change spotlights this. 
At the same time that law schools began awarding their 
current students the J.D., they gave their alumni the oppor-
tunity to exchange their LL.B. degrees for J.D. degrees.27 
A small fee was usually required; many schools treated it 
as a way to stay in touch with and gratify their alumni. And 
what an alumni-relations opportunity it was! Valparaiso 
University awarded 400 J.D.s to its LL.B. alumni in a 
Law Day ceremony in May 1970, a few years after current 
students began receiving them.28 “Almost half” of the living 
alumni of the Vanderbilt Law School (including some who 
had graduated in 1912) came back to campus for the 1969 
“J.D. Investiture” ceremony.29 One-third of living Columbia 
alumni took part in a poll on whether this nunc pro tunc 
award of the J.D. to LL.B. holders would be acceptable to 
them; 80% said yes.30

 Alumni embraced their new image enhancer. State bar 
ethics opinions, in New York and elsewhere, from the 
1960s and 1970s, refused lawyers the right to say that they 
hold an LL.B. and a J.D. when they had earned only one 
of them.31 A score of opinions were issued on the right 
of lawyers to announce themselves as “Doctor” so-and-
so.32 American lawyers may call themselves “doctor” in a 
university setting or overseas, wherever native lawyers use 
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the title. A few states, like New York and, recently, Texas, 
have allowed a practicing attorney to call himself or herself 
“doctor.”33

SCEPTICI
 Despite the enthusiasm, “reactionary” faculty mem-
bers insisted that the traditional LL.B. was sufficient. The 
faculties of prominent eastern schools – Harvard, Yale, and 
Columbia – as well as Texas and Georgia denied the exis-
tence of prejudice in government or academic hiring. While 
Oklahoma City’s Dean Hervey may have thought that 
“receipt of a second bachelor’s degree by law school gradu-
ates tends to impair the image of the legal profession,”34 
those from prestigious or established schools faced fewer 
image problems, and the reactionaries attacked the innova-
tion as a mere grab for credentials. The dean of the Buffalo 
Law School in New York (which has its roots in the 19th 
century) accused Dean Hervey of hunting only for prestige: 
“[C]ertain small law schools, with a wide proliferation of 
evening schools heading the group, have decided to by-pass 
[sic] a period of normal school development and attempt to 
attain for themselves and their graduates a form of profes-
sional recognition which could not properly be theirs for 
many years.”35 Columbia faculty insisted any given degree 
was prestigious because of the awarding institution, not 
because of the name of the degree itself.36 And Columbia’s 
dean suggested that if Harvard, Yale and Columbia awarded 
only the LL.B., the LL.B. would be the degree regarded as 
prestigious.37

RESISTANCE IS FUTILIS
 Conservatives resisted until student pressure became 
too insistent.38 Student newspapers and spokesmen from 
one school would monitor each new adoption of the J.D. 
by another school and use it to pressure unwilling faculty 
and administrators. Columbia Law School is a powerful 
example: At Columbia, student demands for the J.D. began 
in earnest in 196639 and became more insistent leading up 
to Columbia’s student protests of 1968.40 Both faculty and 
students explicitly associated the faculty’s refusal to adopt 
the J.D. as yet another instance of the faculty’s refusal 
to adapt the curriculum, class schedules and attitudes to 
students’ desires.41 The dean’s stuffy refusal to progress to 
the J.D. seemed similar to the dean’s insensitivity to student 
resistance to the Vietnam War.42 Some students were even 
concerned (although the rules were changed as early as 
1962) that LL.B. candidates, as bachelor’s students, were 
more liable to be drafted into the military than if they were 
termed graduate students.43 After 1968, faculties and ad-

ministrations relented.
 With the last few holdouts, including Yale, moving to 
the J.D. in 1971, every law student in America would leave 
school as a “doctor of law.” The curriculum and the level 
of deliverable work required had not changed appreciably 
since 1900, but the profession now had the trappings of a 
“professional doctorate” instead of the naïf’s bachelor’s. 
Even now, law degrees are continuing to develop. In the 
past decade, most Canadian law schools have switched 
from the LL.B. to the J.D. (again, without any concomitant 
change in requirements). The Canadians seem to be seeking 
prestige and to be keeping up with their neighbor lawyers 
in the United States. And then, there’s the rush among law 
schools to offer LL.M.s and similar fourth-year degrees 
– maybe being even a “doctor” is not enough. Resumes 
require yet another degree, and more tuition and other costs 
to students, to look as “professional” and employable as 
possible.
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Accelerated Option – Pepperdine University  

Pepperdine University School of Law now offers an accelerated, two-year Juris Doctor (JD) degree 
option that is paired with the opportunity to simultaneously earn a certificate from the number one 
ranked Straus Institute for Dispute Resolution. This distinctive and innovative approach blends 
rigorous legal education at a leading institution with significant skills and training geared toward 
practicing law in the 21st century. The Accelerated Option may be a good choice for motivated 
students willing to work at a faster pace to finish law school sooner.  

Jump Start Your Legal Career 

The Accelerated Option provides graduates with the opportunity to enter the workforce a year before 
the traditional three-year degree program, gaining an early advantage on the path to professional 
success. After an initial summer session beginning in May, the Accelerated Option students will 
enroll in the regular first year JD classes and continue to matriculate in the regular JD program. In 
total, the accelerated students will take classes in four semesters and two summer sessions. 
Students in the Accelerated Option will have a more fixed schedule, but they will also have the 
opportunity to select from a broad range of elective courses, clinics, externships, all student-edited 
journals (including the Pepperdine Law Review), and inter-school moot court and trial competitions.  

Benefit from an Economical Approach 

The Accelerated Option is a unique offering and is among only a few of its kind in the country. With 
the rising cost of legal education in mind, the two-year approach enables students to earn income 
from their careers sooner and may enable students to limit some living expenses. Tuition costs 
under the Accelerated Option are not necessarily less than under the regular JD, as the overall unit 
requirements are the same.  

Earn a Certificate from the #1 Dispute Resolution Program in the Nation 

In the initial summer, the accelerated students will attend classes offered by Pepperdine University 
School of Law's highly regarded Straus Institute for Dispute Resolution. These classes will meet 
during the evening and on Saturday. Because accelerated students will have such intensive 
involvement in the Institute, they will also be able to earn a Certificate in Dispute Resolution.  

The Curriculum 
 

 1st Summer 
May-August 

https://law.pepperdine.edu/degrees-programs/juris-doctor/accelerated-option/#tabs-1


Students enrolled in the Accelerated Option complete courses in Legal History, Negotiation Theory 
and Practice, Mediation Theory and Practice, Cross Cultural Conflict and Dispute Resolution, and 
Arbitration Practice. In addition, they may enroll in one of the elective courses offered through the 
Straus Institute for Dispute Resolution that summer. Additional details will be provided in the spring 
2015. These courses all meet on evenings and on Saturday for two weeks each. 
 

 1st Year 
August-May 
Accelerated students take the same first-year courses as all other law students and are integrated 
into the first-year class. First-year law students follow a rigorous course of study that covers the 
following subjects: Civil Procedure, Constitutional Law, Contracts, Criminal Law, Introduction to 
Ethical Lawyering, Legal Research and Writing, Property, and Torts. 
 

 2nd Summer 
May-August 
During the summer after their first full year, accelerated students take a full load of summer classes. 
The exact number will vary, but most students will take approximately 12 units. The only specific 
course requirement for the second summer is that accelerated students must take 6 units of 
externship, which will provide a real-world, hands-on experience. Students will also be encouraged 
during this semester to complete the requirements for the Certificate in Dispute Resolution. 
 

 2nd Year 
August-May 
After the first year, accelerated students complete core upper-division courses, and they also have 
the opportunity to select from a broad range of elective courses, clinics, externships, and student-
edited journals. 

FAQ 

Do I need to have completed my bachelor's degree by the time the Accelerated 
Option (AO) begins? 

No, but you must have a completed bachelor's degree by the time the fall semester begins in 
August. The Accelerated Option's summer courses take place in the evenings and on weekends, 
allowing students the time needed to complete their bachelor's degrees before the start of the fall 
term. 

If I am not admitted to the Accelerated Option, can I still be considered for 
admission to the traditional three-year JD program? 

Yes, the consideration will be automatic, immediately following the initial decision. 

Will the Accelerated Option cost me less in tuition than the traditional JD 
program? 

Not necessarily, as the overall unit requirements are the same, and you will still be completing six 
terms of law school. The major financial benefits of the AO include earning income sooner and the 
possibility of limiting living expenses. If students plan carefully, they can arrange a schedule that will 
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allow them to have a small tuition savings. This savings can be achieved by maximizing the number 
of units taken under the flat rate during the second year. 

Will I be able to participate in the Global Justice Program initiatives? 

Yes, you will be able to participate in many of the initiatives but perhaps not all, due to the need to 
enroll full-time during the second summer. 

In addition to the required 6-unit externship during the second summer, will I 
have the opportunity to extern during the fall and spring terms? 

Yes, in addition to the required 6-unit externship during the second summer, additional externship 
opportunities may be available during the fall or spring in the second year with careful course 
planning. 

If I no longer wish to pursue the Accelerated Option, is it possible to transition to 
the traditional JD program, and will I be penalized for doing so? 

It is possible to transition, and this option provides an important safety net for the AO student. 
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President Obama, a lawyer and former
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The 2-Year Law Education Fails to Take
Off

John A. Prinzivalli found Northwestern University’s two-year law program ideal. The program closed
this fall. Joshua Lott for The New York Times
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law professor, unexpectedly endorsed it
in August 2013 — has been widely
promoted as an ideal way to slash
growing student debt and give
beginning lawyers a leg up in a difficult
job market.

But one of the most visible
experiments, the two-year law degree,
has foundered so far. The only elite
school to adopt it, the Northwestern
University Pritzker School of Law, this
fall ended its accelerated two-year juris
doctor program after it failed to attract
enough applicants.

“We thought this program was the holy
grail alternative to bring in students
who might otherwise not have
considered law school,” Daniel B.
Rodriguez, the Northwestern law
school dean. “It was like ‘Field of
Dreams,’ ” he said, referring to the
Kevin Costner baseball movie. “If you
build it, they will come.”

The Northwestern program was a
bellwether for innovation in legal
education at a time when law school
has lost some of its luster and
applications have declined — except to
top-tier schools — as prospective
students see higher tuition costs, but
fewer legal job opportunities.

Only two years ago Mr. Rodriguez and
Samuel Estreicher, a professor at the
New York University School of Law,
publicly praised the streamlined
degree as “a big step in the right
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direction” to rapidly train lawyers,
ease student financial burdens and encourage innovation in third-year
law curriculum.

Despite the closure, a handful of other law schools are still successfully
offering a two-year degree option. They include Brooklyn Law School,
University of Kansas, University of Dayton School of Law and
Southwestern Law School in Los Angeles. But such degrees largely do
not reflect retooling of the law school curriculum because accreditation
rules require the same number of course credits to graduate. The
degree in a truncated time frame typically costs the same as the three-
year version.

Even so, a number of law schools — confronting the reality of plunging
applicants and perhaps spurred by the president’s seal of approval —
are trying to push the boundaries of conventional legal education in
other ways.

This month, for example, the Loyola University Chicago School of Law
said that, starting in fall 2016, it planned to offer a weekend juris
doctorate program that would allow part-time students to earn a
degree using both physical classes and distance learning. Other law
schools also are experimenting with mixing online learning and in-
class sessions to attract law degree seekers who want more flexibility.

A speedy degree, however, is not the only issue facing law schools.
Employers are demanding that law graduates have the skills to work as
lawyers from their first day of employment.

In response, some schools are overhauling their third-year offerings.
The University of California Hastings College of the Law began a
program called Lawyers for America in 2011 that lops off the last year
of academic classes. Instead, students gain hands-on experience by
spending their final year in places like a district attorney’s office, where
they learn tasks like taking depositions and filing legal motions.

Law schools have been cautious about too much tinkering, unwilling to
disrupt a proven earnings model and to avoid the wrath of alumni
reacting to any diminution of the school’s brand.

“We are trying to change a system that’s been the same for more than
80 years,” said Blake D. Morant, dean of George Washington
University Law School and current head of the Association of American
Law Schools. “At the same time, employers — law firms, corporate
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counsel and federal agencies — are telling us that they no longer want
to train these lawyers.

“They want lawyers with the critical-thinking skills they learn in law
school, but who also are ready to hit the ground running.”

As the popularity of law school has slumped, the schools are trying to
figure out how to assure a steady stream of applicants, and tuition
dollars, while juggling entrenched institutional costs like six-figure
professor salaries and upscale facilities. Changing the longstanding law
school model can be expensive and chancy.

Northwestern, for example, did the market research and tailored its
program to appeal to slightly older students with workplace
experience, but its pipeline of students was unexpectedly narrowed by
economic and regulatory forces, said Mr. Rodriguez, Northwestern’s
dean. The program, which started in 2010, “began before the world
changed and there was a free-fall in applications.”

The law school has labored to reach its goal of 30 students per class
each year, a typical number for many such two-year programs.
Students with solid job experience like John A. Prinzivalli, 29, of
Chicago, found the program ideal.

“It was a good step for me after spending five years in an economic
consulting firm,” said Mr. Prinzivalli, who is set to graduate in May
2016 from the two-year program. “I wanted to be with like-minded
peers yet be able to quickly rejoin the work force.”

He has a job offer from a major law firm, where he interned last
summer, so he is saving a year’s living expenses and also gaining a
year’s salary with an earlier job start date. The accelerated program “is
a chance to show ambition and hard work,” he said, but “it’s also a lot
of work in a compressed time frame.”

Another stumbling block for law school experimentation can be
American Bar Association accreditation rules. As a university-affiliated
law school, Northwestern was allowed to recruit a percentage of high-
achieving undergraduates, who might have otherwise gone to another
law school, to go directly to its law school, using results from tests like
Graduate Record Exam (GRE) rather than the more traditional Law
School Admissions Test (LSAT).

Increasingly, higher education institutions are opting out of relying on

http://topics.nytimes.com/top/reference/timestopics/organizations/a/american_bar_association/index.html?inline=nyt-org
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standardized testing in evaluating applicants, but most of the A.B.A.’s
200-plus accredited law schools use the test as a significant marker for
admission decisions.

The rule change was criticized by some stand-alone law schools as a
shortcut that helped university-affiliated law schools corral good
students. About two dozen independent schools pressed the accrediting
body, the A.B.A. Section on Legal Education, to rescind the new rule.
Last summer, citing too many law school requests for variances to its
rule, the A.B.A. reversed itself effective in 2017, so that currently
enrolled students can complete their degrees.

Even with the overturned rule, Barry Currier, the A.B.A. section’s
managing director for accreditation and legal education, said law
schools could continue to recruit high-performing undergraduates who
have completed three-fourths of their education to participate in “3 +
3” accelerated programs. The six-year program allows qualified rising
seniors to enter law school and complete both a bachelor’s and law
degree in less time than the typical seven years.

Such streamlined programs have been more popular with the legal
academy. So far about 30 schools, including Northwestern, Fordham
University School of Law and Drexel University Thomas R. Kline
School of Law, have adopted such programs.

Schools committed to the two-year law degree, like Brooklyn Law
School, say there is an extra layer of scrutiny for those applying to the
program, which allows students to complete their studies in 24
months. Students must undergo a formal interview, either in person or
via Skype, to “make sure that students understand it is a vigorous
program,” said Nicholas W. Allard, the school’s dean.

For some, the briefer, cheaper degree is invaluable. For example, Frank
P. Michielli, 24, of Westchester, N.Y., who worked at a legal recruiting
firm before entering Brooklyn Law School’s two-year program, works
part-time and lives in law school housing to avoid too much education
debt.

“I saved a year of living expenses, which can really add to your debt,”
he noted. “So while others will be paying a third year of tuition, I’ll be
getting a paycheck.”

Among schools committed to a third year, the University of California
Hastings School of the Law has a Lawyers for America program that

http://www.nytimes.com/2015/07/13/nyregion/brooklyn-law-school-offers-a-safety-net-for-new-students.html
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TRENDING

provides students with the option of spending their final year getting
hands-on skills. Students also commit for a year following their
graduation to work in the same place, for an annual stipend of
$35,000, according to Marsha N. Cohen, a law professor and founding
executive director of the program.

“I really wanted a tactile learning experience,” said Ali Nicolette, 28, of
Huntington Beach, Calif., a third-year student who works for Disability
Rights California, a statewide agency, where she interviews new clients,
conducts negotiations and drafts pleadings.

“Having the practical skills will be a huge advantage if I have to go up
against graduates with perfect law school records,” she said.

However, she said, there is a downside. “The salary is subsistence pay,
especially in this area,” she noted, “but the experience is an
investment, too.”

A version of this article appears in print on December 26, 2015, on page B1 of the New York edition
with the headline: The 2-Year Law Degree Fails to Take Off. 
Order Reprints |  Today's Paper | Subscribe

. 

 

 

 

 

 

 

 

 

https://s100.copyright.com/AppDispatchServlet?contentID=http%3A%2F%2Fwww.nytimes.com%2F2015%2F12%2F26%2Fbusiness%2Fdealbook%2Fthe-2-year-law-education-fails-to-take-off.html&publisherName=The+New+York+Times&publication=nytimes.com&token=&orderBeanReset=true&postType=&wordCount=1457&title=The+2-Year+Law+Education+Fails+to+Take+Off&publicationDate=December+25%2C+2015&author=By Elizabeth Olson
http://www.nytimes.com/pages/todayspaper/index.html
http://www.nytimes.com/subscriptions/Multiproduct/lp839RF.html?campaignId=48JQY


Tab C

Forms, Self-Help
Centers



The Supreme Court of Texas
201 W est 14th Street     Post Office Box 12248     Austin T X 78711

T elephone: 512/463-1312          Facsimile: 512/463-1365

    Chambers of
THE CHIEF JUSTICE

December 28, 2015

Hon. Wallace B. Jefferson, Chair
Commission to Enlarge Civil Legal Services
Alexander Dubose Jefferson & Townsend
515 Congress Avenue, Suite 2350
Austin, Texas 78701-3562

Re: State Law Library

Dear Wallace:

Several days ago, I was given a tour of the State  Law Library’s website by the
Library’s director, Dale Propp, assistant director Leslie Prather-Forbis, and research
librarian, Robbi Horvath. The  Library’s website is a most remarkable resource, perhaps
unique in the country.

I frequently use the Library’s historical Texas statutes collection and HeinOnline,
a clearinghouse for law reviews and many other materials, but I have those  s ites
bookmarked and hardly ever go to the home page,  http://www.sll.texas .gov/ . It  is a
veritable treasure trove for lawyers, especially lawyers representing clients pro bono or
for reduced fees, and also provides help for unrepresented litigants  o r just people with
legal questions. 

The Library staff offered me a personal tour because  they are anxious – driven,
really – to be of greater service to Texas lawyers and the public. Their efforts to expand
the Library’s   re sources and extend its outreach are cutting-edge. They are especially
interested in contributing to the work of the Commission to Expand Civil Legal Services
and the Texas Access to Justice Commission. They have made effor ts to publicize their
assets to the Bar and others, but they have asked for help to do more.



Hon. W allace B. Jefferson Page 2 December 28, 2015

In today’s world, an entire library can be as close as your personal computer. I
believe the State Law Library can be of great service to the Commissions, as well as to the
State Bar of Texas and the people of Texas.

Sincerely,

Nathan L. Hecht
Chief Justice

c: Hon. Phil Johnson, Supreme Court of Texas
Hon. Debra Lehrmann, Supreme Court of Texas
Hon. David Newell, Court of Criminal Appeals of Texas
Nina Hess-Hsu, General Counsel, Supreme Court of Texas
Martha Newton, Rules Attorney, Supreme Court of Texas
Osler McCarthy, Public Information Attorney, Supreme Court of Texas
Michelle Hunter, Executive Director, State Bar of Texas
Trish McAlister, Executive Director, Texas Access to Justice Commission
Betty Balli Torres, Executive Director, Texas Access to Justice Foundation
Dale Propp, Director, State Law Library
Leslie Prather-Forbis, Assistant Director, State Law Library
Robbi Horvath, Research Librarian, State Law Library
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Supreme Court State Law Librarian Jenny R.F.F. Silbiger
(left) and Elise von Dohlen, Legal Aid Society of Hawai’i's
Director of Grants Management (right) test the new Hawai’i
Self-Help Interactive Forms on Legal Aid’s LawHelp website.
Hawai’i State Judiciary courtesy photo.

Partnership Provides Accessible Legal Aid
· 0 Comments · Facebook Comments (0) · East Hawaii News, News, North Hawaii News, West Hawaii News

Posted on June 2, 2015 

by Big Island Now Staff

Project partners from the Hawai’i State

Judiciary, the Hawai’i State Public Library

System, and the Legal Aid Society of

Hawai’i joined together Monday to

announce the latest developments in the

ongoing effort to improve access to the

courts for people of all income levels, with

special emphasis on Hawai’i’s self-

represented litigants.

Ten new court forms were made available online, and 10 seminars titled “Know your

Rights” were completed state-wide.

“One of the greatest challenges to equal justice today is the lack of effective access to

our civil justice system.  People who have low or even moderate incomes cannot afford

to hire an attorney to represent them in their civil legal cases,” Chief Justice Mark E.

Recktenwald explained. “As a result, every year in Hawai’i, thousands of people must

represent themselves in our civil courts and try to navigate a system that is foreign to

the average layperson.  Many of them simply give up.  For this reason we have

continued to pursue projects and programs that make Hawai’i’s courts more

accessible.”

State Librarian Stacey Aldrich said that the resources available to people have been

greatly increased.

“Through the Self-Help Interactive Forms Expansion Project, we have increased the

resources that enable people to do things for themselves,” said Aldrich.  “Twenty-

three of the most frequently used civil legal forms are now available online, along with

state-of-the-art software that takes users through a step-by-step question and answer
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process to complete the forms easily and correctly.  For those who do not own a

personal computer or have Internet access, the Hawaii State Public Library System

provides access to the “A2J” self-help forms on 800 library computers and 250

netbooks statewide.”

A grant from the State Justice Institute and previous funding given to the Legal Aid

from the Legal Services Corporation Technology Initiative Grant helped to fund the

Judiciary’s Self-Help Interactive Form Expansion project.

Training sessions on the new software have been given to staff members at public

libraries and Legal Aid attorneys hosted 10 free “Know Your Rights” briefings across

the state. Some of the topics covered at the briefings include landlord-tenant, estate

planning, and long-term care.

“We want to thank all the librarians across the state who helped make this partnership

a success. From hosting and helping organize the ‘Know Your Rights’ presentations at

their local libraries, to directing library patrons to the legal resources and information

available online, this project would not have been possible without their commitment

to increasing access to justice in our community,” M. Nalani Fujimori Kaina,

Executive Director of Legal Aid said. “We also want to thank our partners at the

Judiciary who were instrumental in securing the grant from the State Justice Institute

to allow us to further develop these forms. These key partnerships have allowed us to

help more people gain greater access to our legal system.”

The partnerships success will allow for continuous support from Legal Aid in local

libraries. Additionally, “Know Your Rights” presentations will be planned at local

libraries and efforts will be made with the Judiciary to create more online court forms.

Through the use of technology, individuals who otherwise may not have a choice but

to navigate the legal system on their own can now receive help with their legal

problems.

“As part of our Access to Justice Initiative, making the courts easier for the public to

navigate is a top priority for the Hawai’i State Judiciary,” said Chief Justice

Recktenwald.  “The Self-Help Interactive Forms Expansion Project is a part of that

effort.  We extend our special thanks to Access to Justice Chairman Daniel R. Foley

and Retired Associate Justice Simeon R. Acoba for their continued leadership and

support in making the legal system more accessible to the public.”

The new “A2J” self-help interactive forms are also available online at Legal

Aid’s LawHelp website and the Hawai’i State Judiciary’s website.
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As many as 80% of litigants in family law courts represent 
themselves. Many would like the assistance of an attorney for 

parts of their cases even if they cannot afford full representation. 
The Board of Governors of the State Bar recently adopted recom
mendations made by the California Commission on Access to 
Justice aimed at encouraging attorneys to provide limited scope 
representation of pro per litigants. The Judicial Council also 
adopted new rules and forms to enable limited scope representa
tion, effective July 1, 2003. 

20things judicial officers can do to 
encourage attorneys to provide 
Limited Scope Representation 

How judges can get more attorneys to 
draft intelligible declarations and enforce
able orders for self-represented litigants. 

Support the General Idea 
Limited Scope 1) Make positive comments about limited 
Representation scope representation and how it's great to have 

Committee of the attorneys involved in self-represented cases— 
California you appreciate getting forms you can under-

Commission on stand, orders you can enforce, and having Access to Justice 
attorneys for appearances. Let it be known that 
you think it is not only okay, but beneficial for 
attorneys to provide limited scope representa
tion. Let litigants know that they may get lim
ited scope assistance if they are unable to afford 
(or choose not to have) full representation. 

This is a win/win/win (court, litigant and att
orney) and it helps everyone if done correctly. 

2) Hold a training for other judicial offi
cers on the issue of limited scope representa
tion. Offer similar sessions to the local bar. 

Consider an annual training in limited scope 
representation put on by the local bar in each 
county so that new forms, procedures and 
"bugs" can be addressed. This can also serve as 
a vehicle to address concerns that arise between 
bench and bar and train new lawyers. 

3) Mention ‘unbundling’ as you also men
tion pro bono when doing public speaking to 
lawyers or the public. 

4) Encourage the Bar Association to set up 
a limited representation panel and have at least 
a listing of persons who will help with prepar

ing and negotiating judgments, especially in 
low asset cases. 

5) Get the local Bar Board of Directors to 
pass a resolution in favor of Limited Scope of 
Representation and have it publicized in their 
newsletter. Having it come from the Bench 
will add credibility to the resolution. Consider 
a joint resolution. 

6) Educate. Rather than complaining of 
problems with the narrow scope of the work, 
make suggestions to help counsel improve the 
quality of the “package” of services they supply 
in certain areas. 

7) Show that you understand and believe 
that partial representation is helpful to the 
court. (Tell the lawyers that the years they 
spent sweating through law school do make a 
difference.) 

Modify Courtroom Conduct 
8) If the client has agreed to limited repre
sentation, you've got to let the attorney out 
once the scope of the representation is com
pleted. If the word gets out that you are not 
honoring these agreements, attorneys will feel 
they're being held hostage for their good inten
tions and attempts to help, and won't want to 
make limited appearances in the future. That 
means you won't be able to get attorneys to 
assist when you need them to. 

9) If an attorney is appearing on only one 
issue in a matter, try to bifurcate that in the 
hearing so that the attorney isn't either sitting 
through issues he or she is not authorized to 
address (and not getting paid for) or being 
tempted to expand the scope of representation 
beyond that which the attorney and client have 
negotiated. If the attorney decides that he or 
she can't keep quiet on the other issues, consid
er taking a break in the hearing and giving the 
attorney the opportunity to revise the scope of 
the representation with his or her client. 

10) Recognize that clients who have consult
ed with an attorney may not present that attor
ney's advice fully or even accurately. Trust that 
it is unlikely that the attorney told them "not 
to bother with service" or similar misconcep
tions. If there appear to be consistent prob
lems, consider addressing them as general issues 
with the local bar. 



Limited Scope Representation, continued 

11) Resist attempts by opposing counsel 
to broaden the scope of the representation. 

12) Be open to discussing with counsel, 
when necessary, clarification of the issues so 
that opposing counsel will know which issues 
require contact through counsel and which 
issues permit contact with the client.. 

Review Forms, Papers and Processes 
13) Review your local rules to modify any 
that may contradict limited scope of represen
tation rules. 

14) Work out procedures with the court 
clerk's office to make sure they know how to 
reflect the representational status of the liti
gant in their case management system. They 
are on the front line in dealing with many of 
the issues surrounding limited scope represen
tation and need to be aware of the issues and 
techniques for dealing with them. 

15) Use the Judicial Council form or a sim
ilar draft while that form is in the comment 
process. Have a copy provided to the other 
side. Get a clear understanding of the limita
tions on scope from the attorney. 

16) Send comments on the proposed 
Judicial Council form so that it can be made 
as useful as possible. Let the Administrative 
Office of the Courts staff attorneys know as 
issues and problems come up so that they can 
be considered and addressed with the State 
Bar. 

17) When problems arise, work with the 
local bar to develop practical solutions. For 
example, if you want to be sure that settle
ment conferences don't have to be continued 
so the self-represented litigants can consult 
with their advisory counsel, let them know 
that they are responsible for notifying their 
consulting/advisory counsel and making 

arrangements for them to be available on 
standby or otherwise as appropriate. It is most 
effective if you meet periodically with the bar 
to discuss these issues and work out solutions 
which work for both of you. 

Monitor Quality 
18) Convene meetings of the family law 
bar and legal service programs to discuss lim
ited scope representation and suggest that 
they continue a working group to develop 
standards of care (as in Contra Costa), infor
mational materials for litigants, fee agreements 
and office tools, and develop working rela
tionships, referral systems and protocols. 

Financial Issues 
19) Award attorneys fees for limited scope 
services when otherwise appropriate and let 
attorneys know what forms or information 
they need to provide to substantiate the claim 
for fees. This is especially important if the 
attorney is not appearing of record, but assist
ing in the preparation of forms, declarations 
and the like. 

20) Be sensitive to the economic issues. 
For example, if an attorney is in court for lim
ited scope, even a routine continuance can 
impose a real hardship by pricing the service 
outside the client's reach. If there's only 
money for one appearance, and it is wasted, 
no net benefit is acquired and the funds 
which might have been properly applied to a 
limited appearance are wasted. Likewise, be 
sensitive when opposing counsel is delaying or 
otherwise obstructing for tactical reasons. 

Lawyers and litigants are looking to you for 
guidance and approval, and they will pick up 
on subtle signals. By letting them know that 
you are aware of the practical problems they 
face, you are creating a climate of creative 
innovation and mutual problem solving. ■ 

Reprinted from The Bench, news journal of the California Judges Association, Summer 2003. 
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Rhode Island Supreme Court ruling opens door for legal help

PROVIDENCE, R.I. — A recent state Supreme Court decision is widening the menu of legal services Rhode Islanders can choose from when they represent
themselves in court — a move advocates praise as improving access to justice for people who can’t afford the “Cadillac” of legal help.

The high court earlier this month cleared the way for lawyers to provide a limited scope of representation — including writing briefs — for people representing
themselves, as long as those services are reasonable and the litigant gives informed consent.  Lawyers must sign any pleadings that they help a client prepare
and disclose extent of their role in the case. 

Peter S. Margulies, a Roger Williams University School of Law professor, lauded the decision as giving people the flexibility to get the "Camry" of legal services
versus the "Cadillac." Often, it's people facing debt collection, grappling with landlord-tenant disputes or going through divorce who go it alone in court. 

"It frees up lawyers to help people who are representing themselves who desperately need help," Margulies said. And yet, the framework provided by the court
would hold lawyers accountable, he said. 

Melissa Darigan, president-elect of the Rhode Island Bar Association, said the court had given lawyers clear, understandable guidance that would allow
litigants to get some level of legal assistance while managing costs. In Rhode Island, she said, "it's traditionally been all in or all out." 

Darigan predicted that it would assist the court in managing cases, as people representing themselves require oversight and hand holding that can bog down
proceedings. She viewed it as a sign that Rhode Island is keeping pace with other states. 

The decision grew from complaints brought by banks and credit-card companies seeking to collect debts against three Rhode Islanders. In each case, a lawyer
acting on behalf of a national debt-consolidation company drafted documents that the debtors then filed in court in their own names. 

In two of the cases, Superior Court Judge Sarah Taft-Carter found that lawyers Wendy Taylor Humphrey and Michael E. Swain violated Supreme Court Rules
of Civil Procedure and Rules of Professional Conduct by writing documents anonymously and telling their clients to submit them as if they had written them
themselves. Taft-Carter accused the lawyers of "deceitful conduct." Not revealing their involvement could have given their clients an unfair advantage because
courts often extend leeway to pro se litigants, she said. She sanctioned each $750.

Superior Court Judge Brian Van Couyghen similarly found that ghostwriting was in conflict with court rules. The judge ordered lawyer Charles M. Vacca Jr. to
cease and desist anonymous briefs and provide written notice to court of every case in which he played a similar role.

All three lawyers appealed the sanctions to the Supreme Court. The court asked the bar association — which initiated its own study into limited scope
representation — and the state Attorney General's office to weigh in on this "evolving aspect of the legal profession." 

Assistant Attorney General Rebecca Partington advised caution "on behalf of consumers" and urged the court not to allow lawyers to offer "boilerplate
pleadings to unsophisticated litigants" who then offer them up as their own. Ghostwriting, she wrote, violates court rules and constitutes fraud upon the
court. 

The high court concluded that court rules dictate that pleadings must be signed by the attorney of record or a party, but that the difficulty with ghostwriting is
that the lawyers involved don't technically act as "attorney of record" and thus can't be sanctioned under its terms, wrote Chief Justice Paul A. Suttell. While
the court agreed that the rule is intended to enforce a lawyer's ethical obligations, it said it did not view the lawyers' assistance in drafting documents as an
ethical breach. The court vacated the sanctions in what was a case of first-impression in the state.

The topic of ghostwriting is subject to varying interpretations by courts and ethics commissions nationwide. Some have found the practice violates ethics rules
and should be banned, while others see room for lawyers to offer limited services. New York allows ghostwriting altogether. The practice has won support of
legal organizations, including the American Bar Association. In 2007, the ABA determined that lawyers could provide legal assistance without disclosing their
role as long as it doesn't compel the client to mislead the court.

The Supreme Judicial Court in Massachusetts in 2009 allowed lawyers to limit the scope of their involvement in legal cases in five of its trial courts as long as
their clients signed on. That means lawyers may assist a client by ghostwriting, but must indicate "prepared with the assistance of counsel."

The state Supreme Court is accepting written feedback on its new policies through Jan. 15.
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In 2013, the median LSAT
score of students admitted to
Florida Coastal School of Law
was in the bottom quarter of
all test-takers nationwide.
According to the test’s
administrators, students with
scores this low are unlikely to
ever pass the bar exam.

Despite this bleak outlook,
Florida Coastal charges nearly
$45,000 a year in tuition,
which, with living expenses,
can lead to crushing amounts
of debt for its students.
Ninety-three percent of the
school’s 2014 graduating class
of 484 had debts and the
average was almost $163,000
— a higher average than all
but three law schools in the country. In
short, most of Florida Coastal’s
students are leaving law school with a
degree they can’t use, bought with a
debt they can’t repay.

By THE EDITORIAL BOARD OCT. 24, 2015  301 COMMENTS

SUNDAYREVIEW |  EDITORIAL

The Law School Debt Crisis

Maxwell Holyoke-Hirsch
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If this sounds like a scam, that’s
because it is. Florida Coastal, in
Jacksonville, is one of six for-profit law
schools in the country that have been
vacuuming up hordes of young people,
charging them outrageously high
tuition and, after many of the students
fail to become lawyers, sticking taxpayers with the tab for their loan
defaults.

Yet for-profit schools are not the only offenders. A majority of
American law schools, which have nonprofit status, are increasingly
engaging in such behavior, and in the process threatening the future of
legal education.

Why? The most significant explanation is also the simplest — free
money.

In 2006, Congress extended the federal Direct PLUS Loan program to
allow a graduate or professional student to borrow the full amount of
tuition, no matter how high, and living expenses. The idea was to give
more people access to higher education and thus, in theory, higher
lifetime earnings. But broader access doesn’t mean much if degrees
lead not to well-paying jobs but to heavy debt burdens. That is all too
often the result with PLUS loans.

The consequences of this free flow of federal loans have been entirely
predictable: Law schools jacked up tuition and accepted more students,
even after the legal job market stalled and shrank in the wake of the
recession. For years, law schools were able to obscure the poor market
by refusing to publish meaningful employment information about their
graduates. But in response to pressure from skeptical lawmakers and
unhappy graduates, the schools began sharing the data — and it wasn’t
a pretty picture. Forty-three percent of all 2013 law school graduates
did not have long-term full-time legal jobs nine months after
graduation, and the numbers are only getting worse. In 2012, the
average law graduate’s debt was $140,000, 59 percent higher than
eight years earlier.

This reality has contributed to the drastic
drop in law school applications since 2011,
which has in turn exacerbated the problem
— to maintain enrollment numbers, law
schools have had to lower their admissions
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law school earlier this year and decided...

Chuck Mella October 25, 2015
We want to live in a cooperative, supportive
society, not an adversarial, litigious one.
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what is the supply side to this problem. do we
really need that many lawyers and law schools?

SEE ALL COMMENTS

standards and take even more unqualified
students. These students then fail to pass
the bar in alarmingly high numbers — in
2014, the average score on the common
portion of the test was the lowest in more
than 25 years.

How can this death spiral be stopped? For
starters, the government must require
accountability from the law schools that live
off student loans. This year, the Obama
administration extended the so-called

gainful employment rule, which ties a school’s eligibility to receive
federal student loans to its success in preparing graduates for jobs that
will enable them to repay their debt. The rule currently applies only to
for-profit law schools, all of which, given their track records, would fail
to qualify for federal loans.

This rule should also apply to
nonprofit schools. If it did, as many as
50 nonprofit schools could fail as well,
based on one measure that considers
students’ debt-to-income ratio.
Another good idea would be to cap the
amount of federal loans available to
individual schools or to students. This
could drive down tuition costs, and
reduce the debt loads students carry
when they leave school.

Perhaps the most galling part of this
crisis is the misallocation of resources.
Even as law schools are churning out
unqualified graduates stuck under hopeless mountains of debt, millions
of poor and lower-income Americans remain desperate for quality legal
representation. Public defenders around the country rely on minuscule
budgets to handle overwhelming caseloads. In many cases, the lawyers
are so overworked that they cannot provide constitutionally adequate
representation for criminal defendants. Civil legal services that help
people with housing, immigration and workplace issues are even more
scarce, with hardly any public support.

If fewer federal dollars were streaming into law schools’ coffers and
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more were directed to fund legal services organizations, the legal
profession — and the American legal system as a whole — would be
better for it.

Follow The New York Times Opinion section on Facebook and Twitter, and sign
up for the Opinion Today newsletter. 

A version of this editorial appears in print on October 25, 2015, on page SR8 of the New York edition
with the headline: The Law School Debt Crisis. Today's Paper | Subscribe
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The New York Times fails to make its
case on law school debt. Law students
borrow more than undergrads, but
most are able to repay, and do. The
graduate student default rate is 7
percent versus 22 percent for
undergrads.

Many law schools are downsizing to
maintain standards. Since 2010, first-year enrollment has dropped
from 52,500 to 37,900, a level last seen in 1973 — much smaller and
the rule of law may begin to fray. Our country needs lawyers,
prosecutors, defenders and judges, not only lawyers in big cities and
big law firms.

Capping graduate federal loans as the editors suggest would fall
hardest on students from modest circumstances who will not be able to
attend law school or will need to resort to private loans, which are
typically more expensive, and repayment is not income-contingent.

Finally, the editorial recommends that law student loan money be
redirected to legal services. More money is certainly needed for legal
services, but taking loan money from law students is both bad
economics and bad policy.

BLAKE MORANT

KELLYE TESTY

JUDITH AREEN

Washington

The writers are, respectively, president, president-elect and executive
director of the Association of American Law Schools. Mr. Morant is
dean of George Washington University Law School, and Ms. Testy is
dean of the University of Washington School of Law.

To the Editor:

Your editorial referring to Florida Coastal School of Law paints a
picture that is not supported by the facts.

The majority of our students pass the bar, and the vast majority of our
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alumni have successful careers in law. In February 2015 we had a 75
percent first-time bar pass rate, third best out of 11 law schools in the
state, and an institutional ultimate pass rate of 87 percent.

You are right that Florida Coastal is a for-profit law school. But you are
wrong to imply that for-profit is inherently bad. Sometimes it takes a
for-profit entity to right a wrong — in this case the lack of diversity in
law schools. At Florida Coastal 44.8 percent of the student body are
members of minority groups.

You are also right that our students have a higher debt load than we
would like. That is an area we take very seriously. But if you want to
diversify the profession, then you will have to admit students who do
not have the same resources as students at “elite” law schools.

In such a context, it is improper to judge schools on the size of student
debt rather than on how well students repay their debt. Our alumni
repay their loans at a higher rate than many “elite” universities; only
about 1.1 percent of alumni at Florida Coastal are in default.

SCOTT DeVITO

Jacksonville, Fla.

The writer is dean of Florida Coastal School of Law.

To the Editor:

“The Law School Debt Crisis” raises an important social justice issue —
the burden of great debt for many law school graduates.

But another social justice issue relates to law school debt. For many
students, high debt drives legal employment preferences and decisions
— in exactly the wrong direction. Being deeply in debt at graduation
drives young lawyers away from crucial but less highly compensated
public interest practice, which leaves low-income and moderate-income
communities chronically underrepresented.

Law schools have a responsibility to provide an excellent education at
an affordable price. High debt cannot be allowed to coerce young
attorneys toward only the most remunerative legal practice.

As we have seen with so many graduates of CUNY School of Law,
serving low- and moderate-income individuals can form the basis of a
deeply rewarding career and a meaningful life.
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MICHELLE J. ANDERSON

New York

The writer is dean at CUNY School of Law.

To the Editor:

Your editorial correctly notes the astronomical debt and diminishing
job prospects facing most law school graduates today. While that is a
problem requiring multifaceted solutions, there is a relatively simple
step that could modestly increase law students’ income while giving
them opportunities to obtain valuable training for a future job.

The American Bar Association, which has exclusive authority to
accredit the nation’s law schools, prohibits academic credit for law
students working for a law firm or other private legal employer if they
are paid for that work. The problem is that courts have interpreted the
federal Fair Labor Standards Act to prohibit employers from offering
unpaid internships if the intern’s work benefits the employer.

The result is that a third-year law student can work for a government
or nonprofit law office (to which the wage law does not apply) and
receive academic credit, but the law student cannot receive credit for
the same work for a private legal employer, since the student must be
paid in order for the employer to avoid the high risk of costly litigation.
The A.B.A. should lift this outmoded prohibition.

DEBRA L. RASKIN

New York

The writer is president of the New York City Bar Association.

To the Editor:

“The Law School Debt Crisis” suggests that a “majority” of America’s
more than 200 A.B.A.-approved law schools are behaving
unscrupulously by charging high tuition and saddling graduates with
unmanageable debt. In fact, data shows that law school graduates have
lower default rates than other professional degree holders — and a law
degree continues to be a sound investment over the course of a career.

Since 2010, law schools have responded to the changed legal job
market by dramatically cutting first-year enrollment by 28 percent,
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which will bring supply more into line with demand. Schools, including
Fordham Law, where I am dean, also have expanded scholarship aid
and sharpened academic programs to provide the training employers
seek.

Talented students are drawn to the legal profession because lawyers
play a vital role serving individuals and institutions in our society.
While The Times rightly emphasizes the need for lawyers for the
indigent, cutting federal loans will only narrow the pool of people who
can pursue a legal career and decrease the availability of lawyers to
serve this need.

MATTHEW DILLER

New York

To the Editor:

I disagree with your editorial, which characterizes law schools as
overcharging students and taking advantage of federal loans. Yes, law
schools (like medical schools) are too expensive and the model under
which they are constructed is being rethought, but the editorial
overlooks a few important points.

In recent years, many law schools have been overhauling their
programs to provide more hands-on skills training. Clinics cost more
than big lectures, but they prepare lawyers for practice and teach them
about their professional responsibility to serve people unable to pay for
services.

Second, while the editorial accurately depicts the scarcity of lawyers to
represent low-income clients, it fails to acknowledge that debt-
burdened law graduates can’t afford to take low-paying public service
jobs unless there is a Public Service Loan Forgiveness program. This
federal program benefits public service lawyers and others, including
police officers, firefighters and teachers, by allowing them to earn
forgiveness after 10 years of service and on-time payments.

Unfortunately, there are proposals in Congress to cap or eliminate
Public Service Loan Forgiveness. It is critical to preserve this program
to ensure that people can perform a vital public service without being
blocked by their debt.

DAVID STERN
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Executive Director

Equal Justice Works

Washington

Follow The New York Times Opinion section on Facebook and Twitter, and sign
up for the Opinion Today newsletter. 

A version of this letter appears in print on November 2, 2015, on page A22 of the New York edition
with the headline: The Debt Burden of Law Graduates. Today's Paper | Subscribe
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Wyoming State Bar launches Modest Means Program
Ashley Bebensee  Nov 17, 2015   0

The Wyoming State Bar is pleased to announce the launch of the Modest Means Program. The MMP is a

reduced-fee referral service designed to make legal services accessible to lower- and moderate-income

citizens who surpass the income threshold for legal aid.

The target audience for the Modest Means Program is those citizens whose household incomes are

between 200 percent to 250 percent of the Federal Poverty Guidelines.

Wyoming attorneys volunteering to participate in the Modest Means Program agree to charge clients no

more than a $500 retainer (if necessary) and $75 per hour.

MMP attorneys are available to assist with the following types of legal issues: uncontested divorce, child

support, custody, bankruptcy, collections, guardianships, tenant issues, elder law (conservatorship, power

of attorney and wills), minor criminal matters and matters involving veterans.

“Many Wyoming citizens do not meet the income eligibility requirements to receive legal aid,” said Devon

O’Connell, president of the Wyoming State Bar. “Unfortunately, these people cannot afford to pay standard

http://casperjournal.com/
http://casperjournal.com/content/tncms/live/profile/Ashley Bebensee
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attorney fees either. The Wyoming State Bar is a proud partner in the access to justice efforts around the

state, and this program will help fill this critical gap.”

Those interested in learning more about the Modest Means Program should contact the Wyoming State

Bar at 307-432-2107 or go to www.wyomingbar.org.
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“Not everything that is faced can be changed, 
but nothing can be changed until it is faced.” 

     – James Baldwin 

 
I. Introduction 
  

Each year more than 2.3 million low-income New Yorkers face the complexities of the 

State‟s civil justice system without access to even minimal professional assistance.
1
  As a result, 

they often forfeit essential rights involving basic necessities of life – in stark contrast to the 

outcomes obtained by litigants who can afford to hire a lawyer or the small minority who receive 

pro bono assistance.  This “justice gap” is a fundamental, long-term crisis in our legal system.  It 

demands attention and action by the Bar. 

 

  Under the auspices of the Unified New York Court System, a Task Force to Expand 

Access to Civil Legal Services in New York (“the New York Task Force”) has sought to develop 

responses to this crisis.  In a November 2012 report to Chief Judge Jonathan Lippman, the New 

York Task Force recommended the establishment of a pilot project “that would test models of 

practice in which nonlawyers are entrusted to provide legal assistance, outside the courtroom, to 

individuals who are otherwise unrepresented.”  The report stated:  

 

In the Task Force‟s view, particularly given the level of nonlawyer assistance that 

is already being provided with limited or no oversight and regulation, further 

development of the role of nonlawyer advocates can be an important element in 

helping to address the substantial access-to-justice gap in the State.  Based on its 

own consideration of these matters, the Task Force recommends the 

implementation of a pilot program to permit appropriately trained nonlawyer 

advocates to provide out-of-court assistance in a discrete substantive area.  

Given the extent to which nonlawyer advocates and entities – such as housing 

counselors in the foreclosure area and credit counselors in the consumer credit 

area – are already providing help to low-income New Yorkers, the Task Force 

recommends that the pilot program be in an area such as housing assistance, 

consumer credit or, possibly, foreclosure.
2
 

 

The report recommended further that the Chief Judge appoint an advisory committee to develop 

the pilot program and propose ways to expand the role of nonlawyers in the civil justice system.
3
 

 

The Committee applauds this initiative.  Indeed, expanding the role of nonlawyers has 

been a subject of discussion by the New York City Bar Association, and particularly by the 

Committee on Professional Responsibility, for almost two decades.  In 1995, this Committee 

issued a report that endorsed the concept of increased reliance on nonlawyer assistance.  In 

                                                        
1
  Task Force to Expand Access to Civil Legal Services in New York, Report to the Chief Judge of 

the State of New York, Nov. 2010 (“2010 Task Force Report”), at 1, available at 

http://www.nycourts.gov/ip/access-civil-legal-services/.   
2
  Task Force to Expand Access to Civil Legal Services in New York, Report to the Chief Judge of 

the State of New York, Nov. 2012 (“2012 Task Force Report”), at 39 (emphasis added), available at 

http://www.nycourts.gov/ip/access-civil-legal-services/. 
3
  Id. at 39.    

http://www.nycourts.gov/ip/access-civil-legal-services/
http://www.nycourts.gov/ip/access-civil-legal-services/
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Prohibitions on Nonlawyer Practice:  An Overview and Preliminary Assessment, the Committee 

considered analogous developments in professions such as medicine and accounting and took 

note of evolving roles for nonlawyers in legal services programs and other legal settings.  The 

Committee concluded by giving “preliminary endorsement to a deregulated licensing approach 

that permits greater nonlawyer practice in specified areas but establishes minimal requirements 

in order to protect the public while simultaneously increasing the availability of low-cost, 

accessible legal services to all.”
4
  

 

In revisiting the subject now, the Committee notes significant developments that have 

occurred since 1995.  Medicine and other professions have continued to innovate by expanding 

the areas in which practitioners with lesser qualifications may provide specified services, at rates 

lower than those traditionally charged by more highly qualified practitioners.  Moreover, even 

within the field of law, nonlawyers increasingly perform some of the services traditionally 

provided exclusively by lawyers.  Nonlawyers already provide advice and even advocacy in 

certain judicial and administrative settings, in New York and other U.S. jurisdictions.  Notable 

examples also have developed in England, Wales, and Canada, where nonlawyers now perform 

important roles both inside and outside the courtroom.  The need to consider and adapt these 

experiences to appropriate situations in New York has never been more pressing, as low-income 

New Yorkers‟ access to essential legal services has only worsened over the years.   

 

In light of these developments, the Committee today takes a fresh look at the possibility 

of expanding further the role of nonlawyers in limited respects.  Whether the Committee‟s 

recommendations require amendments of current rules or statutes (such as the prohibition of the 

unauthorized practice of law) will depend on the specific nature and extent of any proposals that 

may be adopted.  The line between providing information or administrative assistance on the one 

hand, and legal advice or advocacy on the other, may not always be clear, but the Committee 

sees an urgent need to examine the issue in various settings and to develop frameworks that 

would substantially increase the assistance available to unrepresented New Yorkers, at a cost 

they can afford.  The Committee offers its recommendations provisionally, with the 

understanding that they may be reconsidered by the organized bar (including this Committee), 

the judiciary, and other interested parties in view of the results of the New York Task Force‟s 

pilot project, which will soon be launched. 

 

In particular, the Committee offers these recommendations:   

 

1. Recognize a role for “courtroom aides” in judicial and 
administrative hearings.  This proposal would allow a nonlawyer in the role of 

“courtroom aide” to assist litigants in proceedings before selected courts and 

                                                        
4
  Prohibitions on Nonlawyer Practice: An Overview and Preliminary Assessment, 50 The Record 

190, 209 (Jan. 1995).  Similar conclusions were reached by an American Bar Association commission in 

a lengthy study published the same year.  See ABA Comm‟n on Nonlawyer Practice, Nonlawyer Activity 

in Law-Related Situations (Aug. 1995) (“ABA Nonlawyer Study”), available at 

http://www.americanbar.org/content/dam/aba/migrated/cpr/clientpro/Non_Lawyer_Activity.authcheckda

m.pdf.  More recently, the New York City Bar Association has called for “greater access to justice in civil 

cases for New Yorkers of low and moderate means,” in a wide-ranging report issued in connection with 

New York‟s 2013 mayoral election.  Policy Recommendations for New York City’s Next Mayor at 39 

(May 2013), available at http://www.nycbar.org/images/stories/pdfs/mayoralreport04302013.pdf.   

http://www.americanbar.org/content/dam/aba/migrated/cpr/clientpro/Non_Lawyer_Activity.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/migrated/cpr/clientpro/Non_Lawyer_Activity.authcheckdam.pdf
http://www.nycbar.org/images/stories/pdfs/mayoralreport04302013.pdf
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agencies, subject to varying degrees of regulation and oversight.  In some settings, 

friends or relatives should be allowed to provide moral support and other 

assistance without formal training or regulation, subject to approval and oversight 

by the presiding judge or administrator, as long as the nonlawyer does so without 

financial compensation.  The Committee also suggests considering whether, in a 

more limited range of cases, it may be appropriate for nonlawyers to render 

assistance for a fee, subject to formal regulation regarding matters such as 

qualifications, mandatory disclosures, fee arrangements, and standards of conduct, 

in addition to on-the-scene supervision by the adjudicator.  Nonlawyers already 

perform roles equivalent to that of a courtroom aide, in varying forms and on a 

paid or unpaid basis, in certain federal and state agency proceedings, in New 

York‟s Family Court, and in courts in England and Wales.  This approach is a 

humane and modest step forward that should be extended beyond its current 

narrow applications.  Nonlawyers serving this function are not expected to match 

the skill level of a lawyer, but can facilitate communication between the litigant 

and the tribunal, offer legitimate arguments that might otherwise be overlooked, 

and provide emotional support to litigants who may be thoroughly bewildered by 

judicial or administrative procedures.   

 

 2. Recognize a role for “legal technicians” outside judicial and 
administrative hearings.  This concept has already been adopted by the Supreme 

Court of Washington State.  Trained and licensed nonlawyers would be allowed 

to provide for a fee certain specified services – e.g., explaining procedures, 

gathering facts and documents, and assisting in the completion of court forms – 

but would not be allowed to participate in court hearings.  In New York and 

elsewhere, such services (and more) already are provided in specialized settings 

by nonlawyers with varying levels of expertise.  Creation of a regulatory regime 

that places undue burdens on those activities should be avoided.  Nevertheless, the 

Committee sees value in establishing a legal framework that would attract more 

people to the field while ensuring the quality of the services provided.  In some 

respects, this proposal also may require changes in existing law.  

 

3. Study additional roles for nonlawyers.  Given the profound 

severity of the justice gap, the Committee also recommends the study of broader 

roles for nonlawyers beyond the two modest proposals noted above.  Further 

expansion of nonlawyers‟ roles rests on two basic premises:  First, without 

additional reforms, the justice gap will continue to exist for millions of New 

Yorkers.  Second, a number of currently unfulfilled tasks can be performed by 

someone without special training, or with a level of training below that of an 

attorney, subject to varying degrees of regulation and oversight.  The study of 

broader roles for nonlawyers should focus on increasing consumer choice while 

providing appropriate safeguards against consumer confusion (including, for 

example, mandatory disclosures regarding the limitations of nonlawyer services).  

The Committee sees an urgent need to examine greater possibilities for providing 

nonlawyer assistance in selected settings.  At this time, however, the Committee 

has decided not to adopt particular additional proposals.     
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The Committee makes these recommendations with the recognition that prior proposals 

to expand the role of nonlawyers have faced a range of objections.  Some have asserted that 

nonlawyers will charge at least as much as lawyers, lack competence to handle legal matters, 

necessitate the creation of regulatory regimes that are doomed to fail, and more.  This is a long-

standing debate.  Almost half a century ago, Justice William O. Douglas warned against labeling 

services as “legal” and reserving them for lawyers in situations where nonlawyers may be able to 

function just as capably:       

 

The so-called “legal” problem of the poor is often an unidentified strand in a 

complex of social, economic, psychological, and psychiatric problems. 

Identification of the “legal” problem at times is for the expert.  But even a “lay” 

person can often perform that function and mark the path that leads to the school 

board, the school principal, the welfare agency, the Veterans Administration, the 

police review board, or the urban renewal agency.
5
 

 

More than four decades later, the Supreme Court observed that nonlawyers such as social 

workers may adequately protect the interests of unrepresented litigants in at least some civil 

proceedings that are simple enough to render the assistance of an attorney unnecessary.
6
  The 

Court‟s observation stands in tension with the traditional view that legal tasks are inherently too 

complicated for performance by nonlawyers, and by implication supports expanding the role of 

nonlawyer advocates in appropriate cases.
7
 

 

The New York Task Force‟s pilot project provides a timely and important opportunity to 

study broader roles for nonlawyers in real-world circumstances, to test legitimate concerns that 

may be raised, and, if necessary, to consider a change of course or provide additional protections.  

The Committee looks forward to reviewing the results of the pilot project.  At the same time, the 

Committee believes that it should move forward with its own recommendations in view of the 

growing severity of the justice gap and the need to promote a broad-based discussion of solutions 

within New York‟s organized bar.   

 
II. The Justice Gap  
  

A. The Need Is Extreme 
 

For the past three years, the New York Task Force has issued annual reports that studied 

low-income New Yorkers‟ access to legal assistance in civil cases.  Each year the Task Force has 

found a continuing and growing crisis.  Without legal assistance, millions of people in our State 

                                                        
5
  Hackin v. Arizona, 389 U.S. 143, 148 (1967) (dissenting opinion, Douglas, J.). 

6
  Turner v. Rogers, 131 S. Ct. 2507, 2519-20 (2011).  The Court in Turner rejected a broad due 

process right to counsel in certain civil contempt proceedings.  In doing so, it cited Vitek v. Jones, 445 

U.S. 480, 499-500 (1980) (Powell, J., concurring), which pointed out that a mental health professional 

rather than an attorney could provide necessary assistance to an inmate threatened with involuntary 

transfer to a state mental hospital. 
7
  For a discussion of Turner‟s potential implications (after oral argument but before decision), see 

http://www.concurringopinions.com/?s=tribe+rogers. 

http://www.concurringopinions.com/?s=tribe+rogers
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face “losing the roof over their heads, suffering the breakup of their families, or having their very 

livelihood threatened.”
8
  

 

In 2010, the Task Force reported that more than 2.3 million New Yorkers lacked legal 

assistance in potentially life-altering civil cases.  Unassisted litigants included:     

 

 99% of tenants in eviction cases in New York City and 98% of tenants in 

New York State;  

 99% of borrowers in consumer credit cases in New York City (nearly a 

quarter million of which are filed annually);  

 97% of parents in child support proceedings in New York City and 95% of 

parents in New York State; 

 44% of homeowners in foreclosure cases in New York State.
9
 

 

These four categories alone – landlord-tenant, consumer credit, family law, and foreclosure 

actions – represent 70% of the caseload pending on New York State dockets.
10

 

 

In 2011, the Task Force found that the crisis was continuing throughout the State:      

 

This year, the Task Force has concluded that the key findings of the Task Force‟s 

legal needs study have not changed.  Indeed, the continuing high rates of poverty 

in New York State validate those findings. . . .  [D]ata indicates that 1.2 million 

low-income New Yorkers had three or more legal problems over the course of the 

year and thereby experienced the most pressing need for civil legal help. . . .   [In 

such cases,] at best, 20 percent of the need for civil legal services is being met.
11

 

 

In 2012, the Task Force reaffirmed its previous findings in light of more recent data, 

noting again that no more than 20% “of the legal needs of low-income New Yorkers involving 

the essentials of life are being met.”
12

 

 

The Task Force‟s findings are supported by a wealth of data from a variety of sources.  

For example, in testimony presented to the Task Force in 2010, the Legal Aid Society stated that, 

because of a lack of resources, it was “able to help only one out of every nine New Yorkers who 

seek [the Society‟s] help with civil legal problems.”
13

  Among many other examples of the 

problem, the Society noted that since the economic downturn began in 2008, it had seen “a 40% 

increase in requests for health law assistance and help obtaining Medicaid, Medicare, and other 

health care coverage,” and “a stunning 800% increase in requests for foreclosure defense 

                                                        
8
  2010 Task Force Report, at 7. 

9
  Id. at 1, 16.  

10
  Id. at 16. 

11
  Task Force to Expand Access to Civil Legal Services in New York, Report to the Chief Judge of 

the State of New York, Nov. 2011 (“2011 Task Force Report”), at 15 (capitalization omitted), available at  

http://www.nycourts.gov/ip/access-civil-legal-services/. 
12

  2012 Task Force Report, at 14.   
13

  Testimony of the Legal Aid Society on the Impact of the Unmet Civil Legal Services Needs 

Throughout the State, First Dep‟t Hearing, Sept. 28, 2010, at 3, available at http://www.legal-

aid.org/media/139139/testimony092810clshearing.pdf. 

http://www.nycourts.gov/ip/access-civil-legal-services/
http://www.legal-aid.org/media/139139/testimony092810clshearing.pdf
http://www.legal-aid.org/media/139139/testimony092810clshearing.pdf
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assistance.”
14

  

 

Similarly, the Legal Services Corporation examined data from across the country in 2009 

and found that at least 50% of eligible individuals seeking assistance from the Corporation‟s 

recipient programs were turned away each year because the programs lacked sufficient 

resources.
15

  Data compiled by the Corporation‟s New York State recipient programs (outside 

New York City) showed that this national problem was mirrored locally.  In 2009 alone, for 

example, the New York programs were forced to turn away approximately 100,000 people 

seeking help.
16

 

 

These problems are long-standing and structural.  They cannot be attributed solely to the 

recent recession, nor can they be expected to disappear as the economy recovers.  Studies have 

shown a consistently wide justice gap for at least the past quarter century.  In the late 1980‟s, for 

example, data indicated that 70-80% of low-income Americans were unable to obtain necessary 

legal assistance, and 86% or more of low-income New Yorkers had unmet legal needs.
17

  Those 

numbers have persisted, or even worsened, over the last 25 years.  Effective action is long 

overdue. 

 

B. Current Efforts By the Legal Profession Are Valuable and Deserve Support, 
But Much More Is Needed   

 

New York‟s courts, lawyers, and law schools are making substantial efforts to narrow the 

justice gap.  Those efforts are laudable, but the Committee recognizes – along with the New 

York Task Force and other observers – that much more must be done.  We briefly note some of 

the legal profession‟s current efforts here.   

 

  1. Pro bono efforts by the private bar 
 

Pro bono work performed by experienced lawyers is critically important and, in many 

cases, literally life-saving.  The Committee applauds that work and those who perform it.  In its 

2012 Report, the Task Force recommended measures to increase pro bono work and monetary 

contributions by New York lawyers, including a biennial pro bono reporting requirement for the 

private bar.
18

   

 

In addition, under a recently adopted rule, New York bar applicants must now complete 

50 hours of pro bono service.
19

  The new rule will likely increase the amount of service provided 

                                                        
14

  Id.  
15

  Legal Services Corp., Documenting the Justice Gap in America: The Current Unmet Civil Legal 

Needs of Low Income Americans 2-3 (Sept. 2009), available at http://www.lsc.gov/media/reports/.   
16

  Empire Justice Center, Turned Away: A Snapshot of New York’s Justice Gap, available at 

http://www.empirejustice.org/policy-advocacy/legislative-updates/turned-away-a-snapshot-of.html. 
17

  See data cited in ABA Nonlawyer Study at 77 & Appendix E (“Legal Needs Studies from 1985-

1995”) at E-2. 
18

  2012 Task Force Report, at 32. 
19

  Advisory Committee on New York State Pro Bono Bar Admission Requirements, Report to the 

Chief Judge of the State of New York and the Presiding Justices of the Four Appellate Division 

Departments (Sept. 2012), at 1, available at http://www.nycourts.gov/attorneys/probono/. 

http://www.lsc.gov/media/reports/
http://www.empirejustice.org/policy-advocacy/legislative-updates/turned-away-a-snapshot-of.html
http://www.nycourts.gov/attorneys/probono/
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by law students and recent law graduates who are not yet admitted to the bar.  Nevertheless, any 

foreseeable increase in pro bono work – by bar applicants or by experienced lawyers – is 

unlikely to close the justice gap.    

 

 2. The civil legal aid bar 
 

The civil legal aid bar provides crucial assistance to individuals both in and out of court.  

The bar‟s efforts also have a salutary impact on the culture of our courts and the legal profession 

generally.  A network of civil legal aid programs receives funds appropriated by Congress and 

distributed by the Legal Services Corporation, as well as funds from state, local, and private 

sources.  Programs in New York include the Legal Aid Society and Legal Services for New York 

City, among many others.   

 

As noted above, however, civil legal aid programs can reach only a minority of those 

who urgently need their services.  Our nation‟s failure to commit adequate financial and other 

resources reflects a lack of political will but may also stem from a basic limitation of our legal 

system.  Although the right to counsel in criminal cases has been recognized broadly under 

federal and state constitutions, no corresponding right has been recognized in civil cases, even 

though many civil matters – landlord-tenant, foreclosure, debt collection, and other cases – may 

entail life-changing consequences comparable to the effects of criminal proceedings.
20

  Indeed, 

even in the criminal context, the right to counsel often is ineffective due to a lack of resources.  

Our society has not yet made the necessary commitments to provide appropriate legal assistance 

in either civil or criminal cases.
21

     

 

 3. Court facilities   
 
Courthouse personnel and facilities provide important assistance to unrepresented 

litigants.  Clerks‟ offices, court forms on websites, and courthouse help desks furnish basic 

information, but they cannot provide individualized advice, much less in-court representation.  

The limitations are evident.  Many litigants, for example, may be unable to read and understand 

even simplified court forms, and the utility of standardized forms often diminishes in the later 

phases of litigation, when an advocate‟s skills and judgment typically are most useful. 

 

In addition, judges themselves have sought to provide greater assistance to unrepresented 

individuals in their courtrooms.  In recent years, New York has become a national leader in 

encouraging judges to take a more active role in ensuring that pro se litigants have a basic 

understanding of the proceedings and are treated fairly at hearings.  But here, too, the limitations 

are evident.  Judges cannot abandon their neutrality in an effort to mitigate the often gross 

disparities in knowledge and expertise between unrepresented individuals and their represented 

opponents.  The disparities can be narrowed substantially only if pro se litigants have access to 

someone who can take their side and legitimately promote their interests.   

 

                                                        
20

  See, e.g., Turner v. Rogers, supra (rejecting a constitutional right to counsel in certain civil 

contempt proceedings). 
21

  See generally D. Cantrell, The Obligation of Legal Aid Lawyers To Champion Practice by 

Nonlawyers, 73 Fordham L. Rev. 883 (2004) (noting that the legal services bar has called for abolition of 

“unauthorized practice of law” restrictions). 
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 4. Law school developments  
 
In a step that may expand access to lower-cost legal services, Arizona recently adopted a 

rule that allows law students to take the bar examination before completing three full years of 

law school.
22

  Prof. Samuel Estreicher of New York University Law School, a leading advocate 

of this approach, argues that it will “reduce the cost of legal education for many and enable them 

to pursue lower-paying careers in the public service, if they are so inclined or situated.”
 23

   

 

In addition, law schools in New York and elsewhere have begun “incubator” programs to 

help recent law graduates establish small firm practices aimed at responding to the justice gap.  

Indeed, some schools are creating their own law firms for such purposes.
24

  Yet even if these 

efforts take root and flourish, the new firms will reach only a small number of unrepresented 

individuals in the foreseeable future. 

 

 5. Unbundled legal services 

 

New York‟s Rules of Professional Conduct permit the “unbundling” of legal services – 

that is, arrangements in which a lawyer performs some, but not all, of the work involved in 

traditional full-service representation, while clients undertake the remaining work themselves.
25

  

Among other things, this approach encourages attorneys to perform discrete tasks at lower cost, 

without the need to commit to comprehensive or long-term representation.  

 

The “unbundling” concept has been endorsed by the American Bar Association as well. 

An ABA study recognized the concept as a method of providing low-cost services almost 20 

years ago.
26

  In February 2013, the ABA resolved to “encourage practitioners, when appropriate, 

to consider limiting the scope of their representation, including the unbundling of legal services 

as a means of increasing access to legal services.”
27

  The ABA‟s accompanying report explains: 

 

Research clearly indicates that a growing number of people are foregoing the 

assistance of lawyers when confronted with a civil legal issue and are addressing 

their matters through self-representation.  In many instances, people are turning to 

self-help alternatives, such as document preparation services available over the 

                                                        
22

  Order amending Ariz. Sup. Ct. Rule 34 (Dec. 10, 2012), available at 

http://www.azcourts.gov/Portals/20/2012Rules/120512/R120002.pdf/. 
23

  S. Estreicher, The Roosevelt-Cardozo Way:  The Case for Bar Eligibility After Two Years of Law 

School, 15 Legis. & Pub. Policy 599, 611 (2012); see also D. Rodriguez & S. Estreicher, “Make Law 

Schools Earn a Third Year,” New York Times, Jan. 18, 2013, at A27 (New York ed.), available at 

http://www.nytimes.com/2013/01/18/opinion/practicing-law-should-not-mean-living-in-bankruptcy.html.   
24

  See, e.g., E. Bronner, “To Place Graduates, Law Schools Are Opening Firms,” New York Times, 

March 14, 2013, at A14 (New York ed.), available at http://www.nytimes.com/2013/03/08/education/law-

schools-look-to-medical-education-model.html?hpw&_r=0.   
25

  Rule 1.2(c) of the New York Rules of Professional Conduct provides:  “A lawyer may limit the 

scope of the representation if the limitation is reasonable under the circumstances, the client gives 

informed consent and where necessary notice is provided to the tribunal and/or opposing counsel.”  
26

  See ABA Nonlawyer Study at 85-88.   
27

  See ABA Resolution, adopted Feb. 11, 2013, available at 

http://www.americanbar.org/content/dam/aba/administrative/house_of_delegates/resolutions/2013_hod_

midyear_meeting_108.authcheckdam.docx.   

http://www.azcourts.gov/Portals/20/2012Rules/120512/R120002.pdf/
http://www.nytimes.com/2013/01/18/opinion/practicing-law-should-not-mean-living-in-bankruptcy.html
http://www.nytimes.com/2013/03/08/education/law-schools-look-to-medical-education-model.html?hpw&_r=0
http://www.nytimes.com/2013/03/08/education/law-schools-look-to-medical-education-model.html?hpw&_r=0
http://www.americanbar.org/content/dam/aba/administrative/house_of_delegates/resolutions/2013_hod_midyear_meeting_108.authcheckdam.docx
http://www.americanbar.org/content/dam/aba/administrative/house_of_delegates/resolutions/2013_hod_midyear_meeting_108.authcheckdam.docx
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Internet. 

 

Lawyers who provide some of their services in a limited scope manner facilitate 

greater access to competent legal services.  Limited scope representation has 

taken on several names, including “discrete task representation,” “limited 

assistance representation,” and “unbundled legal services.”  

 

To be clear, limited scope representation is used in pro bono and legal aid 

settings, but is not limited to free legal services.  Lawyers who unbundle their 

services in the marketplace are able to serve a broader range of clients because the 

cost per case is more affordable.
28

 

 

 Like some other innovations, “unbundling” may allow lawyers to provide services at 

more affordable costs.  The Committee believes, however, that adequate responses to the justice 

gap must include innovations that significantly expand the services provided by nonlawyers.     

 

III. Nonlawyers Can Play a Potentially Crucial Role in Responding to the Justice Gap  
 

A. Legal Scholars Have Shown That New Models of Representation Are 
Necessary and Practical 

  

This Committee‟s 1995 report recognized that nonlawyer services offer potentially 

significant benefits for unrepresented persons.  In the intervening years, other voices have 

likewise called for serious consideration of new models of representation.  The calls have come 

from many sectors of the profession, including scholars whose work has done much to promote 

recent court initiatives.  We highlight some of that work here. 

 

 One of the leading voices for reform is Gillian K. Hadfield, professor of law and 

economics at the University of Southern California.  In testimony prominently featured in the 

New York Task Force‟s 2012 Report, she argued forcefully for expanding the role of nonlawyers 

as a means to address the justice gap, pointing to the medical profession as a useful analogy:  

 

Does a full fledged MD have to deliver every service needed to address every 

medical issue you face in order to receive quality care?  No.  Medical care is a 

team sport, provided by a wide variety of medical professionals:  nurses, 

radiologic technologists, pharmacists, nurse practitioners, physical therapists, 

chiropractors, registered massage therapists, certified nurse midwives, certified 

registered nurse anesthetists, etc.  Many of these providers are licensed and 

authorized to provide services directly to those with medical problems.  They are 

not limited to working under the direct supervision of MDs.  Thank goodness.  

Because if they were, we‟d be paying MD rates for every sore throat and 

backache.
29

 

 

 Prof. Hadfield also noted that the role of nonlawyers has dramatically expanded in 

countries with legal systems closely related to ours:  “The United Kingdom, for example, has a 

                                                        
28

  Id., Report at 1. 
29

  2012 Task Force Report, at 38. 



 

 

10 
 

long history of allowing a wide variety of differently trained individuals and organizations to 

provide legal assistance.  And fortunately some very fine legal scholars have studied how well 

this works.  Their key finding:  it works very well. . . .”
30

   

 

Likewise, Prof. Laurel Rigertas at Northern Illinois University Law School cites the 

medical profession as a model and calls for a similar “stratification” of legal roles:   

 

[S]tratification would involve the training, education and licensure of 

professionals – other than lawyers – to provide some legal services.  For example, 

a one-year program that focused on housing law could lead to a limited license as 

a housing advocate.  This might be an effective way for the private marketplace to 

provide affordable legal services in areas of high consumer demand while 

protecting consumers from incompetent services.
31

   

 

 Prof. Renee Knake at Michigan State University Law School has offered additional 

arguments for new models of representation, with an emphasis on possible market solutions.
32

  

Although corporate ownership of legal practices remains prohibited in the United States, Prof. 

Knake suggests that allowing such ownership could channel substantial economic resources into 

serving the unmet needs of a large portion of the population, particularly through retail outlets.  

She notes, for example, that Wal-Mart aims to serve an estimated 30 million households that 

never or rarely use bank accounts – the very same households that could benefit from, but are 

least likely to have access to, affordable legal representation.
33

 

 

 Other scholars emphasize that although specific arrangements may vary, broadening the 

role of nonlawyers is inevitable and necessary.  Prof. Herbert Kritzer at the University of 

Minnesota Law School argues that expanding the role of “those who do not possess the full 

credentials of a legal professional has the potential of greatly widening access to legal 

services.”
34

  Initially, he suggests, this will occur as a broader array of standardized services are 

“offered through firms headed by lawyers but with services actually provided by specialized 

nonlawyers” at lower cost.  At later stages, “[a]s the standardized services become increasingly 

accepted, legal services firms would not necessarily require the employment of any lawyers.”
35

 

  

B. Nonlawyers May Be Capable of Performing Certain Legal Tasks in 
Appropriate Circumstances   

  

 Much of the scholarly work described above rests on a basic observation:  some of the 

tasks involved in assisting low-income individuals are relatively simple and, in appropriate 

circumstances, could be performed effectively by nonlawyers with some degree of training, or 

                                                        
30

  Id. at 39.   
31

  L. Rigertas, Stratification of the Legal Profession:  A Debate in Need of a Public Forum, ABA J. 

of Prof. Lawyer 79, 106 (2012).   
32

  R. Knake, Democratizing the Delivery of Legal Services, 73 Ohio St. L.J. 1 (2012). 
33

  Id. at 7. 
34 

  H. Kritzer, The Professions Are Dead, Long Live the Professions: Legal Practice in a 

Postprofessional World, 33 Law & Society Rev. 713, 743 (1999), available at 

http://users.polisci.wisc.edu/kritzer/research/legalprof/postprof.htm. 
35 

  Id.; see also Cantrell, supra note 21, at 886-88. 

mailto:kritzer@polisci.wisc.edu
http://users.polisci.wisc.edu/kritzer/research/legalprof/postprof.htm
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even by untrained but intelligent laypersons.  This observation applies in a variety of contexts, 

including litigation.  As Prof. Deborah Rhode of Stanford Law School has pointed out, 

nonlawyers can play increased roles as courts continue to streamline proceedings in the types of 

cases that most frequently involve pro se litigants.
36

 

 

New York is a leader in the effort to simplify such proceedings.  For example, the New 

York State Courts Access to Justice Program has developed technologies called “Advocate 

Document Assembly Programs” for collecting court forms and providing “advocates with a 

much faster method of interviewing a litigant and producing court papers.”  The expectation is 

that “a trained advocate will assist the litigant through the process and will be available to ensure 

that a prima facie pleading is produced and terms and concepts are explained.”
37

   

 

More exploration is needed to determine which tasks of potential benefit to unrepresented 

individuals could be performed effectively by nonlawyers, which types of cases would be 

appropriate for such services, and what forms of training, regulation, or other forms of oversight 

would be needed.  Consider, for example, the tasks that might be helpful to persons in debt 

collection or eviction proceedings:  

 

 explain how representation by an attorney differs from assistance by a 

nonlawyer, and how both differ from proceeding pro se;  

 

 explain the complaint and other legal filings;  

 

 explain court procedures and what the litigant is required to do next;  

 

 assemble necessary facts and documents; 

 

 help the litigant obtain, complete, and file required court forms;  

 

 help organize statements, questions, and documents the litigant wants to 

present in court;  

 

 advise the litigant with regard to preserving documents, communicating by 

certified or registered mail, making notes of relevant phone calls or other 

communications, etc.;  

 

 advise the litigant with regard to appropriate dress and comportment in court; 

 

 remind the litigant of court dates, and accompany him or her to the courthouse 

to provide moral and emotional support.  

 

 

                                                        
36

  D. Rhode, Whatever Happened to Access to Justice?,  42 Loy. L.A. L. Rev. 869, 885-86 (2009), 

available at http://digitalcommons.lmu.edu/cgi/viewcontent.cgi?article=2670&context=llr.. 
37

  New York State Courts Access to Justice Program, 2012 Report, at 34, available at 

http://www.nycourts.gov/ip/nya2j/pdfs/NYA2J_2012report.pdf. 

http://digitalcommons.lmu.edu/cgi/viewcontent.cgi?article=2670&context=llr
http://www.nycourts.gov/ip/nya2j/pdfs/NYA2J_2012report.pdf
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We consider now some examples of how these and similar tasks are already being 

performed by nonlawyers in certain judicial and administrative settings.   

 

IV. Nonlawyers Already Provide Legal Services in Limited Circumstances   
 

 In evaluating models for expanding the role of nonlawyers, it is useful to consider the 

range of services that nonlawyers already are authorized to perform in various circumstances.  

Such services fall into three broad categories:   

 

 providing legal information outside court or agency proceedings; 

 

 providing moral support inside court or agency hearing rooms; and 

 

 providing legal advice (not just information) and actual representation in 

some court and agency proceedings.      

 

Nonlawyers also operate in a variety of employment capacities, including:     

 

 as an employee of a nonprofit social services agency or legal services 

organization, which does not charge a fee and provides attorney 

supervision;    

 

  as an employee of a law firm, which charges a fee and provides attorney 

supervision;  

 

  as an employee of a nonlawyer firm, which charges a fee and does not provide 

attorney supervision; 

 

  as an independent service provider, who may or may not charge a fee and 

does not work under attorney supervision.    

  

A. Court Proceedings 
 
 1. Landlord-tenant  

 

  Each year millions of New Yorkers are involved in landlord-tenant proceedings.  In 

New York City, cases are heard in the Housing Part of Civil Court; in 99% of those cases, the 

tenants lack counsel.
38

  Elsewhere in the State, cases are heard in civil courts, town and village 

courts, county courts, and district courts; in 98% of those cases, the tenants lack counsel.
39

  

 

Some limited sources of nonlawyer assistance are available in landlord-tenant cases:   

 

 Housing Court help desks.  Housing Court Answers, a nonprofit 

organization, operates help desks within New York City‟s Housing Court.  

                                                        
38

  2010 Task Force Report, at 1. 
39

  Id.   
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The desks are staffed by nonlawyers who provide information about the 

Court‟s proceedings, explaining, for example, the roles of various court 

personnel and identifying possible sources of additional assistance.   

 

 Court-sponsored courses.  Some courts offer courses to the public, taught 

by nonlawyer staff, regarding basic matters such as defenses to non-

payment proceedings and nuisance holdovers, proceedings to obtain 

repairs, and information about public benefits and housing rights. 

 

 Student volunteers.  Law students and undergraduates from participating 

schools can volunteer to assist pro se tenants and landlords in nonpayment 

proceedings through the New York City Civil Court‟s Resolution 

Assistance Program (RAP).  RAP assistants provide support in hallway 

negotiations concerning parties‟ claims or defenses, encourage parties to 

discuss settlement with the court where appropriate, and provide 

information regarding sources of legal and other assistance.  RAP 

assistants may not provide legal advice or participate in actual negotiations 

or settlement conferences.  RAP assistants must attend a brief training 

course and commit to providing a minimum of six hours of service per 

year.
40

  

 

 Guardians ad litem (“GAL’s”).  Nonlawyer volunteers may advocate on 

behalf of mentally or physically impaired litigants facing eviction through 

the New York City Civil Court‟s Housing Court Guardian Ad Litem 

Program.  GAL‟s make court appearances, negotiate settlements between 

tenants and landlords, obtain help for litigants from social services 

agencies, and provide other assistance.  GAL‟s do not have the legal 

authority to manage personal affairs.  Candidates must submit background 

information, provide professional references, and complete a training 

course.  Once accepted, they are placed on a list of available GAL‟s 

circulated to the court‟s supervising judges for appointment in individual 

cases.  Volunteers commit to serving a minimum of three appointments 

over the course of one year.
41

  In some instances, GAL‟s receive 

compensation by the Human Resources Administration.
42

  

  

2.  Foreclosure 
 

In residential foreclosure actions, over 75% of the defendants in New York City and over 

66% in New York State are unrepresented.
43

  By contrast, the plaintiffs in such actions are 

typically sophisticated lenders with highly experienced counsel.  Many proceedings are 

                                                        
40

  New York City Housing Court, Prospective RAP Assistants, available at 

http://www.courts.state.ny.us/courts/nyc/housing/rap_prospective.shtml. 
41

  Guardian Ad Litem Program – NYC Civil Court, Housing Part, available at 

http://www.nycourts.gov/ip/nya2j/diverseneeds/GAL.shtml. 
42

  See 2012 Task Force Report, Appendix 17, at 19-20. 
43

  2011 Report of the Chief Administrator of the Courts, at 5, available at 

http://www.nycourts.gov/publications/pdfs/ForeclosuresReportNov2011.pdf. 

http://www.courts.state.ny.us/courts/nyc/housing/rap_prospective.shtml
http://www.nycourts.gov/ip/nya2j/diverseneeds/GAL.shtml
http://www.nycourts.gov/publications/pdfs/ForeclosuresReportNov2011.pdf
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complicated and involve numerous potential defenses and counterclaims, which unrepresented 

litigants often lack the ability to understand, much less assert.  In addition, settlement 

conferences are mandatory and often involve a lengthy process of four to eight sessions.   

 

Sources of nonlawyer assistance in such cases include:   

 

 Nonprofit counseling agencies.  The U.S. Department of Housing and 

Urban Development certifies nonprofit counseling agencies to provide 

borrowers with specialized assistance in foreclosure cases.  Among other 

things, nonlawyer counselors working for certified agencies explain the 

settlement process, help assemble documents, seek accommodations such 

as extensions of time and loan modifications, prepare loan modification 

papers, and arrange short sales.  They are not authorized to provide legal 

or tax advice, and do not appear in court.  The program is funded with 

assistance from the Office of the New York Attorney General.  

 

 Nonprofit legal services agencies.  Free assistance is also available from 

nonlawyers at legal services organizations, operating under attorney 

supervision.  The nonlawyers cannot provide legal advice but can explain 

the foreclosure process and help prepare loan modification applications or 

a pro se answer. 

 

 For-profit counseling businesses.  Companies operating for profit may 

offer similar assistance – particularly loan modification services – for a 

fee, but are prohibited from collecting fees in advance 

 
3. Consumer credit  
 

In 2009, over 240,000 debt collection cases were filed in New York City Civil Court.
44

  

In 99% of those cases, the debtors were unrepresented, while 100% of creditors had legal 

counsel.
45

  Indeed, creditors typically are represented by a cadre of highly experienced law 

firms.
46

  The disparity in expertise is reflected by a striking imbalance in outcomes.  It has been 

found that 80% of these cases result in default judgments.
47

 

 

When default judgments are entered, creditors‟ submissions are often legally inadequate 

but go unopposed because debtors lack the basic knowledge to evaluate and challenge them.
48

  In 

                                                        
44

  2010 Task Force Report, at 16.     
45

  Id. at 1, 16. 
46

  See Urban Justice Center, Debt Weight: The Consumer Credit Crisis in New York City and Its 

Impact on the Working Poor, at 1 (Oct. 2007) (cited hereafter as Debt Weight), available at 

http://www.urbanjustice.org/pdf/publications/CDP_Debt_Weight.pdf. 
47

  Id. at 1, 9. 
48

  Id. at 9-10; see also Pavlov v. Debt Resolvers USA, Inc., 28 Misc. 3d 1061, 1076, 907 N.Y.S.2d 

798, 810 (N.Y. Civ. Ct., Richmond Cty. 2010) (the “vast majority” of consumer debt cases in New York 

City Civil Court result in default judgments against defendants; only about 30% of defendants appear and 

answer, and the “vast majority” of those are unrepresented). 

http://www.urbanjustice.org/pdf/publications/CDP_Debt_Weight.pdf
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other cases, pro se debtors appear but fail to recognize and assert valid defenses.
49

  In many such 

cases, debtors may forego legal representation because the cost of hiring a lawyer exceeds the 

amount in issue.  Yet an adverse judgment can have devastating effects on a low-income debtor.  

The judgment creditor can garnish wages and freeze bank accounts, crippling the debtor‟s ability 

to pay for basic needs such as food, rent, utilities, and medical care.  The resulting negative 

credit record may impair the debtor‟s long-term ability to find work and housing.   

 

New York expressly bars nonlawyers from providing certain types of services to debtors 

except on a pro bono basis.  In particular, for-profit businesses are prohibited from offering 

“budget planning services,” which involve the distribution of a debtor‟s funds to creditors.
50

  The 

prohibition stems from the long history of fraud and abuse associated with businesses that 

purport to provide debt negotiation and credit counseling.
51

  A report issued recently by the New 

York City Bar Association‟s Civil Court Committee and Consumer Affairs Committee formally 

opposed a proposal to relax New York‟s prohibition.
52

  The report supports a broad ban on “any 

debt relief service – whether debt settlement, debt negotiation (otherwise known as debt 

management), or credit counseling – for a fee that is more than nominal.”
53

   

 

Debtors may still obtain limited assistance from nonlawyers, particularly from these 

sources:       

 

 Law school and college students, acting under attorney supervision.  

Debtors may obtain free legal information and advice from the Civil Legal 

Advice and Resource Office (“CLARO”), which operates under the 

auspices of the New York State Unified Court System‟s Access to Justice 

Program.  CLARO runs court-based, walk-in clinics in all five boroughs 

of New York City.  The clinics are staffed by law school and college 

students who are supervised by volunteer attorneys.  CLARO typically 

deals with non-bankruptcy cases involving credit card debt, medical debt, 

student loans, car loans, and utilities.  Staffers explain the court process, 

educate debtors on what to expect at their court hearings, and help draft 

court filings such as answers and motions to open default judgments.  

They do not represent debtors in court. 

 

 Civil Court clerks.  New York City Civil Court clerks may help debtors 

answer a complaint by assisting them in completing a pre-printed form 

(the “Consumer Credit Transaction Answer in Person”), which provides a 

list of defenses.  The clerk fills out the form based on information 

                                                        
49

 Debt Weight at 1. 
50

  N.Y. Gen. Bus. Law § 455.   
51

  See, e.g., New York City Bar Ass‟n, Profiteering from Financial Distress: An Examination of the 

Debt Settlement Industry (May 2012), available at 

http://www2.nycbar.org/pdf/report/uploads/DebtSettlementWhitePaperCivilCtConsumerAffairsReportFI

NAL5.11.12.pdf 
52

  New York City Bar Ass‟n, Report on Legislation by the Civil Court Committee and Consumer 

Affairs Committee, available at 

http://www2.nycbar.org/pdf/report/uploads/BudgetplanningConsumerCivilCtReportFINAL6.17.11.pdf. 
53

  Id. at 4.   

http://www2.nycbar.org/pdf/report/uploads/DebtSettlementWhitePaperCivilCtConsumerAffairsReportFINAL5.11.12.pdf
http://www2.nycbar.org/pdf/report/uploads/DebtSettlementWhitePaperCivilCtConsumerAffairsReportFINAL5.11.12.pdf
http://www2.nycbar.org/pdf/report/uploads/BudgetplanningConsumerCivilCtReportFINAL6.17.11.pdf
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provided by the debtor, sends the answer to the plaintiff, and advises the 

debtor of the hearing date.  In addition, the Court‟s website provides 

litigants with information regarding defenses and counterclaims, 

definitions, and explanations of procedure.
54

  

 

4. Family courts 
 

 New York‟s Family Court and State Supreme Court address a wide spectrum of family 

law matters, including divorce, child and spousal support, child custody, abuse and neglect 

charges, termination of parental rights, guardianship, placement, and delinquency.  At least 80% 

of family law cases involve one or more pro se parties.  In many cases, a pro se party faces a 

represented opponent.
55

  

  
 Sources of nonlawyer assistance include:  

 

 Family Court clerks.  Court clerks help pro se litigants fill out paperwork, 

such as the petition necessary to obtain an order of protection. 

 

 Court-appointed special advocates/assistants (CASAs).  CASAs are 

appointed by Family Court judges to serve as advocates for abused, 

neglected, or at-risk children.
56

  All CASAs receive at least 30 hours of 

training, take an oath to uphold the best interests of the children, and are 

sworn in by the Family Court.  They function as “friends of the court,” 

attending all court hearings and certain other proceedings, monitoring 

court orders, and reporting directly to the court.  CASAs are supervised by 

the CASA program‟s directors or volunteer coordinators, and attorney 

supervision is not required. 

 

 Friends and relatives.  New York‟s Family Court Act provides that 

“[u]nless the court shall find it undesirable,” a petitioner may bring a non-

witness friend, relative, counselor, or social worker to the courtroom.  

Such a person has no right to participate in the proceedings, but the court 

may call him or her as a witness.
57

    

 

5. Tribal courts  
 

Some Native American tribal courts allow nonlawyer advocates, called “lay counselors,” 

to perform all of the functions of a professional attorney in both civil and criminal proceedings.  

In the tribal courts of the Ute Indian Tribe, for example, any party in any proceeding may choose 

to be represented by a lay counselor instead of a professional attorney.
58

 

 

                                                        
54

  See, e.g., http://www.courts.state.ny.us/COURTS/nyc/civil/procedural.shtml. 
55

  See 2012 Task Force Report, Appendix 17, at 21. 
56         See http://www.courts.state.ny.us/ip/casa/publications/Chapter1-TheCASAProgramInNYS.pdf.  
57

  N.Y. Family Court Act § 838. 
58

  Law and Order Code of the Ute Indian Tribe of the Uintah and Ouray Reservation § 1-5-1 et seq., 

available at http://www.narf.org/nill/Codes/uteuocode/utebodytt1.htm. 

http://www.courts.state.ny.us/COURTS/nyc/civil/procedural.shtml
http://www.courts.state.ny.us/ip/casa/publications/Chapter1-TheCASAProgramInNYS.pdf
http://www.narf.org/nill/Codes/uteuocode/utebodytt1.htm
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The Tribe‟s Law and Order Code effectively places lay counselors on the same footing as 

professional attorneys, although no special training or certification appears to be required for lay 

counselors.  When acting as representatives, lay counselors:   

 

 bear “the same ethical obligations of honesty and confidentiality” as 

professional attorneys; 

 

 are subject to the same attorney-client privilege, which attaches “in 

appropriate circumstances”; 

 

 are “deemed officers of the Court” and governed by the same disciplinary 

rules as professional attorneys, including “the requirements and suggested 

behavior of the Code of Professional Responsibility as adopted by the 

American Bar Association”;  

 

 like professional attorneys, may be required to represent “without 

compensation or without full compensation” persons who are deemed by a 

Tribal Court judge to have “a particularly urgent need for such 

representation but are personally unable to afford to pay for such legal 

help.”
59

   

 

Similar provisions can be found in other Native American tribal codes.  Some codes, 

however, require that lay counselors pass a “bar examination” (administered by a tribal executive 

board) or a “certified paralegal training program.”
60

  

 

B. Administrative Proceedings  
 

Some federal and New York State agencies allow nonlawyers to represent clients in 

administrative proceedings, and in some cases allow the nonlawyers to charge fees.  In federal 

Social Security proceedings, for example, nonlawyers may be compensated from a claimant‟s 

award of retroactive benefits; and in immigration cases, firms employing nonlawyers may charge 

a nominal fee for their services.  Nonlawyers may also appear in state unemployment and 

workers‟ compensation proceedings.  The federal and state agencies impose various regulatory 

requirements on nonlawyers who practice before them.  Often these include minimum 

requirements of education, training, and experience; a showing of good moral character; 

insurance or bonding requirements; disciplinary procedures; and fee limitations.   

 

 

 

 

1. Social Security benefits 
                                                        
59

  Id. §§ 1-5-1, 1-5-6; see also id. § 1-5-7 (identical oath prescribed for attorneys and lay counselors 

upon admission). 
60

  See, e.g., Assiniboine & Sioux Tribes Fort Peck Tribal Code § 501(b) (bar examination), 

available at http://www.indianlaw.mt.gov/fortpeck/codes/default.mcpx; Winnebago Tribal Code §§ 1-

402, 1-403 (certified paralegal training program), available at 

http://www.winnebagotribe.com/images/tribal_court/2012%20WTN%20TRIBAL%20CODE.pdf. 

http://www.indianlaw.mt.gov/fortpeck/codes/default.mcpx
http://www.winnebagotribe.com/images/tribal_court/2012%20WTN%20TRIBAL%20CODE.pdf
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The Social Security Administration allows nonlawyers to represent claimants seeking 

Social Security disability insurance benefits.  A relative, friend, or “other spokesman” may serve 

in that capacity,
61

 provided that he or she “is generally known to have a good character and 

reputation,” is “capable of giving valuable help” in connection with the claim, and is not 

disqualified or legally prohibited from doing so.
62

 

 

Additional requirements apply to nonlawyer representatives who seek compensation for 

their services.  In such cases, the nonlawyer must (1) have a bachelor‟s degree from an 

accredited institution, or at least four years of relevant professional experience and either a high 

school diploma or GED certificate; (2) pass a written examination regarding relevant Social 

Security Act provisions and recent court decisions; (3) maintain professional liability insurance 

of at least $500,000; (4) pass a criminal background check; and (5) meet continuing education 

requirements.
63

  If the claimant is successful, the agency is authorized to withhold up to 25% of 

the past-due benefits awarded or $4,000 (whichever is less) as payment for the nonlawyer‟s 

services, subject to certain other requirements.
64

 

   
  2. Immigration  
 
 Immigration decisions are made in the first instance by the U.S. Citizenship and 

Immigration Services (“USCIS”), which reviews applications for visas, green cards, and asylum.  

The application process requires knowledge of immigration law and procedures (which are 

complex and subject to frequent change), factual development, and pursuit of a Freedom of 

Information Act request to discover the applicant‟s history of interaction with the government.  

Initial decisions are based on written submissions and in some cases an interview.   

 

Applicants denied relief at the USCIS level may be subject to deportation or removal.  

The next stage involves Immigration Court proceedings conducted by the Department of 

Justice‟s Executive Office for Immigration Review.  Matters may also reach that level if a 

noncitizen is arrested and detained upon discovery of unlawful status.  Immigration Court 

decisions are subject to review by the Board of Immigration Appeals, and its decisions in turn 

are subject to review by the U.S. Court of Appeals.  

 

 Many individuals lack representation in Immigration Court proceedings.  One recent 

study showed that 67% of detained individuals were unrepresented in New York removal 

proceedings.  Moreover, even where individuals are represented, the quality of representation is 

often considered inadequate by the presiding judges.
65

   

 

Nonlawyers may play limited but important roles in immigration cases:   

                                                        
61

  45 C.F.R. § 205.10(a)(3)(iii). 
62

  20 C.F.R. § 404.1705. 
63

  76 Fed. Reg. 45184, 45186-89 (July 28, 2011), available at http://www.gpo.gov/fdsys/pkg/FR-

2011-07-28/pdf/2011-19026.pdf. 
64

  42 U.S.C. § 406. 
65

  See “Accessing Justice:  The Availability and Adequacy of Counsel in Removal Proceedings,” 33 

Cardozo L. Rev. 357, 367-68 (2011), available at 

http://www.cardozolawreview.com/Joomla1.5/content/33-2/NYIRS%20Report.33-2.pdf.  

http://www.gpo.gov/fdsys/pkg/FR-2011-07-28/pdf/2011-19026.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-07-28/pdf/2011-19026.pdf
http://www.cardozolawreview.com/Joomla1.5/content/33-2/NYIRS%20Report.33-2.pdf
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 Accredited representatives of recognized nonprofit organizations.  

“Accredited representatives” of a “recognized” nonprofit organization 

may participate in Immigration Court proceedings to the same extent as 

attorneys.  However, the organization may charge only a “nominal” fee for 

its services, and must demonstrate that its “knowledge, information and 

experience” are adequate to provide appropriate representation.  There is 

no requirement that the organization employ a supervisory attorney, 

although many authorized organizations with adequate funding do.  

Examples of such organizations in New York City include Catholic 

Charities, CUNY Citizenship NOW, and Sanctuaries for Families.
66

 

 

 “Other qualified representatives,” including “reputable individuals.” 

Federal regulations also permit other categories of nonlawyers to provide 

representation in immigration cases.  These include law graduates who are 

not yet admitted to the bar and law students, under specified conditions.  

Another category consists of “reputable individuals” who are “of good 

moral character”; appear on an “individual case basis” at the noncitizen‟s 

request; receive no compensation; and have a pre-existing relationship 

with the noncitizen (for example, as a relative or friend), although the last 

requirement may be waived “where adequate representation” is otherwise 

unavailable.
67

 

 

The Committee notes that, in contrast to these legitimate representatives, so-called 

“notarios” and “travel agents/translators” in minority communities often victimize immigrants 

through the unauthorized practice of law and other forms of misconduct.  The unauthorized 

services include, for example, the selection, preparation, and submission of USCIS forms.  In 

many cases, the nonlawyers charge more than immigration lawyers for similar services.  

Although efforts to eliminate the abuses have been made, more needs to be done.
68

  

     
3. Unemployment insurance benefits  

 
New York State‟s Unemployment Insurance Appeals Board allows nonlawyers to serve 

as “registered representatives” of claimants seeking unemployment insurance benefits.  At Board 

hearings, registered representatives are authorized to present a claimant‟s case, introduce 

                                                        
66

  The Department of Justice lists recognized organizations and accredited representatives at 

http://www.justice.gov/eoir/statspub/raroster.htm.   
67

  See 8 C.F.R. § 292.1.  
68

  See, e.g., Cantrell, supra note 21, at 893.  In an effort to protect immigrants in this context, New 

York City‟s Local Law 31 attempts to regulate – but does not license or certify – nonlawyers who provide 

“immigration assistance services” for profit.  See N.Y.C. Admin. Code §§ 20-770 to 20-780.  Whether the 

regulation is effective in preventing fraud or ensuring adequate representation is open to question.  See 

generally C. Shannon, “To License or Not to License? A Look at Differing Approaches to Policing the 

Activities of Nonlawyer Immigration Service Providers,” 33 Cardozo L. Rev. 437, 457-65 (2011). 

http://www.justice.gov/eoir/statspub/raroster.htm
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documentary evidence, cross-examine opposing parties and their witnesses, and give a closing 

summation.
69

 

 
To qualify as a registered representative, a nonlawyer must (1) have a high school 

diploma or its equivalent; (2) have at least 16 hours of work experience or have taken courses in 

specified areas (administrative law and procedure, labor law, unemployment insurance, or civil 

practice and procedure); and (3) be of good moral character.  In addition, the applicant “may” 

have to pass an examination, and “should have some experience with hearings and a working 

knowledge” of Article 18 of New York‟s Labor Law and the Board‟s rules and recent 

decisions.
70

  As part of the application process, a nonlawyer must submit a detailed resume and 

five references, must indicate whether he or she intends to engage full-time in representing 

claimants for a fee, must be interviewed by the Board, and upon certification must obtain a 

surety bond of $500.
71

   

 

The Board maintains a list of registered representatives and their contact information, 

which is supplied to claimants and available online.  Registered representatives may charge a fee 

only if their client has won an award.  Payments are limited to $75 per hour for nonlawyers 

($100 per hour for lawyers).  The representative must present a detailed certification of the 

services performed.  The Board then approves a fee based on the total benefit to the claimant, the 

time spent on the representation, the legal and factual complexities of the case, and any other 

factors the Board deems relevant.
72

  

 

4. Workers’ compensation benefits  
 

The New York State Workers‟ Compensation Board authorizes nonlawyers to practice 

before the Board, subject to a licensing requirement.
73

  To qualify for a license, an applicant 

must be at least 18 years old and a U.S. citizen or lawful permanent resident, have a high school 

diploma or its equivalent, reside or have a regular place of business in New York State, be of 

good moral character, and have “competent knowledge of the law and regulations relating to 

workers‟ compensation matters and the necessary qualifications to render service to his or her 

client.”
74

  The nonlawyer must also pass a written examination, submit to possible “oral review 

at the Board‟s discretion,” and participate in an orientation program covering Board procedures 

and the legal and ethical responsibilities of practitioners.
75

   

 

                                                        
69

  Fact Sheet, New York State Unemployment Insurance Appeal Board, available at  

http://www.labor.ny.gov/sites/ui-appeal/pdf/RegisteredRepresentativeFactSheet.pdf. 
70

  Id. 
71

  Id. 
72

  See 12 N.Y. Comp. Codes Rules & Regs, § 460.6; Unemployment Insurance Appeals Board, 

Attorney and Registered Representative Fee Schedule, available at http://www.labor.ny.gov/sites/ui-

appeal/pdf/Attorney-and-Registered-Representative-Fee-Schedule.pdf. 
73

  New York State Workers‟ Compensation Board, Licensed Representative Regulations § 302-1.1, 

available at http://www.wcb.ny.gov/content/main/wclaws/30213.jsp#sec1b.  
74

  Id. § 302-1.2. 
75

  Id. §§ 302-1.4, 302-1.7.  Law graduates who are not yet admitted to the bar and law students may 

also practice before the Board, under a separate set of conditions.  Id. §§ 302-1.1, 302-1.6. 

http://www.labor.ny.gov/sites/ui-appeal/pdf/RegisteredRepresentativeFactSheet.pdf
http://www.labor.ny.gov/sites/ui-appeal/pdf/Attorney-and-Registered-Representative-Fee-Schedule.pdf
http://www.labor.ny.gov/sites/ui-appeal/pdf/Attorney-and-Registered-Representative-Fee-Schedule.pdf
http://www.wcb.ny.gov/content/main/wclaws/30213.jsp#sec1b
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 The regulations specify representatives‟ duties to their clients and the Board.  Among 

other things, representatives are expected to have full knowledge of their client‟s case, prepare 

diligently for handling all matters relating to the case, ascertain and fully disclose to the client 

the relevant facts and questions of law, fairly advise the client as to the merits of the case, 

disclose to the client in writing any potential conflicts of interest, transfer or accept transfer of a 

case only with approval by the Board, and withdraw from representing a client only after giving 

five days‟ written notice to the client (which must also be filed with the Board).
76

   

 

 The regulations also require representatives to conduct themselves as lawyers would in a 

court; maintain a register of their cases for Board inspection; display their licenses; and appear 

only in connection with cases in which they have been directly retained.  Representatives may 

receive fees only if authorized by the Board or by a referee, and are strictly prohibited from 

receiving any other compensation for their services.
77

 

    
V. Roles for Nonlawyers Are Already Being Expanded  
 

 In recent years, several jurisdictions have extended the activities of nonlawyers 

substantially beyond the limited practices described above.  We describe some of those 

developments here:  the “McKenzie Friend” and “lay advocate” concepts in England and Wales; 

Washington State‟s authorization of “Limited License Legal Technicians”; and the “independent 

paralegal” model, variations of which have been adopted in California, Arizona, and Canada.    
 
 A. Nonlawyer Advisers in England and Wales 
 

In England and Wales, nonlawyers are allowed to render legal advice to a far greater 

extent than nonlawyers in the United States.  As a general matter, those other countries do not 

limit to attorneys what we would consider the “practice of law.”  Instead, they reserve for 

attorneys the right to provide particular services including the right to conduct litigation, appear 

before certain courts, prepare various types of contracts, engage in specific probate and notarial 

activities, and administer oaths.  On the other hand, nonlawyers are permitted to write wills, 

consult on employment disputes, and manage personal injury and other types of claims out of 

court – all without licensing or regulation.  Nonlawyers can also provide immigration advice, 

although that activity is subject to regulation.
78

  

  

Given this scheme, numerous “advice agencies” offer nonlawyer counseling and other 

services on a broad range of issues.  For example, the Citizens‟ Advice Bureau announces on its 

website that it operates in 3,500 locations and provides free advice to more than two million 

people a year on “any issue,” including debt, employment, housing, immigration, “plus 

everything in between.”
79

  The advice bureaus direct clients who need more specialized legal 

advice to trained lawyers, while nonlawyers handle more routine matters. 

                                                        
76

  Id. § 302-2.1. 
77

  Id. §§ 302-2.2, 302-2.4. 
78

  See generally Legal Services Institute, The Regulation of Legal Services: Reserved Legal 

Activities – History and Rationale (Aug. 2010), available at 

http://www.legalservicesinstitute.org.uk/LSI/LSI_Papers/Discussion_Papers/Reserved_Legal_Activities_

_History_and_Rationale/. 
79 

 See http://www.citizensadvice.org.uk/index/aboutus/factsheets/cab_key_facts.htm. 

http://www.legalservicesinstitute.org.uk/LSI/LSI_Papers/Discussion_Papers/Reserved_Legal_Activities__History_and_Rationale/
http://www.legalservicesinstitute.org.uk/LSI/LSI_Papers/Discussion_Papers/Reserved_Legal_Activities__History_and_Rationale/
http://www.citizensadvice.org.uk/index/aboutus/factsheets/cab_key_facts.htm
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1. “McKenzie Friends” 
 

In England and Wales, lay persons known as “McKenzie Friends” may appear alongside 

litigants in some court proceedings.
80

  Anyone can serve as a Friend, including a family member, 

neighbor, trained volunteer affiliated with an organization, or someone who regularly serves as a 

Friend.
81

  With disclosure to the court, the Friend can be paid.   

 

The role of McKenzie Friend was established by the courts and is regulated under a 

court-issued “Practice Guidance.”
82

  Although litigants have a general right to “reasonable 

assistance,” courts have the discretion to decide in a particular case that “the interests of justice 

and fairness” do not require assistance by a McKenzie Friend.
83

  If assistance is allowed, the 

Friend is authorized to “provide moral support” to the litigant, “take notes,” “help with case 

papers,” and “quietly give advice on any aspect of the conduct of the case.
84 

 The Friend may not, 

however “(i) act as the litigants‟ agent in relation to the proceedings; (ii) manage litigants‟ cases 

outside court, for example by signing court documents; or (iii) address the court, make oral 

submissions or examine witnesses.”
85

  The emphasis, thus, is on “quiet” advice.   

 

In exceptional circumstances, a court may allow a Friend to take on the additional 

role of “lay advocate” (described further below), who may then cross-examine witnesses 

and present oral argument.  

 

Courts “ordinarily” allow the participation of a Friend,
86

 but may decline to do so if 

participation “might undermine or has undermined the efficient administration of justice.”
87

  The 

“Practice Guidance” offers the following examples of circumstances in which a Friend may be 

denied permission to participate: 

 

 the assistance is being provided for an improper purpose;  

                                                        
80

  The name “McKenzie Friend” derives from an English divorce case, McKenzie v. McKenzie, 

[1971] P33, [1970] 3 All ER 1034, [1970] 3 WLR 472, in which a lawyer who was qualified to practice in 

Australia but not in England sought to accompany the husband and offer assistance at trial.  The trial 

court denied permission, but the appellate court, citing precedent going back to 1831, ruled that the 

lawyer should have been allowed to sit with the husband, take notes, and pass questions to the husband 

for cross-examination, but not advocate directly to the court.  
81

  See, e.g., Cantrell, supra note 21, at 888-91.  U.K. social service and advocacy groups (such as 

“Families Need Fathers,” www.fnf.org.uk) often provide lists of „trained” McKenzie Friends.  
82

  Practice Guidance: McKenzie Friends (Civil and Family Courts), issued July 12, 2010 (“Practice 

Guidance”), available at  

http://www.judiciary.gov.uk/Resources/JCO/Documents/Guidance/mckenzie-friends-practice-guidance-

july-2010.pdf. 
83

  Id. at 1; see also Regina  v. Leicester City Justices et al., ex parte Barrow et al., 2 QB 260, [1991] 

3 WLR 368. 
84

  Practice Guidance, at 1.   
85

  Id.   
86

  Id.; see also In the Matter of the Children of Mr. O’Connell, Mr. Whelan and Mr. Watson, [2005] 

EWCA Civ. 759, [2005] 3 WLR 1191, [2005] 2 FLR 967. 
87

  Practice Guidance, at 3.   

http://www.fnf.org.uk/
http://www.judiciary.gov.uk/Resources/JCO/Documents/Guidance/mckenzie-friends-practice-guidance-july-2010.pdf
http://www.judiciary.gov.uk/Resources/JCO/Documents/Guidance/mckenzie-friends-practice-guidance-july-2010.pdf
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 the assistance is unreasonable in nature or degree;  

 

   the Friend is subject to a civil proceedings order or a civil restraint order;  

 

   the Friend is using the litigant as a “puppet”; 

 

   the Friend is directly or indirectly conducting the litigation;  

 

   the court is not satisfied that the Friend fully understands the duty of 

confidentiality.
88

 

 

 A report by the Civil Justice Council of England and Wales states that “the general view 

from judges and staff was that on balance it was better to have McKenzie Friends than not.”
89

  

The Council recommended that courts encourage the use of McKenzie Friends.
90

  It also stated 

that courts should allow non-paid Friends to speak in some circumstances, but should be “very 

resistant” to allowing paid Friends to do so.
91

  The Council proposed a code of conduct that 

guides Friends to be honest, avoid disruption, follow the court‟s directives, disclose to the court 

any payments for the Friend‟s assistance, and reveal to the court and the litigant if the Friend 

serves that function regularly.  The Council also stated that the Friend should “normally decline” 

to participate in a case if the Friend has “a financial interest in the outcome of the case.”
92

   

 

 2. “Lay advocates”  

As noted above, courts in England and Wales may permit a McKenzie Friend to take on 

the additional role of oral advocate for an otherwise unrepresented litigant, with authority to 

examine witnesses and present argument.  In such cases, the Friend becomes a “lay advocate.”   

Courts rarely grant permission to serve as a lay advocate.  They are particularly reluctant 

to grant permission to individuals who charge a fee for their services, or serve repeatedly as lay 

advocates.
93

  Circumstances that have been held to justify lay advocacy include:  the lay 

advocate is a close relative of the litigant; the litigant cannot afford a lawyer and has health 

problems that preclude self-representation; or the litigant is relatively inarticulate and prompting 

                                                        
88

  Id. 
89

  “Access to Justice for Litigants in Person (or self-represented litigants),” Report and Series of 

Recommendations to the Lord Chancellor and to the Lord Chief Justice by the Civil Justice Council (Nov. 

2011), at 53, available at http://www.judiciary.gov.uk/NR/rdonlyres/16D9B96A-5610-4677-8AA3-

9B1BB05A2F18/0/CivilJusticeCouncilReportonAccesstoJusticeforLitigantsinPersonorselfrepresentedlit.p

df.   
90

  Id. at 53-54. 
91

  Id. at 54.     
92

  Id. at 91-92.   
93

  See D v. S (Rights of Audience) [1997] Fam Law 403, available at 

http://www.bailii.org/ew/cases/EWCA/Civ/1996/1341.html; Noueiri v Paragon Finance Plc (No. 2) 

[2001] EWCA Civ. 1402, available at http://www.bailii.org/ew/cases/EWCA/Civ/2001/1402.html. 

http://www.judiciary.gov.uk/NR/rdonlyres/16D9B96A-5610-4677-8AA3-9B1BB05A2F18/0/CivilJusticeCouncilReportonAccesstoJusticeforLitigantsinPersonorselfrepresentedlit.pdf
http://www.judiciary.gov.uk/NR/rdonlyres/16D9B96A-5610-4677-8AA3-9B1BB05A2F18/0/CivilJusticeCouncilReportonAccesstoJusticeforLitigantsinPersonorselfrepresentedlit.pdf
http://www.judiciary.gov.uk/NR/rdonlyres/16D9B96A-5610-4677-8AA3-9B1BB05A2F18/0/CivilJusticeCouncilReportonAccesstoJusticeforLitigantsinPersonorselfrepresentedlit.pdf
http://www.bailii.org/ew/cases/EWCA/Civ/1996/1341.html
http://www.bailii.org/ew/cases/EWCA/Civ/2001/1402.html
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by a non-speaking adviser may unnecessarily prolong the proceedings.
94

  The “Practice 

Guidance” observes:      

[A] person exercising such rights must ordinarily be properly trained, be under 

professional discipline (including an obligation to insure against liability for 

negligence) and be subject to an overriding duty to the court.  These requirements 

are necessary for the protection of all parties to litigation and are essential to the 

proper administration of justice.
95

 

Finally, representation by lay advocates in specific types of proceedings may be 

authorized by legislation.  For example, a Scottish statute allows lay advocacy in cases involving 

repossession of homes in Scotland.
96

   

 

 B. “Limited License Legal Technicians” 
 
 In July 2012, the Supreme Court of Washington adopted a “Limited Practice Rule for 

Limited License Legal Technicians.”
97

  The Rule establishes a regime under which legal 

technicians will be licensed to provide services in specific practice areas, to be defined by further 

regulation.  If a client‟s legal problem does not fall within an authorized practice area, the legal 

technician must decline the engagement and advise the client to seek the assistance of a lawyer.  

The Rule does not allow legal technicians to represent clients in court proceedings or out-of-

court negotiations.   

 

In authorized practice areas, legal technicians will be allowed to undertake the following 

tasks:    

 

 obtain relevant information and explain its relevance to the client; 

 

 inform the client of applicable procedures, including deadlines, documents 

that must be filed, and the anticipated course of legal proceedings;  

 

 inform the client of applicable procedures for proper service of process 

and the filing of legal documents;  

 

 provide the client with certain approved materials that contain relevant 

information about legal requirements, case law relevant to the client‟s 

claim, and venue and jurisdictional requirements;  

 

                                                        
94

  Practice Guidance at 4. 
95

  Practice Guidance, at 3; see also Portelli v. Goh [2002] NSWSC 997. 
96

  See “Home Owner & Debtor Protection Act of 2010 – Guidance on Lay Representation,” 

available at http://www.scotland.gov.uk/Publications/2010/08/03135201/0.  
97

  Wash. Sup. Ct. Admission to Practice Rule (“Wash. APR”) 28, available at  

http://www.courts.wa.gov/content/publicUpload/Press%20Releases/25700-A-1005.pdf.  See generally B. 

Holland, “The Washington State Limited License Legal Technician Practice Rule: A National First in 

Access to Justice,” 82 Miss. L.J. 75 (2013), available at http://mississippilawjournal.org/2013/02/the-

washington-state-limited-license-legal-technician-practice-rule-a-national-first-in-access-to-justice/.   

http://www.scotland.gov.uk/Publications/2010/08/03135201/0
http://www.courts.wa.gov/content/publicUpload/Press%20Releases/25700-A-1005.pdf
http://mississippilawjournal.org/2013/02/the-washington-state-limited-license-legal-technician-practice-rule-a-national-first-in-access-to-justice/
http://mississippilawjournal.org/2013/02/the-washington-state-limited-license-legal-technician-practice-rule-a-national-first-in-access-to-justice/
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 review documents or exhibits that the client has received from the 

opposing side, and explain them to the client;  

 

 select and complete forms that have been approved by certain specified 

authorities, and advise the client of their significance;  

 

 perform legal research and draft “legal letters” and other documents 

(beyond the forms noted immediately above), if the work is reviewed and 

approved by a Washington lawyer;   

 

 advise the client as to other documents that may be necessary to the case 

(such as exhibits, witness declarations, or party declarations) and explain 

how they may affect the case; 

 

 assist the client in obtaining necessary documents such as birth, marriage, 

or death certificates.
98

 

 

 The Rule holds legal technicians to the standard of care of a Washington lawyer, and 

extends to legal technicians the attorney-client privilege and the fiduciary duties of a lawyer. 

The Rule also specifies essential terms of the legal technician‟s contract with a client.  Before 

any services are performed for a fee, both parties must sign a written contract that includes these 

provisions: 

 

  an explanation of the services to be performed, including a conspicuous 

statement that the legal technician may not represent the client in court, 

“formal administrative adjudicative proceedings,”
99

 or any other formal 

dispute resolution process, and may not negotiate the client's legal rights 

or responsibilities; 

 

  an identification of all fees and costs to be charged to the client; 

 

 a conspicuous statement on the first page that the legal technician is not a 

lawyer and may only perform limited legal services; 

 

  a statement that upon the client's request the legal technician will deliver 

to the client any documents submitted by the client to the legal technician; 

 

 a statement describing the legal technician‟s duty to protect the 

confidentiality of information provided by the client and the legal 

technician‟s work product; 

 

                                                        
98

  Wash. APR 28(F). 
99

  The Rule incorporates certain exceptions provided by Washington‟s definition of the “practice of 

law.”  One of those exceptions allows acting as a “lay representative authorized by administrative 

agencies or tribunals.”  See Wash. Sup. Ct. Gen. Rule 24(b)(3), available at 

http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=GR&ruleid=gagr24. 

http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=GR&ruleid=gagr24
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 a conspicuous statement that the client has the right to rescind the contract 

at any time and receive a full refund of unearned fees; and 

 

  any other conditions required by rules or regulations to be issued later.
100

 

 

The Rule imposes certain additional requirements, including:    

 

 completion of an ABA-approved paralegal training program; 

 

 two or three years‟ work experience as a paralegal under the supervision 

of a lawyer; 

 

 admission requirements, including an examination and proof of good 

moral character; 

 

 maintenance of a principal place of business with a physical street address; 

and 

 

 ongoing requirements for maintenance of legal technician status, including 

continuing education requirements, payment of an annual fee, and annual 

“proof of fiscal responsibility.” 

 

The Rule establishes a Limited License Legal Technicians Board, which is tasked with 

developing more detailed regulations and administering the program on a day-to-day basis.  The 

Board‟s responsibilities include recommending to the Washington Supreme Court specific areas 

in which legal technicians will be authorized to practice; specifying more detailed licensing 

requirements; developing rules of professional conduct and procedures for disciplinary actions; 

processing applications; and administering required examinations.
101

  In light of the multiplicity 

of open issues that the Board must address, the program is not expected to begin operation until 

2014.
102

  

 

C.   “Independent Paralegals” 
 

Another expansion of nonlawyer roles has taken place under the rubric of “independent 

paralegals.”  This type of practitioner has some legal training and provides service for a fee 

directly to clients without attorney supervision, rather than to clients of a lawyer who employs or 

retains the paralegal and remains responsible for his or her work.
103

 

 

                                                        
100

  Wash. APR 28(G)(3). 
101

  Wash. APR 28(C).   
102

  Washington State Bar Ass‟n, Limited License Legal Technician Board (Feb. 2013) 

http://www.wsba.org/Legal-Community/Committees-Boards-and-Other-

Groups/~/media/Files/Legal%20Community/Committees_Boards_Panels/LLLT%20Board/Meeting%20

Materials/20130221%20Meeting%20Materials.ashx. 
103

  Confusingly, the term “independent paralegal” also may be used to refer to nonlawyers who 

provide services for a fee in certain administrative proceedings (described in Section IV.B above).   

http://www.wsba.org/Legal-Community/Committees-Boards-and-Other-Groups/~/media/Files/Legal%20Community/Committees_Boards_Panels/LLLT%20Board/Meeting%20Materials/20130221%20Meeting%20Materials.ashx
http://www.wsba.org/Legal-Community/Committees-Boards-and-Other-Groups/~/media/Files/Legal%20Community/Committees_Boards_Panels/LLLT%20Board/Meeting%20Materials/20130221%20Meeting%20Materials.ashx
http://www.wsba.org/Legal-Community/Committees-Boards-and-Other-Groups/~/media/Files/Legal%20Community/Committees_Boards_Panels/LLLT%20Board/Meeting%20Materials/20130221%20Meeting%20Materials.ashx
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In addition to the term “independent paralegal,” various other titles may be used to 

describe providers of such services.  For example, California and Arizona have authorized 

nonlawyers to provide certain types of services as “legal document preparers” and “legal 

document assistants,” respectively.  The scope of services is essentially the same for both:  

assisting clients with the preparation of legal documents without attorney supervision.  Under 

Arizona‟s rules, “legal document preparers” must meet initial and continuing educational 

requirements, pass an examination, and abide by a code of conduct; the rules explicitly prohibit 

the provision of legal advice, opinions, or recommendations.
104

  Similarly, California prohibits 

“legal document assistants” from providing legal advice or explanation.
105

  (Whether such 

prohibitions are violated by internet and in-person businesses that sell document assembly and 

related services is the subject of ongoing debate and, in some instances, legal action.
106

)   

 

Similar developments have taken place outside the United States.  In 2007, for example, 

Ontario‟s regulatory body for the legal profession, the Law Society of Upper Canada, allowed 

“licensed paralegals” to begin providing fee-based legal services to clients in minor civil and 

criminal matters.  The regulatory framework established there resembles in some respects 

Washington State‟s more recent legal technicians rule, discussed above.  Ontario, however, has 

gone further:  licensed paralegals may provide certain types of litigation advice, prepare court 

filings, and negotiate for clients with respect to small claims court cases, traffic offenses, 

landlord-tenant disputes, administrative matters, and minor criminal offenses.  In a five-year 

review of Ontario‟s program, the Law Society reported that “regulation of paralegals has been 

successful.”  The Law Society concluded that “[c]onsumer protection has been balanced with 

maintaining access to justice and the public has thereby been protected.”
107

 

 

VI. Overview of New York’s Prohibition of the Unauthorized Practice of Law   
 

In New York and many other jurisdictions, nonlawyers are prohibited from engaging in 

the practice of law or from holding themselves out as able to practice law.
108

  The prohibition has 

salutary goals that include preventing fraudulent impersonations and incompetent services by 

nonlawyers who lack the necessary qualifications and skill.  The prohibition is relevant to a 

consideration of new models for nonlawyer services.   

 

We briefly review New York‟s law here.  The extent to which changes in the law may be 

needed depends on the particular proposal in question.  The Committee invites discussion of the 

models as general concepts and looks forward to building a consensus for particularized versions 

of those models.  As that occurs, the Committee will be able to address whether changes in the 

law are necessary to accommodate the specific proposals under consideration.   
 

                                                        
104

  Ariz. Sup. Ct. Rule 31; Ariz. Code of Judicial Administration § 7-208, available at 

http://www.azcourts.gov/cld/LegalDocumentPreparers.aspx.  
105

  Cal. Bus. & Prof. Code § 6400.   
106

  See, e.g., ABA Nonlawyer Study at 36-39, 46-48, 59-60.   
107

  The Law Society of Upper Canada, Report to the Attorney General of Ontario (June 2012), at 3, 

available at http://www.lsuc.on.ca/WorkArea/DownloadAsset.aspx?id=2147488010.  
108

  For a history and survey of state laws prohibiting the unauthorized practice of law, see ABA 

Nonlawyer Study at 1, 13-32, 60-72; see also Cantrell, supra note 21, at 892-94 (questioning whether 

UPL prohibitions are effective tools for protecting consumers). 

http://www.azcourts.gov/cld/LegalDocumentPreparers.aspx
http://www.lsuc.on.ca/WorkArea/DownloadAsset.aspx?id=2147488010
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New York‟s Judiciary Law broadly prohibits nonlawyers from engaging in the practice of 

law.  Although “the “practice of law” is a malleable term, the statute generally bars unlicensed 

individuals from providing legal advice, holding oneself out as a lawyer, and preparing certain 

legal documents.  Judiciary Law § 478 declares: 

It shall be unlawful for any natural person to practice or appear as an attorney-at-

law or as an attorney and counselor-at-law for a person other than himself in a 

court of record in this state, or to furnish attorneys or counsel or an attorney and 

counsel to render legal services, or to hold himself out to the public as being 

entitled to practice law as aforesaid, or in any other manner, or to assume to be an 

attorney or counselor-at-law, or to assume, use, or advertise the title of lawyer, or 

attorney and counselor-at-law, or attorney-at-law or counselor-at-law, or attorney, 

or counselor, or attorney and counselor, or equivalent terms in any language, in 

such manner as to convey the impression that he is a legal practitioner of law or in 

any manner to advertise that he either alone or together with any other persons or 

person has, owns, conducts or maintains a law office or law and collection office, 

or office of any kind for the practice of law, without having first been duly and 

regularly licensed and admitted to practice law in the courts of record of this state, 

and without having taken the constitutional oath. 

 

Because § 478 refers to proceedings in a “court of record,” it does not prohibit various 

nonlawyer services described above in connection with administrative proceedings.
109

 

 

In addition, Judiciary Law § 484 designates specific activities that constitute the 

unauthorized practice of law: 

No natural person shall ask or receive, directly or indirectly, compensation for 

appearing for a person other than himself as attorney in any court or before any 

magistrate, or for preparing deeds, mortgages, assignments, discharges, leases or 

any other instruments affecting real estate, wills, codicils, or any other instrument 

affecting the disposition of property after death, or decedents‟ estates, or 

pleadings of any kind in any action brought before any court of record in this 

state, or make it a business to practice for another as an attorney in any court or 

before any magistrate unless he has been regularly admitted.  

 

Similarly, courts have defined the unauthorized practice of law as including “rendering 

legal advice,” “appearing in court and holding oneself out to be a lawyer,” and preparing legal 

documents for a lay person.
110

  In addition, Rule 5.5(b) of the New York Rules of Professional 

                                                        
109 

 See, e.g., Matter of Bd. of Educ. of Union-Endicott Cent. School Dist. v. New York State Pub. 

Employment Relations Bd., 233 A.D.2d 602, 649 N.Y.S.2d 523 (3d Dep‟t 1996).  The statute also 

provides exceptions for law students, law graduates who have not yet been admitted to the bar, and 

“officers of societies for the prevention of cruelty to animals,” under specified conditions.   
110

  El Gemayel v. Seaman, 72 N.Y.2d 701, 706 (1988) (citing Spivak v. Sachs, 16 N.Y.2d 163, 168 

(1965)); In re Roel, 3 N.Y.2d 224, 230 (1957).  As of November 1, 2013, violation of Judiciary Law § 

478 or § 484 will constitute a class E felony if a nonlawyer “(1) falsely holds himself or herself out as a 

person licensed to practice law in this state, a person otherwise permitted to practice law in this state, or a 

person who can provide services that only attorneys are authorized to provide; and (2) causes another 
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Conduct prohibits a lawyer from aiding a nonlawyer in the practice of law.  Comment 2 notes 

that “[t]he definition of the „practice of law‟ is established by law and varies from one 

jurisdiction to another.”  It also notes that the Rule “does not prohibit a lawyer from employing 

the services of paraprofessionals and delegating functions to them, so long as the lawyer 

supervises the delegated work and retains responsibility for their work.”   

VII. The Committee’s Recommendations 

 
A. Recognize a Role for “Courtroom Aides” in Judicial and Administrative 

Hearings 

 

As already discussed, nonlawyers are authorized to assist individuals in various federal 

and state administrative settings and certain court proceedings.  (See Section IV above.)  

Similarly, courts in England and Wales allow “quiet” assistance by a McKenzie Friend, and 

sometimes allow the Friend to present evidence and argument as a lay advocate.  (See Section 

V.A above.)  In some circumstances, the nonlawyer is allowed to charge a fee.   

  

 The Committee endorses this concept, referred to here as the “courtroom aide” model, 

and recommends its application in appropriate forms to a broader range of forums.  Assistance 

by a courtroom aide can be expected to facilitate proceedings in ways that benefit the litigant, the 

tribunal, and the justice system as a whole.
111

  For individuals with educational, language, or 

cognitive limitations, the courtroom aide can be especially helpful, not only as a source of 

information and emotional and administrative support, but also as an advocate.
112

 

 

In appropriate categories of cases, unpaid friends or relatives should be allowed to 

provide such assistance without elaborate regulation, but subject to approval and oversight by the 

presiding judge or administrator.   

 

In addition, consideration should be given to whether, in a more limited range of cases, it 

may be appropriate for a nonlawyer to be compensated for work done in the role of a courtroom 

aide, recognizing that nonlawyers who are paid for their services should be subject to formal 

regulation regarding matters such as qualifications, mandatory disclosures, fee arrangements, and 

standards of conduct, in addition to on-the-scene supervision by the adjudicator.   

 

 We do not suggest an unthinking adoption of the courtroom aide model.  It is particularly 

important to identify those judicial or administrative proceedings in which a role for a courtroom 

                                                                                                                                                                                   
person to suffer monetary loss or damages exceeding one thousand dollars or other material damage 

resulting from impairment of a legal right to which he or she is entitled.”  N.Y. Judiciary Law § 485-a. 
111

  See, e.g., David Rubel, Stem the Tide: A New Certification Program for Government Benefits 

Advocates as a Response to the Growing Crisis in Poor Communities (Nov. 2007) (suggesting that 

certification of “government benefits advocates” would reduce the burden on the legal services bar by 

drawing more people into roles as advocates in social services agencies), available at 

http://www.davidrubelconsultant.com/publications/1997%20govt%20advocates%20certification%20conc

ept%20paper.pdf. 
112 

 The Committee does not suggest that a courtroom aide‟s assistance would be equivalent to that of  

lawyers, interpreters, or other professional participants in the proceedings, or that such assistance would 

relieve the court or agency of any of its responsibilities to the parties before it. 

http://www.davidrubelconsultant.com/publications/1997%20govt%20advocates%20certification%20concept%20paper.pdf
http://www.davidrubelconsultant.com/publications/1997%20govt%20advocates%20certification%20concept%20paper.pdf
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aide would provide the greatest benefits, and to provide standards under which the tribunal may 

decide that nonlawyer assistance is inappropriate.   

 

 Finally, our current proposal should not be viewed as attempting to modify any tribunal‟s 

existing regime for nonlawyer advocacy.   

 

B. Recognize a Role for “Legal Technicians” Outside Judicial and 
Administrative Hearings 

  
 The Committee also recommends that New York adopt some form of Washington State‟s 

legal technician model for nonlawyer assistance, performed for compensation, outside of judicial 

and administrative hearings.  (See Section V.B above.)      

 

In making this recommendation, the Committee recognizes, as did Washington‟s 

Supreme Court, that properly trained nonlawyers are potentially capable of performing a range of 

law-related tasks responsive to the unmet needs of low-income people.   

 

The Committee recognizes the need for regulation and oversight to ensure the quality of 

services provided by nonlawyers.  In particular, the Committee endorses Washington State‟s set 

of mandatory disclosures to be embodied in a written contract between the legal technician and 

the client.  The Committee is also mindful that excessive regulation may impose costs, burdens, 

and delays that will undercut the impact that such services may have in closing the justice gap.  

Achieving the proper balance between these two considerations is essential. 

 
C. Consider Additional Roles for Nonlawyers 

 
The Committee believes that the sheer size of the justice gap requires consideration of 

additional roles for nonlawyers.  At best, the Committee‟s current proposals will narrow the gap 

incrementally; they cannot eliminate it completely.  We therefore believe that it is important to 

consider additional steps, including limited authorizations of nonlawyers to render certain types 

of legal advice, conduct financial negotiations, and advocate in court beyond the parameters of 

the Committee‟s current proposals.  Such steps would require careful analysis of the need for 

additional services and the concomitant need for additional safeguards and oversight.  Without 

further study, the Committee cannot endorse such proposals at this time.  Nevertheless, the 

Committee believes that further study by this Committee and by other committees of the New 

York City Bar is warranted.   

 
D. Address Concerns 

  

The Committee recognizes that concerns will be raised in response to its proposals.  For 

example:  Will nonlawyers be competent to perform the additional services?  What kinds of 

regulatory regimes will be effective and practical?  Will there be a market demand for the 

proposed services?  And will expanding the role of nonlawyers promote a “two-tier” justice 

system?  We offer some brief responses here.  At the same time, we look forward to addressing 

the full range of concerns in greater detail as public debate continues.   
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 Will nonlawyers be competent to handle the proposed services?  The Committee 

acknowledges the need for detailed specifications of the additional tasks that nonlawyers may 

perform in particular settings, and the types of training and oversight necessary to ensure that 

those tasks are performed competently.  At the same time, the Committee is reassured by the 

record of success achieved by many nonlawyers in guiding claimants through proceedings before 

federal and state agencies.  In many respects, the tasks they fulfill are more complex and 

demanding than the tasks proposed in this report for courtroom aides in judicial or administrative 

proceedings, or for legal technicians outside such proceedings.      

 

What kinds of regulatory regimes should be established?  As discussed above, a number 

of federal and state agencies have already established formal regimes for the training, licensing, 

and supervision of nonlawyer advocates.  The Committee does not propose altering any agency‟s 

existing rules and practices.  A basic premise of the Committee‟s approach is that each tribunal 

should retain discretion to tailor its regulations in accordance with the special features of its 

caseload and jurisdiction.  At the same time, the regimes already in place can inform the 

development of models for other judicial and administrative settings.  Likewise, Washington 

State‟s legal technician regime can guide the development of models for nonlawyer services 

outside judicial and administrative hearings.
113

 

The Committee does not recommend wholesale adoption of these or any other models.  

The appropriate type of regulation depends on the particular setting and the specified scope of 

the nonlawyer‟s activity.  For example, where a courtroom aide is authorized to speak only when 

called upon by the court, the court retains direct control of the proceedings, reducing the need for 

independent oversight – although in some circumstances further regulation and even licensing 

will be appropriate, particularly if a nonlawyer advocate provides services for a fee.  Similarly, 

the appropriate types of oversight in non-adjudicative contexts will depend on the breadth and 

complexity of the tasks to be performed.  In any context, however, a balance must be struck 

between ensuring the quality of services and facilitating entry into the field.
114

    

Will the new models be economically viable?  The Washington Supreme Court 

specifically addressed this issue, observing that “[n]o one has a crystal ball,” and “[t]here is 

simply no way to know the answer to this question without trying it.”  Some have questioned the 

existence of a significant consumer demand for nonlawyer services, arguing that if the demand 

existed, it would have been satisfied by now by the many recent law graduates who are currently 

unemployed.  But an unmet demand for such services clearly does exist.  It is often fulfilled – 

inadequately – by notarios and others who operate in the shadows of our legal system, without 

training or competency requirements.  The legal technician model offers an opportunity to bring 

that activity out of the shadows and expose it to regulation.  In any event, economic arguments 

against expanding nonlawyer services are hardly persuasive enough to preclude even modest 

experimentation.  The limited proposals presented here deserve real-world tests. 

                                                        
113

  Various other models have been suggested as well.  For example, Prof. Rigertas has suggested a 

licensing scheme for “housing advocates,” who would provide legal advice in connection with real estate 

closings, landlord-tenant disputes, and foreclosures.  Advocates would be required to complete courses in 

substantive law and professional responsibility, receive clinical training, and pass a qualifying 

examination.  See Rigertas, supra note 31, at 98.   
114

  For a detailed discussion of analytical criteria relevant to determining the appropriate forms of 

regulation for different types of nonlawyer activities, see ABA Nonlawyer Study at 136-50. 
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Will the new roles promote a “two-tier” justice system?  The Committee submits that we 

already confront a stark “two-tier” system, in which represented parties often face pro se 

litigants, with typically lopsided results.  Expanding the scope of nonlawyer assistance will 

reduce rather than promote the extreme inequalities of the present system.  The Committee 

strongly supports efforts to increase access to traditional legal counsel through pro bono work, 

legal aid services, and other programs.  At the same time, such efforts alone cannot close the 

justice gap.  Much more is needed. 

VIII. Conclusion 

The Committee has presented two proposals:  (1) permit “courtroom aides” to participate 

in judicial and administrative hearings beyond those in which they are authorized to participate 

now; and (2) permit “legal technicians” to provide specified forms of assistance outside judicial 

and administrative hearings.  The Committee believes that, with appropriate safeguards, adoption 

of these proposals will help to narrow the justice gap.  The Committee also supports studying 

additional roles for nonlawyers.  Every year millions of low-income New Yorkers face 

potentially life-changing events in our civil justice system without access to professional 

assistance.  The New York bar can and should work creatively to address this crisis.  The 

Committee joins the growing call for action and looks forward to participating in the search for 

solutions.    
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(1) INTRODUCTION AND SUMMARY 

(a) INTRODUCTION 
Probably most Utah communities are not that different from “Middle 

City, USA,” a mid-size, mid-West community that was the location of the 
2014 Community Needs and Services Study by the American Bar 
Association.1 In a random sampling of adults in Middle City, 66% of the 
respondents had experienced an average of 3.3 “civil justice situations”2 in 
the previous 18 months, almost half of which resulted in “a significant 
negative consequence.” Yet respondents identified only 9% of the situations 
as “legal” and another 4% as “criminal.” In other words, many may not have 
recognized recourse to the courts as an option.  

About 16% of the people facing a civil justice situation did nothing; 46% 
relied on self-help; and 23% relied on the help of family or friends. Only 
22% used the assistance of a lawyer or other professional. Somewhat 
surprisingly, 21% of the situations were described as “properly dealt with 
within the family or community.” In other words, to a substantial minority, 
using an outside third party to seek a legal remedy seemed inappropriate.  

Forty-six percent relied on self-help. That is, as well as we can estimate, 
about the percentage of self-represented parties in select types of litigation 
in the Utah district court, and the imbalance of self-representation between 
petitioners and respondents is even more stark. Probably the other 
circumstances, opinions and responses of the residents of Middle City 
represent those of Utah residents as well. 

The cost of legal services is often cited as a major reason that people with 
need of legal services do not employ lawyers,3 yet in the Community Needs 

                                                   
1 Accessing Justice in the Contemporary USA: Findings from the 

Community Needs and Services Study. Rebecca L. Sandefur, American Bar 
Association, University of Illinois at Urbana-Champaign, 2014. 
(http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2478040; 
http://perma.cc/3K7P-UPD2).  

2 Employment, rental housing, owned housing, money, debt, 
insurance, government benefits, education, relationship breakdown, 
personal injury, criminal negligence. 

3 See, for example, Robert Ambrogi, Washington State moves around 
UPL, using legal technicians to help close the justice gap, ABA JOURNAL 
(Jan. 1, 2015, 5:50 AM), 
(http://www.abajournal.com/magazine/article/washington_state_moves

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2478040
http://perma.cc/3K7P-UPD2
http://www.abajournal.com/magazine/article/washington_state_moves_around_upl_using_legal_technicians_to_help_close_the
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and Services Study “concerns about cost were a factor in 17% of cases,” even 
though 58% of respondents agreed with the statement that “lawyers are not 
affordable for people on low incomes.”4 The cost of legal services cannot be 
ignored as a factor in the number of self-represented parties, but a common 
perception is that an increasing number of people choose to represent 
themselves and seek help only as needed. 

Given our charge and the high concentration of self-represented parties 
in select casetypes, we have focused primarily on creating a supply of non-
lawyer paraprofessionals qualified to provide specified legal services in 
specified practice areas. In doing so, we have been guided by the ABA 
Commission on the Future of Legal Services draft resolution5 urging “each 
state’s highest court, and those of each territory and tribe, to be guided by 
the ABA Model Regulatory Objectives to help (1) assess the court’s existing 
regulatory framework and (2) identify and implement regulatory 
innovations related to legal services beyond the traditional regulation of the 
legal profession” The commission’s regulatory objectives are: 

• Protection of the public 
• Advancement of the administration of justice and the rule of law 
• Access to information about, and advancement of the public’s 

understanding of, the law, legal issues, and the civil and criminal 
justice systems 

• Transparency regarding the nature and scope of legal services to be 
provided, the credentials of those who provide them, and the 
availability of regulatory protections 

• Delivery of affordable and accessible legal services 
• Efficient, competent, and ethical delivery of legal services 
• Protection of confidential information 

                                                   

_around_upl_using_legal_technicians_to_help_close_the; 
http://perma.cc/FL75-QKAR): “[M]ultiple state and federal studies 
[show] that 80 to 90 percent of low- and moderate-income Americans 
with legal problems are unable to obtain or afford legal representation. 
The economics of traditional law practice make it impossible for lawyers to 
offer their services at prices these people can afford.” 

4 Community Needs and Services Study, Id. at pages 3, 13 and 15. 
5 

(http://www.americanbar.org/content/dam/aba/images/office_president
/draft_regulatory_objectives.pdf; http://perma.cc/2HWB-9LNY).  

http://www.abajournal.com/magazine/article/washington_state_moves_around_upl_using_legal_technicians_to_help_close_the
http://perma.cc/FL75-QKAR
http://www.americanbar.org/content/dam/aba/images/office_president/draft_regulatory_objectives.pdf
http://www.americanbar.org/content/dam/aba/images/office_president/draft_regulatory_objectives.pdf
http://perma.cc/2HWB-9LNY
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• Independence of professional judgment 
• Accessible civil remedies for breach of duties owed and disciplinary 

sanctions for incompetence, misconduct, and negligence 
• Diversity and inclusion among legal services providers and freedom 

from discrimination in the delivery of legal services and in the justice 
system 

We have also included five other strategies to meet the needs of self-
represented parties for assistance with their civil justice situations and to 
improve access for everyone. 

We recognize the value of a lawyer representing a client in litigation, or 
advising a client about options, or counseling a client on a course of action. 
We recognize the valuable services that lawyers provide to their clients every 
day, in and out of court. But the data show that, even after years of effort 
with pro bono and low bono programs, a large number of people do not have 
a lawyer to help them. The data also show that the demand is focused on the 
areas where the law intersects everyday life, creating a “civil justice 
situation.” The people facing these situations need correct information and 
advice. They need assistance. Our purpose is to consider and recommend 
whether there is an alternative source for that assistance. 

Given the time available to us and the need for policy decisions before 
beginning the arduous work of implementation, this report remains a 
planning blueprint. If our recommendations are approved, we recommend 
that the supreme court appoint a steering committee to guide the next steps.  

(b) TASK FORCE CHARGE 
In May, 2015, the supreme court created this task force to: 

• examine emerging strategies and programs that authorize 
individuals to provide specific legal assistance in areas currently 
restricted to licensed lawyers; and 

• recommend whether similar programs should be established in 
Utah.  

Specifically, the court asked us to: 

• examine the Limited Licensed Legal Technician Program in the 
State of Washington—as well as other, similar programs; 

• determine the origin, purpose, content, requirements, cost, 
authorizing entity, administration and evaluation of these 
programs; 
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• evaluate whether the programs would materially improve access 
and affordability for select types of legal assistance; 

• evaluate the balance between increasing access and ensuring 
consumer protection; 

• evaluate where the greatest need for legal assistance exists and 
how these programs might address that need; and 

• consider issues that would have to be addressed in the 
implementation, regulation and administration of a program, 
such as: 
o role definition; 
o training/certification requirements; 
o scope of services; 
o regulatory authority; and 
o supervision/quality control/complaint process. 

We were ably assisted in this inquiry by Dr. Thomas Clarke, Director of 
Research and Technology for the National Center for State Courts. At our 
request, Dr. Clarke and the National Center for State Courts prepared a 
white paper with analysis and recommendations.6 Dr. Clarke’s experience 
and opinions were invaluable, and we express our sincere appreciation. 

Our research and materials, including this report, are on the court’s 
website at http://www.utcourts.gov/committees/limited_legal/; 
http://perma.cc/9GCN-2J3R.  

(c) SUMMARY OF RECOMMENDATIONS 
(1) The supreme court should: 

• Exercise its constitutional authority to govern the practice of law 
to create a subset of discrete legal services that can be provided 
by a licensed paralegal practitioner in three practice areas: 

o temporary separation under Section 30-3-4.5, divorce, 
paternity, cohabitant abuse and civil stalking, custody and 
support, and name change; 

o eviction; and  
o debt collection. 

                                                   
6 Non-Lawyer Legal Assistance Roles—Efficacy, Design, and 

Implementation. Thomas Clarke, Director of Research and Technology for 
the National Center for State Courts. 
(http://www.utcourts.gov/committees/limited_legal/NonLawyer%20Leg
al%20Assistance%20Roles.pdf; http://perma.cc/A92U-NBQJ)  

http://www.utcourts.gov/committees/limited_legal/
http://perma.cc/9GCN-2J3R
http://le.utah.gov/xcode/Title30/Chapter3/30-3-S4.5.html?v=C30-3-S4.5_1800010118000101
http://www.utcourts.gov/committees/limited_legal/NonLawyer%20Legal%20Assistance%20Roles.pdf
http://www.utcourts.gov/committees/limited_legal/NonLawyer%20Legal%20Assistance%20Roles.pdf
http://perma.cc/A92U-NBQJ
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• Within an approved practice area, authorize a licensed paralegal 
practitioner to: 

o establish a contractual relationship with a client who is not 
represented by a lawyer; 

o conduct client interviews to understand the client’s 
objectives and to obtain facts relevant to achieving that 
objective; 

o complete court-approved forms on the client’s behalf; 
advise which form to use; advise how to complete the 
form; sign, file and complete service of the form; obtain, 
explain and file any necessary supporting documents; and 
advise the client about the anticipated course of 
proceedings by which the court will resolve the matter; 

o represent a client in mediated negotiations and consider 
whether to authorize a licensed paralegal practitioner to 
represent a client in unmediated negotiations; 

o prepare a written settlement agreement in conformity with 
the mediated agreement; and 

o advise a client about how a court order affects the client’s 
rights and obligations. 

• Establish education requirements and regulatory requirements 
to qualify as a licensed paralegal practitioner. 

(2) If the supreme court approves these recommendations, the court 
should appoint a steering committee to plan, design and implement the 
program details. 

(3) The board of bar commissioners should implement as soon as 
possible the recommendations of its futures commission to build an online 
lawyer directory and for increasing the use of discrete task legal services. 

(4) The judicial council should: 

• work with the committee on resources for self-represented 
parties to: 
o develop forms appropriate for approved practice areas; 
o improve existing forms; and 
o  publish information about the facts and procedures relevant 

to the forms; 
• establish a pilot program of assisted resolution of family law 

and/or debt collection cases involving self-represented parties;  
• continue to plan, design and build an online dispute resolution 

application; and 
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• request an appropriation to fund additional work by the self-help 
center to instruct court staff, public library staff, community and 
faith-based groups and other volunteers to enable them in turn to 
assist others, for free, with general legal information, opinions or 
recommendations about possible legal rights, remedies, defenses, 
procedures, options or strategies and to assist in completing 
court-approved forms. 

(2) THE PRACTICE OF LAW IN UTAH 

(a) AUTHORITY OF THE SUPREME COURT TO GOVERN THE 
PRACTICE OF LAW 

“The Supreme Court by rule shall govern the practice of law, including 
admission to practice law and the conduct and discipline of persons 
admitted to practice law.”7 “Admission to practice law” should retain its 
traditional meaning; that is, lawyers who are licensed by the supreme court 
after meeting the minimum qualifications established by rule and the 
procedures of the board of commissioners of the Utah State Bar. Elsewhere 
in Utah law—the qualifications of a judge of a court of record, for example—
the phrase is used as a term of art to mean “lawyers.” 

Later in this report we recommend that the supreme court exercise its 
authority to “govern” the practice of law to establish rules authorizing a 
paraprofessional who is not a lawyer to do some of the things traditionally 
reserved for lawyers. The paraprofessional will be engaged in the practice of 
law by performing specified tasks in specified practice areas, but will not be 
“admitted” to practice law.8 The limited tasks fit well within the traditional 
definition of the practice of law, even though the paraprofessional is not a 
lawyer. The supreme court’s exclusive authority to establish this policy is 
established in the Utah constitution and recognized by statute. Utah Code 
Section 78A-9-103(1)(a) provides: 

Unless otherwise provided by law or court rule, an individual 
may not practice law or assume to act or hold himself or 
herself out to the public as an individual qualified to practice 
law within this state if that individual is not admitted and 
licensed to practice law within this state…. (emphasis added) 

                                                   
7 Utah Constitution Art VIII, Section 4. 
8 We also recommend separate licensing, conduct, discipline, and 

administrative regulations for this new paraprofessional. 

http://le.utah.gov/xcode/Title78A/Chapter9/78A-9-S103.html?v=C78A-9-S103_1800010118000101
http://le.utah.gov/xcode/ArticleVIII/Article_VIII,_Section_4.html
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The respective authority of the supreme court and the legislature over 
the practice of law has been described as the supreme court governing the 
authorized practice of law and the legislature governing the unauthorized 
practice of law. See Board of Commissioners of the Utah State Bar v. 
Petersen, 937 P.2d 1263, 1270 (Utah 1997). Section 78A-9-103 prohibits 
practicing law without a license and provides a civil remedy for the board of 
commissioners of the Utah State Bar. 

(b) SUPREME COURT RULES 
The practice of law is a defined term, and, with certain exceptions, only 

lawyers may do it. Initially adopted in 2005 under a different system for 
organizing the rules governing the practice of law, Rule 14-802 now 
provides: 

[O]nly persons who are active, licensed members of the Bar in 
good standing may engage in the practice of law in Utah. … 
The “practice of law” is the representation of the interests of 
another person by informing, counseling, advising, assisting, 
advocating for or drafting documents for that person through 
application of the law and associated legal principles to that 
person’s facts and circumstances. 

Special Practice Rules. Rule 14-802(a)(2) and (b). 

Rule 14-802(c) then removes from the definition certain services that 
possibly satisfy the general definition, but which nevertheless are not the 
practice of law. In other words, sometimes a non-lawyer with specified 
credentials and sometimes anyone may perform the following services; 
sometimes for a fee and sometimes only for free; always without the 
supervision of a lawyer. 

(1) Making legal forms available to the general public, whether 
by sale or otherwise, or publishing legal self-help information 
by print or electronic media. 

(2) Providing general legal information, opinions or 
recommendations about possible legal rights, remedies, 
defenses, procedures, options or strategies, but not specific 
advice related to another person’s facts or circumstances. 

(3) Providing clerical assistance to another to complete a form 
provided by a municipal, state, or federal court located in the 
State of Utah when no fee is charged to do so. 

http://www.utcourts.gov/opinions/supopin/peterse2.htm
http://www.utcourts.gov/opinions/supopin/peterse2.htm
http://le.utah.gov/xcode/Title78A/Chapter9/78A-9-S103.html?v=C78A-9-S103_1800010118000101
http://www.utcourts.gov/resources/rules/ucja/ch14/08%20Special%20Practice/USB14-802.html
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(4) When expressly permitted by the court after having found 
it clearly to be in the best interests of the child or ward, 
assisting one’s minor child or ward in a juvenile court 
proceeding. 

(5) Representing a party in small claims court as permitted by 
Rule of Small Claims Procedure 13.9 

(6) Representing without compensation a natural person or 
representing a legal entity as an employee representative of 
that entity in an arbitration proceeding, where the amount in 
controversy does not exceed the jurisdictional limit of the 
small claims court set by the Utah Legislature. 

(7) Representing a party in any mediation proceeding. 

(8) Acting as a representative before administrative tribunals 
or agencies as authorized by tribunal or agency rule or 
practice. 

(9) Serving in a neutral capacity as a mediator, arbitrator or 
conciliator. 

(10) Participating in labor negotiations, arbitrations or 
conciliations arising under collective bargaining rights or 
agreements or as otherwise allowed by law. 

(11) Lobbying governmental bodies as an agent or 
representative of others. 

(12) Advising or preparing documents for others in the 
following described circumstances and by the following 
described persons: 

(12)(A) a real estate agent or broker licensed by the state of 
Utah may complete State-approved forms including sales and 
associated contracts directly related to the sale of real estate 
and personal property for their customers. 

                                                   
9 Rule 13 provides: “A party in a small claims action may be self-

represented, represented by an attorney admitted to practice law in Utah, 
represented by an employee, or, with the express approval of the court, 
represented by any other person who is not compensated for the 
representation.” 

http://www.utcourts.gov/resources/rules/srpe/URSCP13.html
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(12)(B) an abstractor or title insurance agent licensed by the 
state of Utah may issue real estate title opinions and title 
reports and prepare deeds for customers. 

(12)(C) financial institutions and securities brokers and 
dealers licensed by Utah may inform customers with respect 
to their options for titles of securities, bank accounts, 
annuities and other investments. 

(12)(D) insurance companies and agents licensed by the state 
of Utah may recommend coverage, inform customers with 
respect to their options for titling of ownership of insurance 
and annuity contracts, the naming of beneficiaries, and the 
adjustment of claims under the company’s insurance coverage 
outside of litigation. 

(12)(E) health care providers may provide clerical assistance 
to patients in completing and executing durable powers of 
attorney for health care and natural death declarations when 
no fee is charged to do so. 

(12)(F) Certified Public Accountants, enrolled IRS agents, 
public accountants, public bookkeepers, and tax preparers 
may prepare tax returns. 

Special Practice Rules. Rule 14-802(c). 

In addition to restricting the practice of law to “active, licensed members 
of the Bar in good standing” under Rule 14-802, a separate rule, which 
prohibits practicing law without a license covers much of the same ground. 

Pursuant to Rule 14-506(a), no person who is not duly 
admitted and licensed to practice law in Utah as an attorney 
at law or as a foreign legal consultant nor any person whose 
right or license to so practice has terminated either by 
disbarment, suspension, failure to pay his or her license and 
other fees or otherwise, shall practice or assume to act or hold 
himself or herself out to the public as a person qualified to 
practice law or to carry on the calling of an attorney at law in 
Utah. Such practice, or assumption to act or holding out, by 
any such unlicensed or disbarred or suspended person shall 
not constitute a crime, but this prohibition against the 
practice of law by any such person shall be enforced by such 
civil action or proceedings, including writ, contempt or 
injunctive proceedings, as may be necessary and appropriate, 

http://www.utcourts.gov/resources/rules/ucja/ch14/08%20Special%20Practice/USB14-802.html
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which action or which proceedings shall be instituted by the 
Bar after approval by the Board. 

Rules of Integration and Management. Rule 14-111.10 

A third rule authorizes paralegals to perform an unspecified range of 
legal services that would normally be performed by a lawyer, provided the 
services are for a lawyer or the paralegal is supervised by a lawyer.  

A paralegal is a person qualified through education, training, 
or work experience, who is employed or retained by a lawyer, 
law office, governmental agency, or the entity in the capacity 
of function which involves the performance, under the 
ultimate direction and supervision of an attorney, of 
specifically delegated substantive legal work, which work, for 
the most part, requires a sufficient knowledge of legal 
concepts that absent such assistance, the attorney would 
perform. A paralegal includes a paralegal on a contract or free-
lance basis who works under the supervision of a lawyer or 
who produces work directly for a lawyer for which a lawyer is 
accountable. 

Rules of Integration and Management. Rule 14-113(a). 

We have restated the laws regulating the practice of law in some detail 
because our charge is to examine whether and to what extent someone other 
than a licensed lawyer might practice law. 

(3) PROGRAM DESIGN PRINCIPLES 
We have tried to identify the gaps in legal services and to find solutions 

that address those gaps. We have tried to view the need for legal services 
from the client’s perspective: the desire for relevant,  competent, accessible 
and affordable service.  

We conclude that the authority of a paraprofessional should be limited 
along two lines of inquiry: (1) the potential demand for assistance within a 
practice area, as measured by the high concentration of self-represented 
parties; and (2) specified authority, as determined by the needs of the client 
or by what is proper for the paraprofessional’s minimum qualifications, 
whichever limit is reached first. 

                                                   
10 The supreme court should consider repealing this rule. Given the 

provisions of Rule 14-802 and Section 78A-9-103, it seems superfluous.  

http://www.utcourts.gov/resources/rules/ucja/ch14/01%20Integration%20and%20Management/USB14-111.html
http://www.utcourts.gov/resources/rules/ucja/ch14/01%20Integration%20and%20Management/USB14-113.html


 

- 15 - 

(4) PRACTICE AREAS OF GREATEST DEMAND 
There is little point to extending the authority of a paraprofessional into 

areas in which there is no demand. To detail the first line of inquiry, we look 
to fiscal year 2015 court records that show the casetypes in which parties 
largely are not represented by lawyers. Previous years are similar. 

Table 1. Self-Represented Parties in Select Casetypes 

Casetype 
Case 

Filings 
Both Parties 
Represented 

One Party 
Represented 

No Party 
Represented 

Self-
Represented 

Petitioner 

Self-
Represented 
Respondent 

Paternity 1,043 36% 44% 20% 23% 61% 
Contracts 2,608 28% 71% 1% 1% 71% 
Protective Order 4,744 23% 35% 42% 48% 71% 
Custody & Support 1,281 20% 49% 31% 36% 76% 
Divorce/Annulment 13,227 19% 31% 50% 52% 80% 
Temporary Separation 85 19% 38% 44% 52% 73% 
Civil Stalking 858 13% 18% 69% 79% 77% 
Eviction 7,465 4% 83% 13% 13% 96% 
Debt Collection 67,510 2% 98% 0% 0% 98% 
Guardianship 1,622 1% 43% 56% 57% 3% 
Conservatorship 143 1% 84% 15% 15% 2% 
Adoption 1,352 1% 84% 14% 14% 4% 
Name Change 1,014 0% 17% 83% 83% 1% 
Personal Representative 2,107 0% 87% 12% 12% 0% 
Total 105,059 6% 81% 12% 13% 87% 

Focusing on the three areas in which the  concentration of self-
represented parties is highest—family law cases, including temporary 
separation, divorce, paternity, cohabitant abuse and civil stalking, custody 
and support and name change; eviction; and debt collection—the number 
of self-represented parties is very high, both in the absolute number of self-
represented parties and in the number of self-represented parties as a 
percent of all parties.  

Case Type 
Case 

Filings 
Both Parties 
Represented 

One Party 
Represented 

No Party 
Represented 

Self-
Represented 

Petitioner 

Self-
Represented 
Respondent 

Family Law 23,604 18% 36% 46% 49% 69% 
Debt Collection 67,510 2% 98% 0% 0% 98% 
Eviction 7,465 4% 83% 13% 13% 96% 

The gaps in these areas are substantiated by two 2014 data sets from 
Utah Legal Services. 
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Table 2. Utah Legal Services Areas of Client Services 

Area Clients 
Divorce 3506 
Housing, utilities 2996 
Small estates and consumer 
protection 2106 
Paternity, support, custody, 
visitation 1508 
Adult services 1500 
Domestic violence, abuse and 
neglect, child abuse 1467 
SSI, SSDI 975 
Medicaid, Medicare 490 
Employment 220 

Area Clients 
All others 157 
Guardianships, 
Conservatorships 153 
Food 70 
Adoption 66 
Indian and Tribal law 63 
Education 15 
Disability 6 
Independence, communication 3 
Total 15,301 

Table 3. Areas of Client Service by Pro Bono Lawyers Recruited 
by ULS 

Area Clients 
Bankruptcy/Debtor Relief 250 
Divorce 192 
Paternity/Custody 56 
Domestic Abuse 25 
Advanced Directives 14 
Guardianship/Conservatorship 12 
Wills/Estates 10 
Other 9 
Collection 7 
Housing 5 

Area Clients 
Contracts 3 
Adoption 2 
Name Change 2 
Stalking 2 
Human Trafficking 2 
Torts 2 
Support 1 
State Assistance  1 
SSI 1 
Total  596 

(5) PROCEDURAL AREAS OF PARAPROFESSIONAL COMPETENCE 
The process of civil litigation that has evolved over centuries is not 

simple, and it continues to evolve. Some parts of that process must be 
reserved for lawyers because only law school teaches the necessary 
information and skills. Other parts of the process can be negotiated by a 
paraprofessional. To detail the second line of inquiry, we have tried to 
identify through the course of litigation the services that a self-represented 
party might need and whether a paraprofessional might appropriately 
provide those services.  

(a) HOW DO PEOPLE GET ADVICE ABOUT REMEDIES TO THEIR 
“CIVIL JUSTICE SITUATIONS”? 

Paraphrasing Rule 14-802: “Do I need someone to apply the law to my 
circumstances and inform, counsel, advise, assist, advocate for or draft 
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documents for me?” Based on the experience of task force members, we 
know that unlicensed providers are serving some of these needs beyond 
what is now permitted.  

General legal information is available from a variety of sources. In 
addition to the Utah state courts and government agencies, non-profit 
organizations such as the Utah State Bar, Utah Legal Services and the Legal 
Aid Society of Salt Lake City provide information, primarily for self-
represented parties. Private attorneys sometimes include on their websites 
general information about rights and remedies in the area of law in which 
they practice. Several commercial internet sites do the same. There are 
several free legal clinics around the state. Schools, libraries, law 
enforcement agencies and consular officials are resources. Homeless 
shelters, domestic violence shelters, and community and faith-based 
organizations assist as well.  

Many organizations provide court-approved forms. Some organizations 
provide them for free; others charge a fee.  

Filtering and providing information, opinions and recommendations 
about relevant laws and procedures are tasks appropriate for a 
paraprofessional. A paraprofessional should be able to do at least as much 
as is permitted by Rule 14-802(c)(2): “Providing general legal information, 
opinions or recommendations about possible legal rights, remedies, 
defenses, procedures, options or strategies, but not specific advice related 
to another person’s facts or circumstances.”  

A paraprofessional can be educated to conduct initial client interviews, 
identify needs, advise whether those needs can be met by the 
paraprofessional or require a lawyer’s skills, and otherwise inform clients of 
options. A paraprofessional can be educated to provide information on 
navigating the legal system: what are the steps in the litigation process; 
what forms are needed; where to obtain them; how to file them; etc. 

Unless there is an approved form, moving beyond “information, 
opinions or recommendations” to counsel and advice should be reserved for 
a licensed lawyer. Just as diagnosis of a symptom’s cause is at the core of 
the physician’s role, recognizing that a person’s circumstance creates legally 
enforceable obligations, rights and remedies is at the heart of what lawyers 
do. Lawyers, also like doctors, should be the only professionals authorized 
to advise on a course of action, and assist in completing that course of 
action. 

Compare the services of Rule 14-802(b)(1), which only a licensed lawyer 
may provide, 
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The “practice of law” is the representation of the interests of 
another person by informing, counseling, advising, assisting, 
advocating for or drafting documents for that person through 
application of the law and associated legal principles to that 
person’s facts and circumstances. 

with the services of Rule 14-802(c)(2), which anyone provide. 

Providing general legal information, opinions or 
recommendations about possible legal rights, remedies, 
defenses, procedures, options or strategies, but not specific 
advice related to another person’s facts or circumstances. 

The difference between “specific advice” and “general … opinions or 
recommendations” about rights, remedies, defenses, options or strategies is 
a fine line to be sure. But it is a line paraprofessionals should be educated 
to understand and honor. 

In the area of “general legal information, opinions or recommendations 
about possible legal rights, remedies, defenses, procedures, options or 
strategies,” Utah law would currently allow a paraprofessional to provide 
much more value to a client than is permitted in most other states without 
crossing that line.  

The permission given by Arizona law, for example, is exactly opposite 
Utah. As is described in the section on Arizona document preparers, the 
document preparer is expressly prohibited from giving opinions or 
recommendations about possible legal rights, remedies, defenses, options, 
or strategies. In Utah a person is expressly permitted to do just that. A step 
beyond is the Washington limited license legal technician who can advise a 
client about his or her particular circumstances. 

(b) HOW DO PEOPLE OBTAIN AND PREPARE FORMS? 
Court forms have been around for at least decades if not centuries. The 

offices of court clerks always used to include a forms cabinet with a pigeon 
hole for each form. Advice on which form to use and how to complete it was 
often requested and given. The primary difference today is that approved 
forms are on the internet rather than in the cabinets of court clerks.  

Unapproved forms also are available on the internet rather than at the 
stationer’s shop. A paraprofessional will appreciate the difference between 
approved and unapproved forms. A self-represented party might not. 
Unapproved forms may or may not be legally sufficient. A person filing an 
unapproved form may spend a lot of time and money only to have the 
proceeding dismissed. 
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If an approved form exists within a practice area, then an authority has 
decided that a particular collection of information is necessary to achieve a 
particular objective. The form is designed to elicit that information. The 
same is true whether the form is a traditional fill-in-the-blank-and-check-
the-box form or a web-based interactive interview conducted by software 
that produces a digital file suitable for saving and electronic filing. 

Advising a client about which form to use overlaps a little of the 
attorney’s core role, but choosing one set of forms rather than another is a 
relatively simple task. Approved district court forms are organized by 
objective: “I want to: 

• garnish a debtor’s wages 
• change my visitation schedule 
• be appointed guardian of Dad 
• evict a tenant 
• adopt my stepchild 
• etc.” 

If a client comes with an objective in mind and a form has been approved 
to request that result, selecting the correct form is a task suitable for a 
paraprofessional. For a contrary approach, see the authority of a California 
legal document assistant.  

Once the form is selected, a paraprofessional can help gather the 
information needed to complete the form. Sometimes the information is 
simple; sometimes complex. In either event, a paraprofessional is capable 
of the task. 

Under Rule 14-802, anyone can provide “clerical assistance” to another 
to complete a court-provided form when no fee is charged to do so. 
Presumably “clerical assistance” means acting as a scribe. The California 
legal document assistant is limited to the scrivener’s role. 

If assistance goes only so far, it is of little value. To increase the value to 
a client, assistance must include the authority to explain the purpose, 
relevance and relationship of the entries and to assist with phrasing an 
entry. Once prepared, a paraprofessional should have the authority to sign, 
file and complete service of the form on behalf of his or her client. This is 
similar to the Arizona legal document preparer. 

Rule 14-802 allows a person to provide clerical assistance in completing 
court-approved forms on behalf of another. If a paraprofessional is 
authorized to provide greater advice and assistance with forms in an 
approved practice area, the paraprofessional should also be able to obtain 
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and explain documents necessary to support the form. For example, if a 
paraprofessional assists a client to complete a financial declaration form as 
part of establishing child support, the paraprofessional should also be able 
to help the client obtain his or her tax return, which is a necessary 
supporting document. Or, under Section 26-2-25, upon entry of a decree of 
divorce or adoption, a form must be filed with the Office of Vital Records 
and Statistics. It is not a court form, but it is a necessary part of the court 
process. 

If there is no approved form for a particular objective, then there is no 
agreed-upon collection of information needed to achieve that objective. 
That being the case, drafting pleadings and other documents for which there 
is no form should be reserved for a licensed lawyer. For a contrary approach, 
see the description of a Louisiana notary public. A Washington limited 
license legal technician may prepare documents other than forms, but only 
if the document is reviewed and approved by a lawyer. 

In the previous section we identified debt collection cases as an area in 
which there is a need for legal services. However, there are no approved 
forms specifically for debt collection cases, and, until there are, the services 
of a paraprofessional in this practice area will necessarily be limited to other 
specified tasks and forms that apply more generally but can be used in this 
practice area.  

(c) HOW DO PEOPLE PARTICIPATE IN MEDIATION? 
Rule 14-802(c)(7) permits anyone to represent another in mediated 

negotiations. We believe that a paraprofessional should have at least the 
same authority as any other person, but we are divided on whether a 
paraprofessional should be authorized to negotiate without a mediator. 
Some see no sound reasons for distinguishing between the two 
circumstances. Others see the third-party neutral as creating a dynamic that 
levels any power imbalances, enabling a non-lawyer to negotiate on behalf 
of a client. 

Mediators sometimes but not always memorialize settlement 
agreements. Parties often are not represented in mediated negotiations, and 
the only person with the wherewithal to memorialize the agreement is the 
mediator. If a paraprofessional is representing someone in the mediation, 
that person is in as good a position as the mediator to memorialize the 
agreement. There should be no risk of overreaching because the mediator 
can identify any discrepancy between the written and oral agreements and 
the other party can reject the written agreement as not conforming to the 
oral agreement.  

http://le.utah.gov/xcode/Title26/Chapter2/26-2-S25.html?v=C26-2-S25_1800010118000101
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However, a paraprofessional should be able to prepare a form of order 
based on the settlement agreement only if there is an approved order form. 

(d) HOW DO PEOPLE PARTICIPATE IN HEARINGS? 
Traditionally only lawyers and self-represented parties have been 

permitted to participate in hearings. Unlike forms and general information 
and opinions, for which a person can look to resources other than lawyers, 
in a hearing a person must have a lawyer or go it alone. Advocacy, like advice 
and counsel specific to the client’s particular circumstances, is at the heart 
of what lawyers do. Eliciting testimony, selecting evidence, applying the law 
to the facts presented and weaving them together in a cogent argument 
should be reserved for a licensed lawyer.  

(e) HOW DO PEOPLE LIVE WITHIN THE RESOLUTION OF THEIR 
LEGAL ISSUE? 

There is no program for explaining to a self-represented party the 
outcomes, rights and responsibilities encompassed in a court order. An 
individual might turn to a family member or to a trusted friend or colleague 
to provide an explanation of a written order. Or a volunteer attorney at a 
workshop or clinic might explain an order.  

The general opinions or recommendations that Rule 14-802(c)(2) 
permits at the beginning of a consultation should be just as permissible at 
the end of litigation. In the beginning, a paraprofessional might provide 
information and opinions to a client about relevant laws and procedures. 
And, if there is an approved form, the paraprofessional might advise about 
the forms and the procedures to achieve the client’s particular objectives. At 
the end of the process, a paraprofessional might do the same regarding the 
order that the court has just entered: advise the client about his or her rights 
and obligations under that order; how to enforce the order; whether the 
order can be modified, under what circumstances and how to do it; whether 
the order must be served on anyone else; and so forth. 

(f) HOW DO PEOPLE FIND A LAWYER? 
The Utah State Bar’s directory of lawyers is essentially a listing of 

lawyers with contact information. Unless one is looking for a particular 
lawyer, it is not effective. We urge the Bar to make the improvements we 
recommend in the section on the online lawyer directory. 

Someone in need of a lawyer might get lucky with a Google search with 
the relevant search terms. Many people will ask family, friends or colleagues 
for suggestions. Telephone directories are still around.  
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A major component of a paraprofessional practicing law in limited 
circumstances is that he or she understands and honors the boundaries of 
the profession. A paraprofessional should be authorized and encouraged to 
refer a client to a lawyer if a needed service is beyond the person’s 
professional competence or is not authorized. Finding competent counsel is 
difficult and stressful; a paraprofessional can help. 

(6) CHALLENGES TO ESTABLISHING A PARAPROFESSIONAL PROGRAM 
According to a survey conducted by the futures commission of the Utah 

State Bar, 60% of the responding lawyers either disagreed or strongly 
disagreed with a proposal to explore limited licenses for certain practice 
areas (with 41% “strongly” disagreeing).11 One barrier to establishing a 
paraprofessional program, therefore, may be opposition from lawyers. 
However, the nature and magnitude of the opposition may depend on 
program design. A fine-tuned program, which is clear about training, 
certification and scope of practice, could minimize opposition.  

Also, we encourage lawyers, as they consider our analysis and proposal, 
to embrace their role as public citizens: 

A lawyer is … a public citizen having special responsibility for 
the quality of justice. …. As a public citizen, a lawyer should 
seek improvement of the law, access to the legal system, the 
administration of justice and the quality of service rendered 
by the legal profession.  

As a member of a learned profession, a lawyer should cultivate 
knowledge of the law beyond its use for clients, employ that 
knowledge in reform of the law and work to strengthen legal 
education. In addition, a lawyer should further the public’s 
understanding of and confidence in the rule of law and the 
justice system because legal institutions in a constitutional 
democracy depend on popular participation and support to 
maintain their authority.  

A lawyer should be mindful of deficiencies in the 
administration of justice and of the fact that the poor, and 
sometimes persons who are not poor, cannot afford adequate 

                                                   
11 Report and Recommendations on the Future of Legal Services in 

Utah. Employer’s survey, page 19. (https://www.utahbar.org/wp-
content/uploads/2015/07/2015FuturesCommission_Employers.pdf; 
http://perma.cc/KWK9-A444). 

https://www.utahbar.org/wp-content/uploads/2015/07/2015FuturesCommission_Employers.pdf
https://www.utahbar.org/wp-content/uploads/2015/07/2015FuturesCommission_Employers.pdf
http://perma.cc/KWK9-A444
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legal assistance and therefore, all lawyers should devote 
professional time and resources and use civic influence in 
their behalf to ensure equal access to our system of justice for 
all those who because of economic or social barriers cannot 
afford or secure adequate legal counsel.  

….  

The profession has a responsibility to ensure that its 
regulations are conceived in the public interest and not in 
furtherance of parochial or self-interested concerns of the 
Bar.12 

General opposition is not the only barrier to establishing a 
paraprofessional program: 

Barrier: Lack of rural markets. The American Bar Association task 
force on the future of legal education identified a paraprofessional program 
as a method of placing legal services in rural areas.13 But, the argument goes, 
if there is no viable market for lawyers in rural areas, there may be no viable 
market for paraprofessionals either.  

Responses and solutions. Paraprofessional businesses might be able 
to exist in areas for which there is no viable market for law firms if 
paraprofessionals have less educational debt, lower overhead and lower 
income expectations.  

The option for a lawyer to practice with a paraprofessional may also 
make a rural practice more viable for both if the combined practice allocates 
matters more efficiently according to each professional’s specified 
authority, allowing services to be provided at lower costs. 

Ultimately, our role is to recommend whether and under what 
conditions it is proper for a paraprofessional to engage in the limited 
practice of law. We are not able to conduct market research on the viability 
of rural or other markets. Paraprofessionals will have to test what markets 
are viable and how. As with any form of free enterprise, some business 

                                                   
12 Preamble: A Lawyer's Responsibilities. Rules of Professional Conduct. 
13 Report and Recommendations American Bar Association Task Force 

on the Future of Legal Education, at pages 13 and 33. 
(http://www.americanbar.org/content/dam/aba/administrative/professio
nal_responsibility/report_and_recommendations_of_aba_task_force.aut
hcheckdam.pdf; http://perma.cc/N6XQ-2CX6). 

http://www.utcourts.gov/resources/rules/ucja/view.html?rule=ch13/intro.htm
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/report_and_recommendations_of_aba_task_force.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/report_and_recommendations_of_aba_task_force.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/report_and_recommendations_of_aba_task_force.authcheckdam.pdf
http://perma.cc/N6XQ-2CX6
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models will work, and others will not, and market entrants must adapt and 
innovate accordingly.  

Barrier: Nature of clientele and markets. The rates for a 
successful paraprofessional may price some clients out of the market just as 
effectively as the rates for a successful lawyer. Some question whether 
paraprofessionals will be able to charge less than the modest means 
program14 already administered by the Utah State Bar. Legal services in two 
of the recommended practice areas—eviction and debt collection—will be 
especially difficult because the respondents who need assistance do not 
have the money to pay for it. 

Responses and solutions. As with any service, a paraprofessional 
likely will start with lower prices and grow to serve more sophisticated 
clients willing to pay more as the paraprofessional gains experience. Those 
paraprofessionals might retain their existing clients, or other providers 
might enter the market to fill any gaps.  

Utah enjoys a superb modest means program that charges a $25 finder’s 
fee and $50 to $75 per hour based on the client’s income and assets. That 
service can continue to grow, but the section on practice areas of greatest 
demand shows that lawyers fill only a fraction of the existing gap in legal 
services, and a multi-faceted approach is appropriate. 

Barrier: Gaps in representation. If a paraprofessional represents a 
client, but the case develops beyond the scope of his or her competence or 
license to practice, the client will be disadvantaged while seeking a lawyer 
or navigating the rest of the case without representation. 

Responses and solutions. A paraprofessional does not have to 
abandon the client. For matters that are too complex based on the 
paraprofessional’s judgment or for matters beyond the scope of the limited 
license, a paraprofessional can refer the client to a specific lawyer or to 
several lawyers from which to choose. A paraprofessional who practices 
with a lawyer can handle matters within his or her competence and 
authority and call in the lawyer-colleague when appropriate.  

Additionally, a licensed paralegal practitioner, as we have recommended 
it, will necessarily be a paralegal, and will continue to have the authority of 
a paralegal. If a client needs a service within the licensed paralegal 
practitioner’s competence, but beyond his or her license, the licensed 

                                                   
14 (https://www.utahbar.org/modest-means-lawyer-referral-program/; 

http://perma.cc/8RGQ-J3JG). 

https://www.utahbar.org/modest-means-lawyer-referral-program/
http://perma.cc/8RGQ-J3JG
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paralegal practitioner can provide that service under a lawyer’s supervision 
and license, much as they have for decades. 

All of these referral methods ensure reasonable continuity of 
representation. Plus, if a client can enter the legal services market through 
a lower-priced paraprofessional, the client might seek the further assistance 
of a lawyer when the paraprofessional’s representation must end, making 
available to lawyers clients they would not otherwise have. 

This is similar to what occurs when a nurse practitioner refers a patient 
to a physician, when a general physician refers a patient to a specialist, or 
when an accountant refers a client to a tax attorney. Inevitably there is some 
delay, and some transitions are smoother than others, but the client is not 
left to sink or swim.  

Barrier: Service quality. The quality of legal services may decline. 
Practicing law requires a particular legal education, and a JD provides the 
public with the value of legal competence. A legal education teaches 
numerous skills and attitudes that are an instrumental part of the practice 
of law. Among others, these skills include professionalism, communication 
and listening, research techniques, task organization and management, 
creative thinking, and inference-based analysis. These skills are taught and 
reinforced throughout three years of law school. 

Responses and solutions. The level of education and other 
qualification requirements should match the nature of the authorized 
services. At a minimum, education should include concepts of 
professionalism, responsibility, civility and ethics similar to those conveyed 
to lawyers. Paraprofessionals must also be educated to understand the line 
between authorized and unauthorized services—perhaps with a clear 
admonition to err on the side of referring a client to a lawyer or to seek an 
opinion from the appropriate licensing authority in close cases. 
Paraprofessionals must also acquire the judgment necessary to understand 
when a task is beyond their competence, even if technically authorized.  

Barrier: Administrative costs. A paraprofessional program will 
have administrative costs for regulating a new class of practitioners. 

Responses and solutions. Licensing and other regulations are 
necessary, and clearly will result in costs to ensure consumer protection and 
to ensure that paraprofessionals are properly educated and limiting their 
practice to authorized services. The best way to minimize additional costs is 
to combine paraprofessional licensing within the existing system for 
licensing attorneys.  
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Although parallel licensing should minimize additional costs by building 
on the existing infrastructure, the income and expense for licensing lawyers 
must be kept separate from the income and expense for licensing 
paraprofessionals. This presents a significant chicken-and-egg problem: 
how to initiate licensing and regulation of a fledgling profession without any 
current dues-paying members.  

Barrier: Oversaturated legal market. By some measures, the legal 
market is already oversaturated, and the addition of paraprofessionals 
engaging in the practice of law will stress the market even more.  

Responses and solutions. This argument seems belied by the large 
number of self-represented parties in some types of litigation. To the extent 
that the legal market is saturated, it is that segment of the market that can 
afford to pay a lawyer for full representation. 

(7) PROGRAM EVALUATION 
Dr. Clark’s white paper recommends planning the evaluation up front as 

a way to focus on the characteristics of a paraprofessional program that are 
intended to add value and on how those characteristics will help achieve the 
intended goals.15 The regulatory balance is between increasing access to 
justice and protecting the public against incompetent assistance.  

To achieve that balance we consider the appropriateness, effectiveness 
and sustainability of the role. 

(a) APPROPRIATENESS 
Dr. Clarke defines appropriateness as: (1) a discrete set of services that 

will make a significant difference in access to justice; and (2) the knowledge 
required to competently perform those services. If a paraprofessional 
program is to make a difference, the authorized services must fill the gaps 
in access. 

(b) EFFECTIVENESS 
Effectiveness is the measure of competence and use. If the 

paraprofessionals are not sufficiently educated to perform competently, 
they will not be effective. But competence does not necessarily ensure 
significant use. If paraprofessionals are competent but their services are not 
used for other reasons, then access to justice is not improved.  

                                                   
15 Clarke, Id. at pages 4-5. 
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Possible secondary measures of effectiveness include: reduced burden 
on courts from self-represented litigants; improvements in procedural 
justice; improvements in litigant understanding; increased use of courts to 
address legal problems; and improved outcomes, such as reduced costs, 
greater satisfaction and more timely resolutions. 

To be proven effective a paraprofessional program must achieve 
competence and use, but to measure the impact of the new role on 
secondary goals, benchmarks must be realistically chosen. For example, if 
the realistic alternative for most litigants is no assistance, then that is a 
better comparison than with a lawyer that the litigant would never have 
retained in the first place.  

(c) SUSTAINABILITY 
Sustainability of the role is a function of perceived legitimacy and 

economic viability. Paraprofessionals may be competent, but they must be 
perceived to be competent if clients are going to use them. And clients will 
not take advantage of a paraprofessional, no matter how competent, unless 
they perceive value for cost.  

The new role may not be sustainable for a variety of reasons: key support 
may come from a few individuals, who then move on; temporary funding 
subsidies may dwindle or disappear; market-based programs may fail to 
find a market; regulatory and education strategies may prove to be too 
costly. 

(d) MEASUREMENTS 
Program goals: Increase access to legal remedies. Protect consumers. 

Participant’s role: See the section on recommended authority. 

Key stakeholders: A successful program will need participation by: 

• Clients/Public 
• Lawyers in the specified practice areas 
• Bar administration 
• Paraprofessionals in the specified practice areas 
• Paraprofessional administration 
• Higher education 
• District court judges 
• District court staff 
• Self-help center lawyers 
• Supreme court 
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Appropriateness. Determine whether the specified authority of a 
paraprofessional will make a significant difference in access to legal 
remedies. Determine whether the education, licensing and regulation 
required of a paraprofessional are sufficient to enable him or her to perform 
those tasks competently. Determine whether the education, licensing and 
regulation required of a paraprofessional are sufficient to protect clients.  

Effectiveness. Determine whether paraprofessionals are indeed 
competently performing their authorized tasks. Determine whether 
paraprofessionals are being used. Identify and measure any secondary goals 
of key stakeholders.  

Sustainability. Determine whether a market-based solution in which 
paraprofessional services are paid for by clients is durable. Determine 
whether the education, licensing and regulation of paraprofessionals in 
which the cost is paid for by the paraprofessional is durable. Determine 
whether the key stakeholders, particularly the paraprofessionals and their 
clients, perceive value.  

Measuring a program such as this is very difficult, but these 
measurements represent the evidence on which evidenced-based practices 
are based. 

(8) CHARACTERISTICS OF LIMITED-LICENSING IN OTHER STATES 
Utah is not the first state to venture down this road, but there are only a 

handful of examples from which to draw experience. We have identified 
programs in six states in which a person may provide some legal services 
directly to a client for pay without the supervision of a lawyer. In addition 
we have identified three states that are, like Utah, considering whether to 
start a program. California licenses document preparers and is considering 
whether to license technicians. We have not included the New York City 
court navigator program because, although innovative, it is a volunteer 
program. For a summary of the key characteristics of programs of other 
states, see the section on characteristics of limited-licensing in other states.  

(9) PARAPROFESSIONALS IN UTAH 

(a) CURRENT UTAH AUTHORITY 
When comparing the Utah rules governing paralegals and the practice 

of law with the statutes and rules of the states with paraprofessional 
programs of some kind, one is struck by the liberality of the Utah rules. In 
Utah there are no minimum education or experience requirements for a 
paralegal. “A paralegal is a person qualified through education, training, or 
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work experience….” There is no examination, no licensing, no application 
and approval. Yet a paralegal may do anything a lawyer might do: “the 
performance … of … substantive legal work, which … requires a sufficient 
knowledge of legal concepts that … [an] attorney would [otherwise] 
perform.” There are conditions on what a paralegal may do, but no limits. 
The paralegal must produce “work directly for a lawyer for which a lawyer 
is accountable,” or the paralegal must be under the “ultimate direction and 
supervision” of a lawyer, and the work must be “specifically delegated.”  

The definition of the practice of law excludes a long list of services. 
Again, there are no regulations governing the qualification or credentialing 
of non-lawyers who provide these services—except for regulations that 
govern other professions that provide the services. 

Utah, then, has a flexible base on which to build a paraprofessional 
program that other states may not have.  

(b) OTHER STATE MODELS 
The American Bar Association Task Force on the Future of Legal 

Education viewed Washington’s efforts as a positive step toward achieving 
the goal of increasing access to legal services through a paraprofessional 
program.16 Although this may be true, and, while the Washington 
experience might provide useful lessons for a nascent Utah program, it 
appears that Washington’s program is not the right fit for Utah.  

First, the education and experience requirements of Washington’s 
program are so arduous that it remains to be seen whether LLLTs can 
provide services at rates significantly less than those provided by lawyers. 
Second, some of the restrictions in the Washington program do not dovetail 
with current Utah law. For example, a Washington LLLT may not represent 
a client in negotiations. In Utah, anyone may do so, provided the 
negotiations are mediated. 

Similarly, we can learn lessons from the program in other states, but 
neither are they exactly suitable for Utah. Paraprofessionals in the programs 
of states other than Washington are essentially document preparers who 
perhaps can discuss general legal principles but may not apply those 
principles to the facts of the case and may not give advice. In some states 
the document preparer cannot even advise which form to use. In most 
states, they cannot file the documents that they prepare. The authorized 

                                                   
16 Future of Legal Education, Id. at pages 14 and 25. 
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services are disjointed, requiring a client to employ a lawyer for parts of 
tasks that can otherwise be performed by a paraprofessional.  

(10) RECOMMENDATIONS 
The more common example of paraprofessionals in the limited practice 

of law is the document preparer. An Oregon task force has recommended a 
program similar to the Washington LLLT program, but the Washington 
program is the only extant example of a paraprofessional authorized to offer 
services beyond document preparation.  

The liberality of Utah’s current rules point to a program of services 
greater than just document preparation. Establishing a program of 
document preparers would professionalize the system we currently have, in 
which unregulated document preparers are currently engaged in the 
unauthorized practice of law by charging a fee to prepare a court-approved 
form. Or they avoid the unauthorized practice of law by preparing forms for 
free, perhaps after selling the blank form to the client, and perhaps without 
the education and experience to do a good job. 

Professionalizing those services would improve the quality of the 
documents being filed and would provide a better service to the client, but 
there is no way to know whether unregulated document preparers would 
spend the time and money to become licensed document preparers. And, if 
Dr. Clarke is correct in his opinion that smart systems will eventually 
replace or at least limit the use of document preparers, then we need to take 
a bolder step. 

(a) RECOMMENDED TITLE 
Licensed Paralegal Practitioner 

(b) RECOMMENDED PRACTICE AREAS 
Recognizing that implementing all practice areas simultaneously may be 

beyond human capacity, and recognizing the differing impact of different 
civil justice situations on people’s lives, we recommend developing the 
approval, education and licensing for practice areas in the following order: 

(1) temporary separation under Section 30-3-4.5, divorce, paternity, 
cohabitant abuse and civil stalking, custody and support and 
name change; 

(2) eviction—a licensed paralegal practitioner should not represent 
corporate clients; and 

(3) debt collection—a licensed paralegal practitioner should not 
represent corporate clients. 

http://le.utah.gov/xcode/Title30/Chapter3/30-3-S4.5.html?v=C30-3-S4.5_1800010118000101
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If experience shows a practice area in which lawyers are not representing 
parties, the supreme court should consider appointing an appropriate group 
to examine that area and recommend:  

• whether to authorize it as an approved practice area;  
• whether any of the then-existing authority of a licensed paralegal 

practitioner would be inappropriate; and  
• an appropriate course of instruction for the practice area. 

(c) RECOMMENDED AUTHORITY 
The licensed paralegal practitioner’s authorized services will necessarily 

fall somewhere between these two extremes: the first of which anyone may 
perform under Rule 14-802; and the second only a licensed lawyer. 

• Providing general legal information, opinions or 
recommendations about possible legal rights, remedies, defenses, 
procedures, options or strategies, but not specific advice related 
to another person’s facts or circumstances. 

• Informing, counseling, advising, assisting, advocating for or 
drafting documents for that person through application of the law 
and associated legal principles to that person’s facts and 
circumstances. 

There is not much difference between the meaning of opinions and 
recommendations on the one hand and of counseling and advising on the 
other. So the distinguishing feature of the “practice of law” appears to be 
whether the opinions, recommendations, counsel or advice relate to the 
client’s particular circumstances.  

We have tried to outline the discrete tasks within an approved practice 
area that are appropriate for a licensed paralegal practitioner and that the 
client will see as valuable. And we have tried to avoid requiring a lawyer to 
complete discrete parts of those tasks. There remain parts of the litigation 
process, even within an approved practice area, within the sole province of 
a lawyer—drafting non-form pleadings, discovery, subpoenas, presentation 
of evidence and advocacy are examples—but a client should be able to rely 
on a licensed paralegal practitioner to accomplish an entire authorized task 
without a lawyer’s assistance for parts of it. 

(i) INTAKE, CLIENT COUNSELING AND LAWYER 
REFERRAL 

All of the jurisdictions prohibit paraprofessionals from practicing 
beyond their license, but none appear to expressly require referral to a 
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lawyer. Perhaps it is simply presumed. A major component of a licensed 
paralegal practitioner practicing law in limited circumstances is that he or 
she understands and honors the boundaries of the profession. Finding 
competent counsel is difficult and stressful; a client’s licensed paralegal 
practitioner is in a better position than anyone to help. The obligation to 
practice within one’s competence and license is better expressed as a rule of 
professional conduct than as a description of authority. 

None of the jurisdictions expressly authorize client interviews, although 
Washington permits a LLLT to “obtain facts.” Obviously some type of client 
interview is necessary in any business relationship, and in an approved 
practice area the licensed paralegal practitioner should be authorized to 
interview the client to understand the client’s objectives and to obtain the 
facts relevant to achieving that objective.  

Unless there is a court-approved form to achieve the client’s objective, 
the licensed paralegal practitioner’s authority in client counseling should be 
limited to general information, opinions or recommendations about 
possible legal rights, remedies, defenses, procedures, options or strategies.  

(ii) FORMS 
If there is a court-approved form to achieve the client’s objective in an 

approved practice area, a licensed paralegal practitioner should have 
extensive authority to: 

• advise which form to use;  
• advise how to complete the form;  
• make the entries on behalf of the client;  
• sign, file and complete service of the form;  
• obtain, explain and file any necessary supporting documents; and 
• advise about the anticipated course of the proceedings by which 

the court will decide the matter. 

We did not reach agreement on whether a licensed paralegal practitioner 
should sign or otherwise acknowledge a form ghost-written but not filed by 
him or her. Lawyers who draft but do not file documents for a client do not 
have to acknowledge the document, and this encourages this discrete task. 
But this program is new, and perhaps the court needs to know when a form 
has been prepared by a licensed paralegal practitioner. If the supreme court 
decides that a ghost-written form should be signed or acknowledged by a 
licensed paralegal practitioner, it should make that an express requirement. 

The judicial council should continue its work with the committee on 
resources for self-represented parties to develop new forms appropriate for 
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approved practice areas and to improve the forms that we already have. The 
council and committee should also continue to publish instructions for the 
forms and information about the facts and procedures relevant to the forms. 

Except for a settlement agreement memorializing negotiations in which 
the licensed paralegal practitioner represented the client, a licensed 
paralegal practitioner should not be authorized to prepare a pleading or 
other paper for which there is no court-approved form.  

(iii) INTERACTION WITH ANOTHER PARTY 
The licensed paralegal practitioner should be authorized to 

communicate with another party or the party’s representative if the 
communication relates to the matter raised by the form. 

The licensed paralegal practitioner should be authorized to represent a 
client in mediated negotiations. This is co-extensive with a service that is 
currently defined as outside the practice of law under Rule 14-802.  

As noted earlier, we differ on whether a licensed paralegal practitioner 
should be authorized to represent a client in unmediated negotiations. If the 
supreme court decides to authorize a licensed paralegal practitioner to do 
so, it should be permitted only in an approved practice area, but it should 
include communicating the position of the client to the other party and vice 
versa, outside of formal negotiation sessions. 

In an approved practice area the licensed paralegal practitioner should 
be authorized to explain to the client the documents of another party. If the 
paralegal is to represent the client during negotiations, the client needs to 
understand the other party’s case. 

In an approved practice area the licensed paralegal practitioner should 
be authorized to prepare a written settlement agreement in conformity with 
the negotiated agreement. If an order form exists, a licensed paralegal 
practitioner should be authorized to complete the form in conformity with 
the settlement agreement. 

(iv) POST-LITIGATION ROLE 
In an approved practice area the licensed paralegal practitioner should 

be authorized to counsel and advise a client about how a court order affects 
the client’s rights and obligations. This would authorize for the litigation’s 
outcome the same authority we recommend for client counseling at the 
beginning: If there is a form—in this case the court’s order—the licensed 
paralegal practitioner should be authorized to give counsel and advice about 
the order specific to the client’s particular circumstances. 
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(v) SERVICES AS A PARALEGAL 
A licensed paralegal practitioner, as we have recommended qualifying 

for it, will necessarily be a paralegal, and continues to have the authority of 
a paralegal. If a client needs a service within the licensed paralegal 
practitioner’s competence, but beyond his or her license, the licensed 
paralegal practitioner is already authorized to provide that service under a 
lawyer’s supervision and license. 

(vi) FUTURE EXPERIENCE 
If experience shows additional tasks that would be valuable to a client 

and appropriate for a licensed paralegal practitioner—or if experience 
shows that any of the tasks we have proposed are inappropriate—the 
supreme court should consider appointing an appropriate group to examine 
the tasks and recommend whether to add to or remove from the authorized 
list. 

(d) RECOMMENDED EDUCATION 
Beyond basic paralegal education, Washington requires that its legal 

technicians complete 15 credit hours (or 112 hours of instruction) of 
specialized education in order to practice in an approved practice area. The 
recommended model for Oregon is similar. By comparison, graduation 
from the University of Utah S.J. Quinney College of Law requires 88 credit 
hours. Washington also requires that the specialized education be obtained 
through a law school, and the University of Washington School of Law in 
Seattle is the only school to offer the curriculum. The courses are available 
through remote simultaneous participation. 

At the other end of the spectrum, Nevada does not have any minimum 
education requirements for its document preparers, and Louisiana requires 
only a high school diploma or GED for its notaries public.  

We recommend that the Utah licensed paralegal practitioner be 
authorized to provide a range of services that require independent 
judgment. The minimum education requirements must be sufficient to 
qualify those individuals to perform the services competently. We 
recommend a concentration of specialized classes in each of the approved 
practice areas, and we recommend delivery through the higher education 
infrastructure. 

Specifically, we recommend that the minimum education of a licensed 
paralegal practitioner be: 
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• a Doctor of Jurisprudence degree from an ABA-approved law 
school; or 

• an associate’s degree with a paralegal or legal assistant certificate 
from a program approved by the ABA plus: 
o successful completion of the paralegal certification through 

the National Association of Legal Assistant’s Certified 
Paralegal/Certified Legal Assistant exam17;  

o successful completion of a course of instruction for a practice 
area (content to be determined based on the approved 
practice area); and 

o experience working as a paralegal under the supervision of a 
lawyer or through internships, clinics or other means for 
acquiring practical experience. 

Many Utah paralegals already have a bachelor’s or associate’s degree 
and a paralegal certificate. Most of them have been working under the 
supervision of a lawyer for years. Several of those have already successfully 
completed the NALA CP/CLA exam. For this last group, all that remains is 
to successfully complete the yet-to-be-created specialized course work in an 
approved practice area. 

We recommend that a JD degree be one of two methods for meeting the 
education requirements of a licensed paralegal practitioner, but the 
candidate under either method would be required to meet any licensing 
requirements.  

Since the range of authorized tasks that we recommend depends so 
heavily of the existence of a form, we recommend that the advanced 
instruction include intense work with the forms in a practice area, the 
objective that each form is intended to achieve, and the facts and procedures 
relevant to that objective. 

(e) RECOMMENDED LICENSING AND OTHER REGULATIONS 

(i) ADMINISTRATION 
Louisiana and Nevada administer their document preparer programs in 

the executive department through the secretary of state. California 
administers its document preparer program in the executive department 
through the county clerks of the several counties. Under the Utah 
Constitution, governance of the practice of law must be under the authority 

                                                   
17 http://www.nala.org/examdesc.aspx; http://perma.cc/UET2-22LA.  

http://www.nala.org/examdesc.aspx
http://perma.cc/UET2-22LA
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of the supreme court. Arizona administers its document preparer program 
directly by the supreme court, but we do not recommend this model.  

We recommend that a licensed paralegal practitioner program be 
administered through the Utah State Bar, as is done for the Washington 
LLLT program. The revenue from lawyers should not be used to pay the 
costs of administering a paraprofessional program, and vice-versa. 

(ii) MINIMUM REQUIREMENTS 
The purpose of regulations should be to protect the public. What 

protections do we rely on when employing a lawyer? Education; 
examination; character and fitness review; mentored experience; 
continuing education; compliance with Rules of Professional Conduct; a 
complaint and discipline process; and the Lawyer’s Fund for Client 
Protection. In addition, lawyers must comply with two administrative 
regulations: an application fee; and a licensing fee. The minimum 
requirements of a licensed paralegal practitioner should not be regulated 
beyond these without good reason.  

Based on the requirements for paraprofessionals in other states and for 
lawyers in Utah, we recommend that regulations in the following areas be 
considered. 

• Application and fee 
• Character and fitness review 
• Utah-specific licensing exam in the approved practice areas 
• Mentored experience 
• Appointment by the supreme court 
• Oath of office 
• Financial responsibility (bond or professional liability insurance) 
• IOLTA account 
• Annual licensing fee 
• CLE 
• Rules of professional conduct 
• Complaint and discipline process 

The supreme court might also consider establishing the paralegal 
division as a regulatory board, instead of using the board of bar 
commissioners for that role. 

State and local business regulations would apply to a licensed paralegal 
practitioner’s firm as to any other form of business. 
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(iii) LEGAL RELATIONSHIP WITH CLIENT 
In an approved practice area and within the approved tasks, a licensed 

paralegal practitioner should have a relationship with his or her client 
similar to that of a lawyer. 

• Fiduciary duties 
• Privileged communications 
• Standards of care 

(11) OTHER STRATEGIES 
Although authorizing qualified non-lawyers to engage in the practice of 

law in limited circumstances draws the most attention, it was not the limit 
of our charge. We offer five other strategies to help self-represented parties, 
and we hope that these other strategies are not put on hold while a program 
of licensed paralegal practitioners is being built. 

(a) DISCRETE LEGAL SERVICES 
Our focus on discrete services by licensed paralegal practitioners reveals 

the benefits to clients of discrete services by lawyers. The futures 
commission of the Utah State Bar recommends increasing “the use of 
discrete task representation and fixed fee pricing by (1) marketing the 
availability of “unbundling,” (2) educating lawyers and courts on best 
practices for implementing these approaches and (3) establishing an 
“unbundled” section for the Bar with lawyers who are willing to help clients 
on a fee-per-task, limited scope basis.”18 We fully endorse these 
recommendations and urge the Bar to promptly implement them.  

Because discrete tasks have an identifiable beginning and end, lawyers 
can offer a fixed price that is less than the unknown cost of full 
representation. This is a tremendous benefit to clients who in every other 
purchase of goods or services in their lives know or have a reasonably 
accurate estimate of the bottom line.  

Offering discrete legal services is the only way a lawyer or licensed 
paralegal practitioner will reach a party who has decided for reasons other 
than cost to prosecute or defend a case without representation. Perhaps the 
party wants more control; perhaps the party believes he or she can perform 
the tasks more quickly or more professionally or will take greater care 
because of the personal connection to the litigation. Whatever the reason, 

                                                   
18 Future of Legal Services in Utah, Id. at page 5. 
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the party does not want full representation, and no seller will succeed by 
offering something the buyer does not want.  

Lawyers are missing a large population of clients because not many 
lawyers offer discrete services, or those who do have not effectively 
advertised the services. The bar should do all that it can to support this 
business model. If the rules regulating discrete legal services are not 
sufficiently explicit, they should be made so. If the rules interfere with 
effectively delivering discrete legal services, the barriers should be removed.  

(b) ONLINE LAWYER DIRECTORY 
The futures commission of the Utah State Bar recommends “a robust 

online lawyer referral directory that is easily available to the public.” 
Building on this, the commission recommends “a consumer-focused 
website which, building on the online directory of lawyers, will become the 
key clearinghouse for clients in need of legal assistance.”19  

A robust, bar-sponsored directory would help potential clients find 
lawyers and other legal services—something most lawyers should support—
and it would be invaluable to the lawyers of the self-help center, who quickly 
see the need for full representation or a discrete legal service, but are 
prohibited from referring clients to a particular lawyer. Rarely does a bar 
commission find a product that simultaneously serves both its lawyer 
constituency and its public constituency. The recommended directory is 
that product. 

The bar is examining implementation of the recommendations in the 
form of a “portal,” but the product to be delivered under that rubric is not 
well defined. We recommend that the bar begin implementation with a 
portal to what consumers need most—and what would most benefit 
lawyers—a portal to legal services. From the perspective of the potential 
client, this basic but robust referral system should include an online method 
of filtering and sorting legal services by: 

• nature of the “civil justice situation” framed from the client’s 
perspective; 

• location of the client; location of the dispute; 
• languages spoken by the provider and other information meant 

to overcome barriers to access; 
• license (lawyer or licensed paralegal practitioner); 

                                                   
19 Future of Legal Services in Utah, Id. at page 5. 
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• price, including qualification for pro bono and modest means; 
• discrete services offered, including information, advice, 

document preparation, document review, coaching, 
representation at a hearing; and 

• any other criteria that may be relevant to a potential client. 

The effort begins with accumulating data that the bar does not now have: 
the information about individual lawyers, law firms and legal services that 
the application would use to filter and sort legal services based on the 
client’s answers to the questions just posed. This directory should be the 
only bar-sanctioned directory, and it should be based on the most current 
and accurate information available. It should provide to lawyers a simple 
interface to describe the services they offer, and it should provide to the 
public a simple interface to shop for those services. We recommend the 
supreme court do what it can to assist the board of bar commissioners in a 
campaign to gather this information. We hope lawyers will quickly see an 
opportunity for advertising their services to clients. 

The International Space Station is larger than a six-bedroom house.20 
The initial platform, completed in December, 1998, was about the size of a 
one bedroom apartment.21 If the bar’s directory expands—to include expert 
systems, intelligent checklists, business process analysis, document 
assembly, document translation, electronic filing, and all of the other terms 
used to describe portals—all well and good, but that also might take almost 
20 years to build. The best start is the basic, robust referral system 
recommended by the futures commission.  

The initial platform cannot be built too soon, and it will be put to good 
use while the rest of the modules are being planned, designed and built. The 
bar should advertise the directory’s availability to the public in general, and 
several times a day court clerks, libraries and community organizations 
from around the state and the lawyers of the self-help center will refer 
people to it. The court website will link to the directory, and the self-help 
center will include information about it in their work with public libraries, 

                                                   
20 NASA 

(https://www.nasa.gov/mission_pages/station/main/onthestation/facts_
and_figures.html; http://perma.cc/D75W-J3UP).  

21 Approximately 9,700 cubic feet, the size of the two initial modules, 
Zarya https://en.wikipedia.org/wiki/Zarya and Unity 
https://en.wikipedia.org/wiki/Unity_(ISS_module). 

https://www.nasa.gov/mission_pages/station/main/onthestation/facts_and_figures.html
https://www.nasa.gov/mission_pages/station/main/onthestation/facts_and_figures.html
http://perma.cc/D75W-J3UP
https://en.wikipedia.org/wiki/Zarya
https://en.wikipedia.org/wiki/Unity_(ISS_module)
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community groups and other volunteers who in turn work with members of 
their communities in need of various legal services. 

(c) ONLINE DISPUTE RESOLUTION 
The judicial council is pursuing online dispute resolution in small claims 

litigation. Although the conceptual design is of a computer-assisted method 
of dispute resolution by humans, rather than the intelligent-system method 
of automated resolution recommended by Dr. Clarke’s white paper, it 
represents a significant opportunity for more convenient and less costly 
access to the court. If successful, the lessons learned can be applied in other 
types of litigation, including interlocutory decisions during litigation. 

(d) ASSISTED RESOLUTION OF CASES INVOLVING SELF-
REPRESENTED PARTIES 

The basic features for assisted resolution of litigation involving self-
represented parties are: get the parties into the courthouse; provide them 
with an opportunity to explain their circumstances and their preferred 
outcomes; and then have the resources in place to reach and finalize an 
acceptable outcome. Alaska, California, Colorado and Minnesota have 
experienced good results with their programs. 

In cases involving self-represented parties, Alaska conducts a hearing, 
early in the life of the case, at which attorneys are available to complete 
documents if a case is resolved. Only 2% of parties failed to appear at the 
hearings, 80% of new cases fully resolved with only one hearing, and 77% of 
modifications resolved with only one hearing. Only 5% of resolved cases 
required a further hearing within the next year. 

Colorado and Minnesota have similar programs in which self-
represented parties have a conference with a judge early in the case. Both 
states include an exchange of initial disclosures before the conference.  

In Minnesota, an “evaluator” meets with the parties before they meet 
with the judge to try to mediate a settlement. If the case does not settle, the 
parties meet with the judge who tries to mediate a settlement or establishes 
deadlines for moving the case toward a litigated resolution. In Colorado 
34% of cases fully resolved with stipulations and another 25% had no 
further hearings. Cases within the Colorado program resolved about 2 
months more quickly than other similar cases. 

Rule of Civil Procedure 16 provides the court with sufficient authority to 
structure a conference in just about any way that makes sense for this 
purpose. The authority exists; all that is needed is someone to plan, design, 

http://www.utcourts.gov/resources/rules/urcp/urcp016.html
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organize and implement a program and to examine whether the program is 
achieving its goals. 

Utah has a program of assisted resolution of family law cases, but the 
conference and assistance occur toward the end of case, rather than the 
beginning. The Utah program is currently operating with court 
commissioners in the Third District Court, and there are plans to implement 
it in the Fourth District Court. 

In the Utah program the case management system screens family law 
cases for cases in which there has been no activity for 180 days. Our rules 
permit these cases to be dismissed without prejudice, provided the parties 
are given an opportunity to show cause why the case should not be 
dismissed. The court commissioners schedule a special calendar consisting 
only of cases with self-represented parties. The commissioners also 
schedule other law and motion matters involving only self-represented 
parties on this calendar. Volunteer attorneys are available at the hearing, as 
are volunteer mediators and self-help center lawyers, who provide staff 
support. All of these people work with the parties to resolve the matter or, 
if the matter is not settled, to move the case to the next steps in the process.  

The Third District Court has a similar program for debt collection cases, 
in which volunteer lawyers represent a self-represented defendant. In many 
cases the volunteer lawyers are able to negotiate a settlement or a payment 
plan with the plaintiff. 

If an opportunity for assisted resolution were provided early in the case, 
instead of after 6 months of inactivity, it would be a substantial 
improvement. Or experience may show that there remains a purpose to 
providing an opportunity for assisted resolution rather than dismissal. 

We recommend that the judicial council establish a pilot program of 
assisted resolution of family law and/or debt collection cases involving self-
represented parties. The council should consider the features of the Alaska, 
California, Colorado and Minnesota programs, which include mutual initial 
disclosures, a conference early in the case with defined objectives, and the 
resources—mediators, lawyers, judges, commissioners and staff—to reach 
and finalize an outcome.  

As part of the pilot program, the council should address a practical 
problem with the OCAP application. OCAP allows a party to prepare the 
appropriate forms for a divorce, but it does not include the capability to 
complete any particular form. This limitation hampers the self-help center 
lawyers who staff the calendar and prepare the necessary documents. The 
judicial council should work with the OCAP board and staff to develop this 
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capability, or it should work with the committee of resources for self-
represented parties to develop and approve the necessary stand-alone 
forms.  

(e) SELF-HELP CENTER 
The self-help center is a human portal of sorts, providing information 

and assistance, especially with forms. The self-help center would be assisted 
greatly by improving the qualifications of those in the community who 
already provide general information, opinions or recommendations and 
assistance completing court-approved forms. 

Improving those qualifications would professionalize the services 
already being offered. The recommendation that follows is for consideration 
by the judicial council as well as by the supreme court, because, although 
the self-help center is ultimately the responsibility of the supreme court, 
and the recommendations will leverage the self-help center’s resources by 
training others to provide assistance, the recommendations will increase 
the work of the self-help center lawyers, and the judicial council ultimately 
must agree that the additional cost is a sound use of public money. 

• Instruct court staff, public library staff, community and faith-
based groups and other volunteers. The course of instruction 
would be offered for free. The participants would be certified 
upon completion of the coursework, but would not be permitted 
to charge for their services. 

• Instruct in English and Spanish. 
• Maintain a roster of certified providers. 
• Provide virtual support to the providers. 
• Continue to develop and review simple and clear forms and 

informational webpages. 
• Explore other information media. 
• Facilitate the translation of webpages, forms and any new 

medium into Spanish. 

(12) IMPLEMENTATION 

(a) STEERING COMMITTEE 
We have outlined a supply-side model to meet the gaps in access to 

justice. We have developed as much detail as possible in the time available. 
But we recognize that this report remains only a blueprint. If the supreme 
court decides to move forward with this model, we recommend that it 
appoint a steering committee to identify, plan, develop and implement the 
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thousands of details necessary for the blueprint to become a reality. The 
committee should include representatives or input from: 

• lawyers experienced in the practice areas; 
• community organizations; 
• the paralegal division; 
• higher education administration; 
• bar administration and leadership; 
• court administration and leadership; 
• judges and court commissioners; 
• the self-help center; 
• the office of professional conduct; 
• the committee on rules of professional conduct; and 
• others as needed. 

(b) QUESTIONS FOR CONSIDERATION  
We have identified a handful of questions for a steering committee, but 

the committee, as it investigates finer and finer details, will encounter many 
more. 

• Should a licensed paralegal practitioner be required to sign or 
otherwise acknowledge a form prepared but not filed by the 
licensed paralegal practitioner? 

• Should a licensed paralegal practitioner be authorized to 
represent a client in non-mediated negotiations? 

• Should a licensed paralegal practitioner be authorized to accept 
service on behalf of a client? 

• Should guardianship of a minor be an authorized practice area? 

• Must a JD degree be from an ABA approved law school to satisfy 
the education requirement of a licensed paralegal practitioner?22 

• Are there equivalent credentials from other states or nations that 
should satisfy the education requirement? 

• Should any of the education or experience requirements of a 
licensed paralegal practitioner be waived for current paralegals? 
Which requirements should be waived? What should be the 

                                                   
22 We recommend that an ABA approved law school be sufficient, but is 

it necessary? See the section on recommended education. 
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minimum requirements to qualify for the waiver? For how long 
should waiver be available? 

• What should be the data points and data collection methods for 
measuring the success of the program? 

• What should the content of the advanced course work and 
examination in a practice area consist of? 

• What should the specific rules for the regulation, administration 
and licensing of the profession consist of? 

Bar regulation, administration and licensing may serve as a model from 
which to start, but we urge the steering committee not to simply copy and 
paste. Detailed investigation may reveal legitimate differences between the 
licensing and regulation of licensed paralegal practitioners and of lawyers. 
Perhaps more important, this is an opportunity to think afresh about the 
issues and to transfer lessons learned back to the licensing and regulation 
lawyers. 
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This report would not have been possible without the generous 
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University of Utah 
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Self-Help Center 
Utah State Courts 
Workgroup Chair 

 Ms. Carol Sue Crismon 
Utah Legal Services 

Hon. Deno G. Himonas 
Utah Supreme Court 
Committee Chair 

 Ms. Dixie A. Jackson 
Law Office Of Dixie A. Jackson, LLC 

Rep. Brian S. King 
Utah House of Representatives 

 Mr. John R. Lund 
Parsons Behle & Latimer 

Ms. Lori W. Nelson 
Jones Waldo Holbrook & 
McDonough 

 Commissioner Joanna B. Sagers 
Third District Court 

Ms. Jacey Skinner 
Office of the Governor 

 Ms. Angelina Tsu 
Zions Management Services Corp 

Sen. Stephen H. Urquhart 
Utah Senate 

  

Ms. Jody R. Gonzales 
Administrative Office of the Courts, 
Staff 

 Mr. Timothy M. Shea 
Utah Supreme Court, Staff 
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(14) DRAFT RULES 
Rule 14-802. Authorization to practice law. 1 

(a) Except as set forth in subsection paragraphs (c) of this rule and (d), 2 

only persons who are active, licensed members of the Bar in good standing 3 

may engage in the practice of law in Utah. 4 

(b) For purposes of this rule: 5 

(b)(1) The “practice of law” is the representation of the interests of 6 

another person by informing, counseling, advising, assisting, 7 

advocating for or drafting documents for that person through 8 

application of the law and associated legal principles to that person’s 9 

facts and circumstances. 10 

(b)(2) The “law” is the collective body of declarations by 11 

governmental authorities that establish a person’s rights, duties, 12 

constraints and freedoms and consists primarily of: 13 

(b)(2)(A) constitutional provisions, treaties, statutes, 14 

ordinances, rules, regulations and similarly enacted declarations; 15 

and 16 

(b)(2)(B) decisions, orders and deliberations of adjudicative, 17 

legislative and executive bodies of government that have authority 18 

to interpret, prescribe and determine a person’s rights, duties, 19 

constraints and freedoms. 20 

(b)(3) “Person” includes the plural as well as the singular and legal 21 

entities as well as natural persons. 22 

(b)(4) “Licensed paralegal practitioner” means a natural person 23 

qualified and licensed under the rules governing the practice of law. 24 

(b)(5) “Practice area” means litigation in the district court in: 25 

(b)(5)(A) temporary separation under Section 30-3-4.5, divorce, 26 

paternity, cohabitant abuse and civil stalking, custody and support 27 

and name change; 28 

(b)(5)(B) forcible entry and detainer; and 29 

(b)(5)(C) debt collection. 30 

http://le.utah.gov/xcode/Title30/Chapter3/30-3-S4.5.html?v=C30-3-S4.5_1800010118000101
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(c) Whether or not it constitutes the practice of law, the following 31 

activity by a non-lawyer, who is not otherwise claiming to be a lawyer or to 32 

be able to practice law, is permitted: 33 

(c)(1) Making legal forms available to the general public, whether by 34 

sale or otherwise, or publishing legal self-help information by print or 35 

electronic media. 36 

(c)(2) Providing general legal information, opinions or 37 

recommendations about possible legal rights, remedies, defenses, 38 

procedures, options or strategies, but not specific advice related to 39 

another person’s facts or circumstances. 40 

(c)(3) Providing clerical assistance to another to complete a form 41 

provided by a municipal, state, or federal court located in the State of 42 

Utah when no fee is charged to do so. 43 

(c)(4) When expressly permitted by the court after having found it 44 

clearly to be in the best interests of the child or ward, assisting one’s 45 

minor child or ward in a juvenile court proceeding. 46 

(c)(5) Representing a party in small claims court as permitted by 47 

Rule of Small Claims Procedure 13. 48 

(c)(6) Representing without compensation a natural person or 49 

representing a legal entity as an employee representative of that entity 50 

in an arbitration proceeding, where the amount in controversy does not 51 

exceed the jurisdictional limit of the small claims court set by the Utah 52 

Legislature. 53 

(c)(7) Representing a party in any mediation proceeding. 54 

(c)(8) Acting as a representative before administrative tribunals or 55 

agencies as authorized by tribunal or agency rule or practice. 56 

(c)(9) Serving in a neutral capacity as a mediator, arbitrator or 57 

conciliator. 58 

(c)(10) Participating in labor negotiations, arbitrations or 59 

conciliations arising under collective bargaining rights or agreements 60 

or as otherwise allowed by law. 61 
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(c)(11) Lobbying governmental bodies as an agent or representative 62 

of others. 63 

(c)(12) Advising or preparing documents for others in the following 64 

described circumstances and by the following described persons: 65 

(c)(12)(A) a real estate agent or broker licensed by the state of 66 

Utah may complete State-approved forms including sales and 67 

associated contracts directly related to the sale of real estate and 68 

personal property for their customers. 69 

(c)(12)(B) an abstractor or title insurance agent licensed by the 70 

state of Utah may issue real estate title opinions and title reports 71 

and prepare deeds for customers. 72 

(c)(12)(C) financial institutions and securities brokers and 73 

dealers licensed by Utah may inform customers with respect to 74 

their options for titles of securities, bank accounts, annuities and 75 

other investments. 76 

(c)(12)(D) insurance companies and agents licensed by the state 77 

of Utah may recommend coverage, inform customers with respect 78 

to their options for titling of ownership of insurance and annuity 79 

contracts, the naming of beneficiaries, and the adjustment of claims 80 

under the company’s insurance coverage outside of litigation. 81 

(c)(12)(E) health care providers may provide clerical assistance 82 

to patients in completing and executing durable powers of attorney 83 

for health care and natural death declarations when no fee is 84 

charged to do so. 85 

(c)(12)(F) Certified Public Accountants, enrolled IRS agents, 86 

public accountants, public bookkeepers, and tax preparers may 87 

prepare tax returns. 88 

(d) Within a practice area for which the licensed paralegal practitioner 89 

qualifies, a licensed paralegal practitioner may represent the interests of a 90 

natural person who is not represented by a lawyer by: 91 

(d)(1) establishing a contractual relationship with the client; 92 
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(d)(2) interviewing the client to understand the client’s objectives 93 

and obtaining facts relevant to achieving that objective; 94 

(d)(3) completing a form approved by the judicial council or board 95 

of district court judges;  96 

(d)(4) informing, counseling, advising and assisting with which 97 

form to use and how to complete the form; 98 

(d)(5) signing, filing and completing service of the form; 99 

(d)(6) obtaining, explaining and filing any document needed to 100 

support the form; 101 

(d)(7) reviewing documents of another party and explaining them; 102 

(d)(8) informing, counseling and advising about the anticipated 103 

course of proceedings by which the court will resolve the matter; 104 

(d)(9) informing, counseling, advising, assisting and advocating for 105 

the client in mediated negotiations; 106 

(d)(10) drafting, signing, filing and completing service of a written 107 

settlement agreement in conformity with the negotiated agreement;  108 

(d)(11) communicating with another party or the party’s 109 

representative; and 110 

(d)(12) informing, counseling and advising about a court order that 111 

affects the client’s rights and obligations. 112 

 113 
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(15) CHARACTERISTICS OF LIMITED-LICENSING IN OTHER STATES 

(a) ARIZONA 
Status. Program in place since July 1, 2003. 

Title. Legal document preparer. 

Minimum education.  

Individual: 

(1) A high school diploma or GED and two years of law-related 
experience as a court employee or under the supervision of a 
lawyer or a certified legal document preparer. 

(2) A certificate of completion from a paralegal or legal assistant 
program approved by the ABA. 

(3) A certificate of completion from a paralegal or legal assistant 
program that is institutionally accredited and that requires 24 
semester units, or the equivalent, in legal specialization courses. 

(4) A certificate of completion from an accredited educational 
program designed specifically to qualify a person for certification 
as a legal document preparer. 

(5) A degree from a law school accredited by the ABA or 
institutionally accredited. 

Business:  

(1) Certification as a business entity. 
(2) Designated principal who holds individual certification as a legal 

document preparer. 

Administration and regulation.  

Examination on legal terminology, client communication, data 
gathering, document preparation, ethical issues, and professional and 
administrative responsibilities. Certification and renewal of certification by 
the supreme court. Regulatory board. Examination fee. Application fee. 
Licensing fee. Revenue and expenses administered by the supreme court. 
Background investigation. 20 CLE hours per 2-year certification cycle. 
Rules of professional conduct. Complaint and discipline process. 
Administrative support staff: approximately 3 FTE. 

Authority. To or for a person or entity not represented by a lawyer: 

(1) Prepare or provide legal documents. 
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(2) Provide general legal information—but not specific advice, 
opinions, or recommendations—about possible legal rights, 
remedies, defenses, options, or strategies. 

(3) Provide general factual information about legal rights, 
procedures, or options. 

(4) Provide forms and documents. 
(5) File, record, and arrange for service of legal forms and 

documents.  
(6) May not sign any document other than some specified notices. 

Source. Arizona Code of Judicial Administration Section 7-208. 
(http://www.azcourts.gov/cld/Legal-Document-Preparers; 
http://perma.cc/4K9H-C8RC). 

(b) CALIFORNIA 
Title. Limited license to practice law or licensing of legal technicians. 

Status. The Limited License Working Group was created on March 6, 
2013 as a subcommittee of the Board of Trustees’ Committee on Regulation, 
Admissions and Discipline Oversight to explore, research and report the 
feasibility of creating a limited license to enable certified individuals to 
provide limited, discrete legal services to consumers in defined subject 
matter areas. Meetings continue. 

Source. Website of the California State Bar 
(http://www.calbar.ca.gov/AboutUs/BoardofTrustees/LimitedLicenseWo
rkingGroup.aspx; http://perma.cc/3YAP-EUD9). 

Title. Legal document assistants. 

Status. Program in place. 

Minimum education.  

(1) A high school diploma or GED and 2 years of law-related 
experience under the supervision of a lawyer. 

(2) A baccalaureate degree in any field and 1 year of law-related 
experience under the supervision of a lawyer. 

(3) A certificate of completion from a paralegal program approved by 
the ABA. 

(4) A certificate of completion from a paralegal program that is 
institutionally accredited and that requires 24 semester units, or 
the equivalent, in legal specialization courses. 

Administration and regulation. Register with the county clerk of 
the county of principal place of business and of any other county in which 

http://www.azcourts.gov/cld/Legal-Document-Preparers
http://perma.cc/4K9H-C8RC
http://www.calbar.ca.gov/AboutUs/BoardofTrustees/LimitedLicenseWorkingGroup.aspx
http://www.calbar.ca.gov/AboutUs/BoardofTrustees/LimitedLicenseWorkingGroup.aspx
http://perma.cc/3YAP-EUD9
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services are performed. Registration fees. Bi-annual re-registration. 
$25,000 bond for an individual; $25,000 to $100,000 bond for a business, 
depending on the number of assistants. Other statutory regulations. Unable 
to determine the number of administrative support staff because 
registration is decentralized. 

Authority. For compensation, provide “any” [that is, the following] 
self-help services to a self-represented individual. 

(1) At the individual’s specific direction complete in a ministerial 
manner legal documents selected by the individual. 

(2) Provide general published factual information about legal 
procedures, rights, or obligations that have been written or 
approved by an attorney. 

(3) Make published legal documents available. 
(4) File and serve legal forms and documents at the specific direction 

of the individual. 
(5) May not provide advice, explanation, opinion, or 

recommendation about possible legal rights, remedies, defenses, 
options, selection of forms, or strategies. 

(6) In order to suggest what forms to complete, the legal document 
assistant must have a detailed guide, approved by an attorney, 
stating exactly what forms are needed for a particular objective. 

(7) The client must know what he or she wants, and what forms to 
use. Or the client can decide which forms to use based on the 
attorney-approved guide. 

Source. Business and Professions Code Chapter 5.5. 
(http://www.leginfo.ca.gov/cgi-
bin/calawquery?codesection=bpc&codebody=&hits=20; 
http://perma.cc/4CAA-QRBW).See also the website of the California 
Association of Legal Document Assistants, (http://calda.org/; 
http://perma.cc/5Y22-L8TC). 

(c) COLORADO 
Status. A subcommittee of the Colorado Supreme Court Advisory 

Committee is examining the Washington state LLLT program. First 
meeting: June 2015. 

Source. Press release: Colorado Studying New Limited Legal License. 
(http://www.coloradosupremecourt.us/Newsletters/Spring2015/Colorado
%20studying%20new%20limited%20legal%20license.htm; 
http://perma.cc/GCY7-HNCH). 

http://www.leginfo.ca.gov/cgi-bin/calawquery?codesection=bpc&codebody=&hits=20
http://www.leginfo.ca.gov/cgi-bin/calawquery?codesection=bpc&codebody=&hits=20
http://perma.cc/4CAA-QRBW
http://calda.org/
http://perma.cc/5Y22-L8TC
http://www.coloradosupremecourt.us/Newsletters/Spring2015/Colorado%20studying%20new%20limited%20legal%20license.htm
http://www.coloradosupremecourt.us/Newsletters/Spring2015/Colorado%20studying%20new%20limited%20legal%20license.htm
http://perma.cc/GCY7-HNCH
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(d) FLORIDA 
Status. Program in place. 

Title. Association of Legal Document Preparers. 

Minimum education.  

Not stated. 

Administration and regulation.  

Not stated. 

Authority. 

Not stated. 

Source. Website of the Florida Association of Legal Document 
Preparers (http://www.faldp.org/; http://perma.cc/A7RR-6J2S). 

(e) LOUISIANA 
Status. Program in place since “time immemorial.” 

Title. Notary public. 

Minimum education. High school diploma, or GED.  

Administration and regulation. Pre-assessment test. Examination. 
Application with the secretary of state. $35 application fee. $75 examination 
fee. Good moral character, integrity, and sober habits. Appointed by 
governor with the advice and consent of the Senate. Registration with 
secretary of state. $10,000 bond renewed every 5 years. May be appointed 
in the parish of residence and in any parish in which he or she maintains an 
office. Annual report to the secretary of state with $25 report fee. Voluntary 
associations.  

Authority.  

(1) Draft, prepare and execute affidavits, acknowledgements and 
authentic acts.  

(2) Documents listed on the website of the Professional Civil Law 
Notaries Association as proper for a notary to prepare, but not 
negotiate on behalf of a client: 

• Affidavits 
• Acknowledgments 
• Authentic Acts 
• Security Agreements 
• Mortgages 
• Acts of Sales 
• Donations 

• Bond for Deed 
• Acts of Adoption 
• Guarantee Letters 
• Power of Attorney 
• Affidavits of Heirship 
• Small Successions 
• Wills 

http://www.faldp.org/
http://perma.cc/A7RR-6J2S
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• Trusts 
• Real Estate Transactions 
• Partition of Property 
• Incorporations 
• LLC Formations 
• Operating Agreements 
• Partnership Agreements 
• Matrimonial Agreements 

• Public Inventories 
• Contracts 
• Bill of Sales 
• Quit Claims 
• Public Inventories 
• Contracts  in Authentic Form 

• Provisional Custody Agreements 

Source. Louisiana R.S. Title 35; (http://perma.cc/RDN5-KKBN). See 
also the website of the Professional Civil Law Notaries Association, 
(http://www.pclna.org/notary_duties.html; http://perma.cc/3RH6-
YNYB) and the website of the Louisiana Notary Association, 
(http://www.lna.org/; http://perma.cc/U9WY-7X7J). 

(f) NEVADA 
Status. Program in place since March 1, 2014. 

Title. Document preparation services. 

Minimum education.  

None. 

Administration and regulation. Registration with the secretary of 
state. Applicant information and history, business information, background 
check and a cash or surety bond in the amount of $50,000. No application 
fee. Annual renewal. Active state business license. Complaint and discipline 
process. Private right of action for double damages. Criminal liability for 
willful violation of the enabling act. Written disclosure and written contract 
required. Communication with client is not privileged. 

Authority. For compensation and at the direction of a client, provide 
assistance to the client in a legal matter, including: 

(1) preparing or completing any pleading, application or other 
document; 

(2) translating an answer to a question posed in a document; 
(3) securing any supporting document, such as a birth certificate, 

required in connection with the legal matter; or 
(4) submitting a completed document on behalf of the client to a 

court or administrative agency. 

Source. Nevada Revised Statutes Chapter 240A and secretary of state 
Regulation R136-13. (http://nvsos.gov/index.aspx?page=1346; 
http://perma.cc/4N7M-ZBM3). 

http://www.legis.la.gov/legis/Laws_Toc.aspx?folder=75&level=Parent
http://perma.cc/RDN5-KKBN
http://www.pclna.org/notary_duties.html
http://perma.cc/3RH6-YNYB
http://perma.cc/3RH6-YNYB
http://www.lna.org/
http://perma.cc/U9WY-7X7J
http://nvsos.gov/index.aspx?page=1346
http://perma.cc/4N7M-ZBM3
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(g) OREGON 
Title. Limited License Legal Technician. (The task force also outlines a 

voluntary registered paralegal program.) 

Status. The task force studying limited licensing issued its report and 
recommendations in February, 2015.  

Recommendation. 

The Task Force recommends that the Board of Governors 
consider the possibility of the Bar’s creating a Limited License 
Legal Technician (LLLT) model as one component of the 
BOG’s overall strategy for increasing access to justice. It 
further recommends, should the Board decide to proceed with 
the LLLT concept, that it begin with the suggestions 
developed by Task Force Subcommittees. The Task Force also 
suggests that the first area that be licensed be family law, to 
include guardianships. 

Should the Board decide to proceed with this concept, the 
Task Force recommends a new Board or Task Force be 
established to develop the detailed framework of the program. 
For the reasons set out herein, the BOG should review the 
recently established Washington State Bar Association LLLT 
program and consider it as a potential model. 

Recommended minimum education. Associate degree. 45 quarter 
credit hours of legal studies in core curriculum requirements (paralegal 
studies). Instruction in an approved practice area for the number of credit 
hours determined by the board. Core curriculum exam and practice area 
exam.  

Recommended minimum experience. 4,160 hours or 2 years of 
substantive law-related experience supervised by a lawyer with 2,080 hours 
or 1 year of experience in the specialty practice area in which the applicant 
is requesting licensure. Completed within 3 years of passing core 
curriculum exam. 

Recommended administration and regulation. Regulatory 
board with administrative support from the state bar association. 
Examination fee. Application fee. Background check. Character and fitness 
review. Oath. Annual licensing fee. Financial responsibility (Professional 
liability insurance). 45 CLE hours every 3 years with a 3-year rotating 
reporting cycle. One prong of the CLE component would cover the core 
CLEs and the other prong would be specific to the specialty license. Rules of 
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professional conduct. Complaint and discipline process. Privileged 
communications. 

Recommended authority in family law.  

(1) Provide approved forms, assist client to choose which forms to 
use. Assist in completing forms in a ministerial capacity and 
without giving legal advice. 

(2) Provide generalized explanations of the law without applying it 
specifically to the client’s case or fact pattern. 

(3) Explain options without offering legal opinions. 
(4) Review approved documents completed by the client to 

determine if they are complete and correct. 
(5) Review and interpret necessary background documents and offer 

limited explanations necessary to complete approved forms. 
(6) Provide or suggest published information about legal procedures, 

legal rights and obligations and materials of assistance with 
children’s issues. 

(7) Explain court procedures without applying it specifically to the 
client’s case. 

(8) File documents at the client’s request. 

The family law subcommittee also discussed whether LLLTs should be 
permitted to work with both parties, subject to ethics rules applicable to 
LLLTs. 

Discussed but not decided. 

(1) What entity should oversee the program? 
(2) How would the program be implemented initially? 
(3) How would the initial implementation be financed? 
(4) Should legal technicians have to contribute to a client protection 

fund? 
(5) Should legal technicians have to maintain client trust accounts?  
(6) What entity should provide malpractice insurance? 
(7) What activities and roles should be permitted of legal 

technicians?  
(8) How should legal technicians with licenses from other states be 

treated? 
(9) How should legal technicians who have a primary office outside 

of Oregon be handled? 
(10) What responsibilities should legal technicians have 

depending on whether they are under the direction and 
supervision of a lawyer? Is supervision relevant? 
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Source. Legal Technicians Task Force Final Report to the Board Of 
Governors 
(http://bog11.homestead.com/LegalTechTF/Jan2015/Report_22Jan2015.
pdf; http://perma.cc/4NE3-AJK5). 

(h) WASHINGTON 
Title. Limited license legal technician. 

Status. Program in place. Initial licenses issued Spring 2015. 

Minimum education. Associate degree. 45 credit hours of core 
curriculum instruction in paralegal studies. Instruction in an approved 
practice area for the number of credit hours determined by the regulatory 
board. (Currently 15 credit hours in family law, the only approved practice 
area.) One credit hour is 7.5 hours of instruction. Core curriculum exam and 
practice area exam.  

Minimum experience. 3,000 hours of substantive law-related work 
experience supervised by a licensed lawyer. Acquired no more than three 
years before licensure and no more than three years after passing the 
examination. 

Administration and regulation. Regulatory board with 
administrative support from the state bar association. Budget approved by 
the association’s board of governors. Examination fee. Application fee. 
Background check. Character and fitness review. Oath. Annual licensing fee. 
Financial responsibility (Professional liability insurance). IOLTA account. 
10 CLE hours per year. Rules of professional conduct. Complaint and 
discipline process. Privileged communications.  

Authority. Within an approved practice area for which the technician 
qualifies:  

(1) Obtain relevant facts and explain the relevancy to the client. 
(2) Inform the client of procedures, including deadlines and 

documents that must be filed, and the anticipated course of the 
proceeding.  

(3) Inform the client of procedures for filing documents and service 
of process. 

(4) Provide the client with self-help materials prepared by a lawyer 
or approved by the board. 

(5) Review documents or exhibits of the opposing party and explain 
them to the client. 

(6) Select, complete, file and effect service of approved forms, federal 
forms, forms the content of which is specified by statute, or forms 

http://bog11.homestead.com/LegalTechTF/Jan2015/Report_22Jan2015.pdf
http://bog11.homestead.com/LegalTechTF/Jan2015/Report_22Jan2015.pdf
http://perma.cc/4NE3-AJK5
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prepared by a lawyer. Advise the client of the significance of the 
forms. 

(7) Perform legal research. 
(8) Draft legal letters and documents beyond what is permitted in 

paragraph (6), if the work is reviewed and approved by a lawyer. 
(9) Advise a client about other documents that may be necessary to 

the client’s case, and explain how the additional documents may 
affect the client’s case. 

(10) Assist the client in obtaining necessary documents or records, 
such as birth, death, or marriage certificates. 

Source. Washington Rule APR 28 and implementing regulations. 
(http://www.wsba.org/Licensing-and-Lawyer-Conduct/Limited-
Licenses/Legal-Technicians; http://perma.cc/RJ5W-NQU2). 

(i) OTHER STATES 
(1) Nearly all states have pro bono programs in which lawyers or 

non-lawyers offer information, advice or representation for 
qualified individuals.  

(2) The Connecticut Bar Association’s Task Force on the Future of 
Legal Education and Standards of Admission issued a June 2014 
report recommending the state modify its practice rules “so that 
nonlawyers be permitted to offer some basic legal services to the 
public.” 

(3) The Massachusetts Bar Association voted in March 2014 to 
endorse the recommendations of the ABA Task Force on the 
Future of Legal Education, including the licensing of people other 
than those with law degrees. 

(4) Other states have held meetings about limited licensing but have 
taken no official steps as January 1, 2015. 

Source. Robert Ambrogi, Washington. State moves around UPL, 
using legal technicians to help close the justice gap, ABA JOURNAL (Jan. 
1, 2015, 5:50 AM), 
(http://www.abajournal.com/magazine/article/washington_state_moves
_around_upl_using_legal_technicians_to_help_close_the; 
http://perma.cc/FL75-QKAR).  

 

http://www.wsba.org/Licensing-and-Lawyer-Conduct/Limited-Licenses/Legal-Technicians
http://www.wsba.org/Licensing-and-Lawyer-Conduct/Limited-Licenses/Legal-Technicians
http://perma.cc/RJ5W-NQU2
http://www.abajournal.com/magazine/article/washington_state_moves_around_upl_using_legal_technicians_to_help_close_the
http://www.abajournal.com/magazine/article/washington_state_moves_around_upl_using_legal_technicians_to_help_close_the
http://perma.cc/FL75-QKAR
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Everyone Is Talking About
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By
AnnMichelle G. Hart

AnnMichelle G. Hart is an Assistant Editor of The Affiliate , an ABA YLD Scholar, and the principal
attorney and founder of the HartLaw Firm in Seattle, Washington.

There is something new in the legal world. A new law firm model has been getting a lot of attention
lately, and for good reason. Two recent law school grads figured out a way to bring legal services to
those who need them most and still earn a living.

The lawyers of Open Legal Services (OLS) pride themselves on starting a revolution in the legal
industry by becoming the first (and so far only) not-for-profit law firm in Utah catering exclusively to
those whose income is too high for traditional legal aid agencies, but still are unable to afford “full
price” representation from the private bar. Their motto is appropriate: “Open Legal Services—Justice
for the rest of us.” The mission of OLS “is to serve clients who earn too much to qualify for free or
pro-bono legal services, but who earn too little to afford a traditional private firm.”

Narrowing the Gap
The services provided at OLS help narrow the gap for individuals and families that are unable to
obtain legal services. Eighty percent of the nation’s population living in poverty have legal needs that
go unmet. For the middle class that number is 40%–60%. In Salt Lake County, where OLS is based,
a typical rate for a divorce attorney ranges between $175 and $230 per hour. The average criminal
defense attorney charges a flat fee of more than $1,000 for a misdemeanor, while felonies can cost
tens of thousands of dollars. According to the OLS website, 53% of Utah residents qualify for their
services. These services are priced on a sliding scale depending on income and family size and range
between $60 and $145 per hour. A single individual with one child making $24,000 a year
(equivalent to $12 per hour full time) would not qualify for help from Utah Legal Services, but would
qualify for OLS’s lowest rate of $60 per hour. A family of four earning $47,500 per year would pay
$70 per hour. That same family earning $72,000 would pay $115 per hour. According to OLS, “By
charging on a sliding scale, the people at the top of our scale subsidize the people at the bottom,
thus allowing us to help a wider range of people in need than we could otherwise.”

Open Legal Services does not provide free services. Although it does charge for all work performed,
it does so at a much lower rate than other attorneys. Clients who qualify for services fit between
125% and 400% of the federal poverty level. Those whose income levels fall below that scale are
eligible for free help from pro bono entities like Utah Legal Services, Legal Aid Society of Salt Lake,
or other free legal clinics. These agencies typically are funded through local and federal grants, which
are subject to strict eligibility guidelines. Because OLS does not accept grant money at this time, it is
not limited in the types of cases it can take.
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In case you’re wondering: yes, Open Legal Services is an actual law firm. Clients are assigned an
attorney who works with them on their case, and they do not wait around for two months to do so:
“Our attorneys are here because they are passionate, fearless, and determined. We do not provide
lesser service, or cut corners. We do away with luxuries, and just provide what clients need: solid
legal representation.”

The firm focuses on only a few practice areas to streamline its processes. Right now, it serves clients
who need family law or criminal defense services. It takes cases involving divorce, child custody and
support (including guardian ad litem), protective orders, and other family law matters. The firm’s
lawyers help those accused of misdemeanor and felony crimes, including domestic violence, simple
assault, aggravated assault, burglary, possession of drug paraphernalia, retail theft, and DUI/drunk
driving. They can also help people looking to expunge their records.

So, what is a not for profit law firm? The firm’s website states that “Open Legal Services is a
501(c)(3) public charity located in the Salt Lake City (SLC) area. Open Legal Services’ attorneys are
members in good standing with the Utah State Bar, and are fully licensed and insured. Our lawyers
provide affordable legal services to clients who cannot pay for a full-price private attorney, but who
may not qualify for free help.” OLS’s leadership comprises a board of directors, which includes
several seasoned attorneys, an assistant professor of social work, a risk officer from a government
agency, and a director of a local food pantry. In addition to the board of directors, Open Legal
Services has a group of benefactors that includes individuals, law firms, and companies who all want
to see this project succeed.

An Innovative Solution
“Open Legal Services is an innovative solution to the problem of connecting the supply of lawyers
to the demand for affordable legal services. The three pillars of our model are: (1) operating as a
nonprofit, (2) charging on a sliding scale based on income, and (3) keeping costs low.” They make it
a point to say, “nonprofit does not always mean free services.” For example, many universities and
hospitals are structured as nonprofits and charge for their services. Here are some of the benefits
they’ve found by forming a nonprofit entity: the firm’s attorneys are eligible for the Public Service
Loan Forgiveness Program, they pay less in taxes, and they receive referrals from unique sources—
they state they are “often exempt from rules that many courts and nonprofit entities have about
where they may send potential clients. Courts, judges, other nonprofits, and even the State Bar can
freely refer clients to us.” Furthermore, people are willing to volunteer their time for a nonprofit, the
firm’s clients don’t expect mahogany desks and corner offices in a nonprofit, it can offer discounts to
clients as well as use discounts and free services for which nonprofits are eligible on things like web
hosting, software, and advertising. While it can also solicit donations as a nonprofit, Open Legal
Services notes that it does not use donations or grant money to fund daily operations.

Keeping overhead costs low is integral for a program of this nature. “In order to charge less, we
have to cost less. We spend only 20% on overhead (everything beyond our lawyers’ salaries), while
the rest of the legal industry spends 40% on overhead.” The firm’s desks were $20 at the local thrift
store, its electronics were $40 at the University Surplus second-hand store, the firm’s lawyers built
all the support documents themselves (client database, website, billing, and so on), and they use
free, open-source software like WordPress, GIMP, Inkscape, and others. Since the firm has a great
word-of-mouth referral program going, it also doesn’t need paid marketing, which can cost upwards
of $100 per click on Google AdWords.

Why is word-of-mouth working so well for Open Legal Services? Legal Aid and public defenders now
have a place to send people that earn too much to qualify for their services, traditional attorneys
now have a place to send people that cannot afford their services, and courts now have fewer people
appearing before them without an attorney. Open Legal Services started in November 2013 with
about 20 cases and has been growing steadily ever since. As of this October, the firm has handled
190 cases and climbing.

Open Legal Services counts on donations to meet its operating expenses, and there are a number of
direct and indirect ways you can help. In addition to monetary donations, you can purchase items on
Amazon through its Amazon Smile program, where Amazon will donate 0.5% of purchases back to
the charity of your choice.

OLS was founded by Shantelle L. Argyle and A. Daniel Spencer. Also on staff are attorneys Milda
Shibonis, Francis Chiaramonte, and David McNeill. Profiles for each are listed here.
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Open Legal Services

     

 

Affordable legal services is no longer a contradiction
Open Legal Services is Utah’s first nonprofit law firm for clients who earn too much to qualify for free/pro-bono legal
services, but also earn too little to afford a traditional private firm. Our mission is to bridge the justice gap by
providing affordable legal services to low and moderate income people. Such discounted services for clients with
modest means are often called “low bono” legal services.

More than 50% of Utah residents qualify for Open Legal Services

We charge between $60-145 per hour, depending on your income and family size

We serve the following practice areas:

Family & Custody • Criminal • Income-based Fees

Home Attorneys and Staff Nonprofit Disclosures Blog About

Client Payments Contact
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Family Law
Divorce

Child custody

Child support

Protective orders

See more family law matters we handle

Private Guardian Ad Litem

Criminal Defense
Third degree felonies

Misdemeanors

Infractions

Expungements

Appeals

See more criminal matters we handle
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Open Legal Services is a 501(c)(3) public charity located in the Salt Lake City (SLC) area. Open Legal Services’ attorneys are members in good standing with
the Utah State Bar, and are fully licensed and insured. Our lawyers provide affordable (“low bono”) legal services to clients who cannot pay for a full price private
attorney but who may not qualify for free help. We have both family law attorneys and criminal defense attorneys on staff. We take cases in West Valley City,
Provo, West Jordan, Sandy, Orem, Ogden, Layton, Taylorsville, South Jordan, Park City, Draper, Murray, Farmington, Bluffdale, Herriman, Holladay, Midvale,
Riverton, and counties including Salt Lake County, Utah County, and Davis County. Call 801-433-9915 today to retain us at our cheaper/inexpensive rates.  
This website is for advertising and informational purposes only. This website and any information provided, however, does not constitute legal advice and must
not be used as a substitute for the counsel and services that may be required from an attorney. Open Legal Services is not responsible for the consequences of
the application of any information taken from this website.
(c) 2013-2016. Open Legal Services, the “OLS” logo, and the content of this web domain, except where expressly indicated, is protected under U.S. and
international copyright. All  rights reserved. 
Last modified: October 22nd, 2015 by openlegal
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Alumna’s nonprofit law firm seeks to make legal
services affordable

UCLA alumna Lindsay Vose founded Justice Crusaders Legal Services, which has rates based on clients'
incomes. (Courtesy of Lindsay Vose)

BY NIKKI SOMANI 
Posted: May 22, 2015 1:20 am

NEWS 
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Two months had passed since Yolanda Barclay’s son was arrested, and she was starting to feel desperate.
Barclay couldn’t afford to pay for a private law firm. She opted for a public defender to represent her son in
court, but felt that his public defender didn’t care – she said the defender never interviewed witnesses or tried
to meet with her son.
Barclay heard about Justice Crusaders Legal Services, a nonprofit law firm founded by a UCLA alumna that
charges clients based on their income, from one of her son’s teachers. She said her experience with Justice
Crusaders has given her new hope for her son’s case.
“Now my son can have a future,” Barclay said. “Now he can be heard.”
UCLA alumna Lindsay Vose founded Justice Crusaders in August. Before that, she had worked at a private law
firm in Los Angeles that charged around $425 per hour. During her consultations, she realized many people
could not afford the private law firm she worked at and had limited access to legal services.
Justice Crusaders serves individuals whose incomes are 125 percent to 425 percent above the poverty level.
Because of their moderate incomes, many individuals are ineligible for free legal services, Vose said. She
currently serves as the program’s director and full-time attorney.
Justice Crusaders has an hourly rate ranging from $65 to $125 per hour, depending on the client’s income and
family size. Vose said 51 percent of people in the U.S. meet the program’s requirements, according to 2013
census data.
Vose said her firm bypasses luxuries, such as large office space, expensive computers, weekly lunches and
high salaries, to be able to function as a nonprofit organization. Vose added she is currently applying for grants
and starting a fundraising campaign for the firm.
When Tamira Cole sought legal counsel from Justice Crusaders earlier this year, private law firms gave her
estimates of around $2,500. She said Justice Crusaders charged her $450.
“(Many people) don’t know that these resources are out there,” Cole said. “A lot of people would’ve just went
ahead and tried to pay the $2,500 because they (didn’t think they had) another choice.”
Vose said one of her most memorable cases was with a child with autism. She said the client’s family had been
paying attorney fees, around $500 per hour. Vose said she closed the case last month, and heard this week
that the child is doing well and excited to return to school.
“That’s the best feeling that you can ask for,” Vose said. “Hearing that something that you (did) made a real
difference in someone’s life, especially a child’s life. That’s huge.”

Email Somani at nsomani+@media.ucla.edu.
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TEMPE, Ariz. — When Douglas J.
Sylvester, dean of the law school at
Arizona State University, was visiting
the Mayo Clinic in Minnesota a couple
of years ago he mentioned the shifting

By ETHAN BRONNER MARCH 7, 2013

EDUCATION

To Place Graduates, Law Schools Are
Opening Firms

Douglas J. Sylvester, dean of the law school at Arizona State University, saw a way to address a
shifting job market. Laura Segall for The New York Times
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job market for his students — far fewer
offers and a new demand for graduates
already able to draft documents and
interact with clients.

The Mayo dean responded that his
medical students and graduates gained
clinical experience in hospital rounds
closely supervised by attending physicians.

“I realized that was what we needed,” Mr. Sylvester recalled. “A
teaching hospital for law school graduates.”

The result is a nonprofit law firm that Arizona State is setting up this
summer for some of its graduates. Over the next few years, 30
graduates will work under seasoned lawyers and be paid for a wide
range of services provided at relatively low cost to the people of
Phoenix.

The plan is one of a dozen efforts across the country to address two
acute — and seemingly contradictory — problems: heavily indebted law
graduates with no clients and a vast number of Americans unable to
afford a lawyer.
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This paradox, fed by the growth of Internet-based legal research and
services, is at the heart of a crisis looming over the legal profession
after decades of relentless growth and accumulated wealth. It is evident
in the sharp drop in law school applications and the increasing
numbers of Americans showing up in court without a lawyer.

“It’s a perfect storm,” said Stacy Caplow, a professor at Brooklyn Law
School who focuses on clinical education. “The longstanding concerns
over access to justice for most Americans and a lack of skills among
law graduates are now combined with the problems faced by all law
schools. It’s creating conditions for change.”

A pilot program at the University of California Hastings College of the
Law will place some third-year students into offices like the public
defender’s for full-time training on the understanding that the next
year those students will be employed there for small salaries. The
program is called Lawyers for America, a conscious echo of Teach for
America, in which high-achieving college graduates work in low-
income neighborhood schools. The hope, said Prof. Marsha Cohen of
Hastings, is that other law schools will follow the model. Professor
Caplow of Brooklyn Law said her school planned to be one of the first.

A dozen law schools, including City University of New York and

Jason Clark, 24, left, and Arman Nafisi, 27, both students at the Arizona State
University law school, working on an unemployment benefits case. 
Laura Segall for The New York Times

http://www.nytimes.com/2013/01/31/education/law-schools-applications-fall-as-costs-rise-and-jobs-are-cut.html
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Thomas Jefferson School of Law in San Diego, have set up incubators
to train future solo practitioners in their first year out of school,
offering office space and mentors. Pace Law School in White Plains,
opened what it calls a community law practice last fall with four
graduates serving the region.

“You can’t just hang out a shingle and expect clients to show up in
droves,” said Jennifer C. Friedman, executive director of the Pace
Community Law Practice. “We want to provide our graduates with the
tools of success while serving low- and moderate-income clients.”

And the incoming president of the American Bar Association, James R.
Silkenat, of New York, said his top priority next fall would be to
establish a “legal job corps” to match lawyers who need jobs with
clients who need legal assistance.

“We have these two issues running in opposite directions,” Mr. Silkenat
said in an interview. “There are unmet legal needs because of money
and geography that seem to be growing, and the question of how to
make use of unemployed recent graduates.”

All law schools, including the elites, are increasing skills training by
adding clinics and externships. Starting this fall, the University of
Virginia will allow students to earn a semester of credit while working
full time for nonprofit or government employers anywhere in the
world. Law students at the University of Pennsylvania, starting in
September, can earn a certificate of management from its Wharton
School to improve management skills and accounting literacy. Many of
the schools and plans mention medical education as their model.

The Arizona State approach, called the Alumni Law Group, appears to
be the most ambitious because of the number of lawyers it will employ
(30), its projected cost (a commercial firm of comparable size would
cost $5 million a year to run, according to the school’s projections) and
its hope to be self-sufficient in a couple of years by charging for its
services and gathering donations.

The plan is to have four to five groups of lawyers each overseen by a
full-time, salaried supervising lawyer serving a range of clients. The
firm will do legal work for other parts of the university, including its
high-tech innovation center. The aim is to charge $125 an hour in an
area where the going hourly rate is $250. The school also says it wants
to reach out to veterans, Hispanics and American Indians whose legal
needs are not well met.

http://www.law.pace.edu/in-focus/pace-community-law-practice
http://www.nytimes.com/2013/01/22/us/at-stanford-clinical-training-for-the-defense-of-religious-liberty.html
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Other changes may help the program along. Arizona has just become
the first state to allow law students to take the bar exam in their third
year rather than after graduation. The school has announced the
creation of the North American Law Degree, a three-year J.D. aimed at
licensure in both Canada and the United States. Dean Sylvester, who is
Canadian, said a big need for lawyers in Canada remained as well as
for cross-border practice. The number of Canadians applying to
Arizona State for law studies has just risen, as a result.

Arizona’s plan, mooted at bar meetings and within law school circles, is
producing envy — but also skepticism. Some see a naked attempt to
improve the school’s ratings in U.S. News and World Report by
increasing the percentage of its graduates who find work while doing
little to address the access-to-justice problem.

Critics say that $125 an hour is too high to serve those in need and too
low to break even. Others say that Phoenix, a city of intense growth and
few law students, could support such an operation but that others
could not and that local law firms would resent the competition.

“We charge $50 an hour, and I don’t take any pay,” said Dennis A.
Gladwell, who runs a smaller firm at the University of Utah with a staff
of five graduates started 16 months ago. “If you are going to charge
$125, you are not going to serve an underserved population.” Mr.
Gladwell, who retired as a partner from the big firm of Gibson Dunn &
Crutcher, also said that despite having asked top local firms to send
along cases they considered too small for themselves, none responded.

There are other obstacles. Teaching hospitals have a federal tax
dispensation. For nonprofit law firms to qualify for an exemption,
legislation is probably required. That seems unlikely at the moment.
Arizona State is attaching its firm to its nonprofit alumni association to
get around the problem for now.

Still, postgraduate training programs appear to be the way of the future
for many of the nation’s 200 law schools. The law dean of Rutgers
University just announced plans for a nonprofit law firm for some of
his graduates.

“I would love to blink and wake up in 10 years and see where all this
ends,” said Ms. Friedman of Pace Law School. “We know about 10 to 15
programs opening in the coming years. That means there are 30 more
behind them. Every faculty is talking about this.”

http://www.azcentral.com/news/articles/20121212arizona-let-law-students-take-bar-exam.html
http://www.azcentral.com/news/articles/20121212arizona-let-law-students-take-bar-exam.html
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Correction: March 9, 2013 
A capsule summary on Friday for a national article about the efforts
by law schools to provide employment and training programs for
their graduates misstated the number of Americans who are unable
to afford a lawyer. As the article correctly noted, it is a “vast number”
of Americans, not a “vast majority.”

A version of this article appears in print on March 8, 2013, on page A14 of the New York edition with
the headline: To Place Graduates, Law Schools Are Opening Firms. 
Order Reprints |  Today's Paper | Subscribe
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Introduction

ON MAY 1, 2012, THE HONORABLE JONATHAN LIPPMAN, Chief Judge of the State of New York,
announced that beginning in 2013, prospective attorneys will be required to spend 50 hours per-
forming pro bono work as a requirement for admission to the bar of the State of New York. This
requirement arose primarily to respond to the crisis in access to justice. More and more people
are navigating the complexities of the court system, in New York and around the country, without
the assistance of an attorney. In New York State alone, millions of such litigants appear in court
annually, many of them fighting for the essentials of life — housing, family matters, access to
health care and education, and subsistence income. Providers of free legal services for low-in-
come New Yorkers are turning away eligible clients because of lack of resources, having no
choice but to leave them to fend for themselves.  

The Chief Judge, with the help of the Judiciary’s partners in government in the legislative and
executive branches, has been able to obtain critical state funding for civil legal services over the
last two years. As Judge Lippman has acknowledged, this funding will go a long way in address-
ing the needs of litigants and others in desperate straits. However, much more needs to be done
to bridge the continuing gap between the rising need and the availability of services.

The Chief Judge frequently acknowledges the contribution of pro bono work by the practicing
bar, praising those who have embraced a culture of service. “So many lawyers understand that
it is their special responsibility to use their skills and their position to help ensure that we are pro-
viding for the justice needs of all New Yorkers.” For centuries, as the Chief Judge has said, as-
suring access to justice by performing pro bono service for those in need has been a part of the
professional lives of lawyers; it is recognized as the professional responsibility of those privileged
to be licensed to practice law. Additionally, law schools in New York and around the country have
long recognized that serving the public is an essential element of being a lawyer. They all offer
pro bono opportunities for students, and many even require the performance of pro bono work
as a condition for graduation.

By requiring 50 hours of pro bono work, properly supervised, from the many thousands who apply
for New York bar admission each year, this initiative addresses the crisis in access to justice,
and — just as importantly — helps prospective attorneys build valuable skills and imbues in them
the ideal of working toward the greater good. As the Chief Judge put it:  

“If pro bono is a core value of our profession, and it is — and if we aspire for all prac-
ticing attorneys to devote a meaningful portion of their time to public service, and
they should — these ideals ought to be instilled from the start, when one first aspires
to be a member of the profession. The hands-on experience of helping others by
using our skills as lawyers could not be more of a pre-requisite to meaningful mem-
bership in the bar of our state.”

For the aspiring lawyer, it is hoped that this initiative will provide several benefits. If law students
receive instructive and meaningful pro bono experiences, they will be exposed to the pressing
needs of those less fortunate and gain a deeper understanding of the problems confronted by
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those segments of society that have little access to legal resources and institutions. For those
students who opt for complying with the requirement by working in the government arena, they
will learn of the myriad legal opportunities for lawyers in the public sector. Equally important is
the recognition that lawyering is a mentoring profession. By requiring supervision of all qualifying
work, the prospective lawyers will acquire hands-on skills under the guidance of committed mem-
bers of the legal profession. It is our goal for law students to understand the intrinsic rewards
and personal satisfaction from their volunteer efforts that practicing attorneys consistently expe-
rience, and that this will encourage them to make pro bono work a regular part of their profes-
sional lives after admission to practice. This is a great opportunity for the legal profession,
organized bar, legal services providers, and all those devoted to improving the access to justice
to work with law schools and their students to participate in a statewide initiative to imbue future
generations of lawyers admitted to practice in New York State with the commitment to pro bono
and public service work.

The Advisory Committee’s Outreach Efforts

THE ADVISORY COMMITTEE ON NEW YORK STATE PRO BONO BAR ADMISSION REQUIREMENTS

was appointed by Honorable Chief Judge Jonathan Lippman on May 22, 2012. The Advisory
Committee was asked to provide recommendations to the Chief Judge and the Presiding Justices
of the four Appellate Division Departments on the scope and nature of this new initiative. Chief
Judge Lippman’s appointments reflected all the stakeholders interested in the formulation of the
pro bono requirement for bar admission. Co-Chairs of the Advisory Committee are the Honorable
Victoria A. Graffeo, Associate Judge of the New York Court of Appeals, and Alan Levine, a prac-
ticing lawyer and former Chair of the Legal Aid Society. Included on the Committee are the Deputy
Chief Administrative Judge for the New York City Courts, who serves as the Director of the New
York State Access to Justice Program, current and former state and local bar leaders, a former
Justice of the Appellate Division, a current and a former law school dean, representatives of legal
service providers throughout the state, a pro bono counsel from one of the country’s leading law
firms, and the Chair of the Task Force to Expand Access to Civil Legal Services in New York.

The Advisory Committee worked formally and informally on a daily basis from its formation
through the release of this Report. Because of the vast experience of the members of the Advisory
Committee, the Committee conferred about the many different aspects of the proposal. We have
explored its impact on the State Board of Law Examiners, including understanding the nature of
the pool of applicants who take the bar examination. We have also consulted with deans and
representatives of the 15 New York State law schools to understand the clinical and other pro-
grams that are available in law schools, the resources available to assist students in complying
with this proposed rule, their experience in administering pro bono projects and their concerns
about foreign-educated students in LL.M. programs. Recognizing the unique role of legal services
providers in this initiative, we worked closely with members of the Task Force to Expand Access
to Civil Legal Services to gather information regarding the capacity of the system to accommodate
the thousands of law students who will be available to assist them in their work, as well as the
issues of supervision that necessarily will arise. The bar leaders on the Advisory Committee have
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played an active role in assessing the suitability of aspects of the proposed rule and in terms of
achieving involvement and support from the organized bar.

By way of background, as we discuss more thoroughly in this Report, more than 15,000 candi-
dates each year take the New York State bar examination and, in 2011, more than 9,000 were
admitted. Roughly one-third of those candidates were educated in New York State law schools,
one-third educated in law schools around the country and one-third were from foreign jurisdic-
tions. We recognize, as Chief Judge Lippman noted in his Law Day 2012 speech, that what New
York does with this initiative can, and will, have national implications. Accordingly, we have cast
a wide net in seeking input from national leaders of the pro bono community and from law schools
around the country. With the breadth of the Advisory Committee’s experience and relationships
in this area, we have also been able to reach other interested parties, soliciting views on how
this proposed rule should be defined and implemented from the standpoint of pro bono and legal
services organizations, bar associations, New York State court administrators, and law schools
throughout the United States.

Moreover, a national culture exists within the legal profession and the nation’s law schools that
has encouraged pro bono service for decades. Indeed, this new requirement is not written on a
blank slate. It is made possible by the law schools that have led the way by encouraging pro
bono and public service for students. We are mindful that this proposed rule should reflect the
best of those experiences to make this a model for the nation. We have therefore sought the ad-
vice of the nationally recognized Pro Bono Institute and other national advocates, and they have
all provided valuable input.

The Advisory Committee held three all-day meetings in June, in July and in August to provide a
forum for discussion with many of the interested groups.

• We convened a roundtable discussion with the deans or their representatives of all 15
law schools located in New York State and also solicited views on the proposed require-
ment from nearly 200 other ABA-accredited law schools in the United States. Follow-up
discussions with representatives of a number of New York’s law schools, as well as out-
of-state law schools, took place. In particular, law schools with mandatory requirements,
such as Columbia, Touro and Harvard, shared their experiences in implementing their
pro bono requirements for graduation.

• We met with the leadership of the New York State Bar Association, the City Bar, the New
York County Lawyers’ Association and the Women’s Bar Association, and received written
comments from other local bar associations. Many other representatives of the organized
bar weighed in with issues relating to the requirements and supervision of the work.

• There were presentations by legal services providers that operate in different regions of
the state to help us understand their needs and the current delivery systems for legal
services to the poor in all corners of New York. We examined the availability of pro bono
opportunities for law students within their organizations.

• The Advisory Committee heard from representatives of government law offices about
their capacity for helping students meet this requirement within the public realm.
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• We met with the Association of Pro Bono Counsel to review the programs that are su-
pervised in the large New York law firms.

• The New York State Board of Law Examiners provided us with information on the bar
examination process, and Justices from the Appellate Divisions and the employees who
are responsible for bar admission procedures were consulted regarding workable guide-
lines and recommendations on needed documentation.

• Finally, we received numerous comments and suggestions from students, legal services
providers and practicing lawyers.

Pool of Applicants for Bar Admission in New York

IN NEW YORK, THERE ARE TWO ENTITIES INVOLVED IN THE ADMINISTRATION OF ADMISSION TO

PRACTICE, with two distinct areas of responsibility. The New York State Board of Law Examiners
(SBLE), whose members are all practicing attorneys and appointed by the Court of Appeals, ad-
ministers the New York bar examination, which is given twice a year (in February and July). The
SBLE is responsible for the creation and grading of the New York portion of the bar examination
and matters of policy related to the examination. The SBLE also works with the Court of Appeals
in applying Part 520 of the Rules of the Court of Appeals for the Admission of Attorneys.

After bar examination passage, candidates apply for admission to one of the four Appellate Divi-
sions of the New York Supreme Court, depending on place of residence or employment. The Ap-
pellate Divisions review the admission applications, appoint and supervise their Character and
Fitness Committees, and approve candidates for admission. Each applicant for admission com-
pletes an application packet that includes an admission questionnaire, two good moral character
affidavits, employment affidavits and law school certificates. The Appellate Divisions have the
right to request additional information. All applicants for admission attend a personal interview
with a member of the Character and Fitness Committee prior to admission, which requires all
applicants to travel to New York for the interview. If the Character and Fitness Committee dis-
covers an issue affecting fitness, the Committee can further investigate and conduct a hearing.

New York tests a vast number of candidates each year – more than 15,000 in 2011 — or approx-
imately 20% of all the candidates taking a bar examination in the United States each year. The
number of candidates seeking admission to practice in New York has grown steadily and New
York now tests more foreign-educated candidates than any other jurisdiction in the country. In
2011, 70% of the candidate pool was educated in the United States and 30% were foreign edu-
cated. New York tested 80% of all foreign-educated candidates who took an American bar ex-
amination in 2011. This pool of foreign-educated candidates is a reflection of New York State’s
prominence in international finance and trade and, as a result, admission to the New York bar is
a highly sought credential in international legal circles. It is important when developing a rule that
deals with bar admissions to recognize that more than half of the candidates taking the New York
bar examination are not graduates of New York’s 15 law schools. In 2011, New York tested more
than 10,500 graduates from 188 American law schools in 49 states, and more out-of-state law
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graduates took the examination than graduates of New York’s law schools. Add to that figure the
more than 4,400 foreign-educated pool of test-takers from 122 foreign countries, and it is obvious
that any proposal dealing with bar admissions must take serious account of the diverse compo-
sition of the annual pool of candidates for bar admission in New York.

Recommendations and Conclusions

AS CHIEF JUDGE LIPPMAN EMPHASIZED IN HIS LAW DAY 2012 ADDRESS announcing this pro
bono initiative:

“Those who are privileged to call ourselves lawyers have a special duty as the gate-
keepers of justice to participate in preserving what we hold so dear….It is the legal
profession’s commitment to equal justice and to the practice of law as a higher call-
ing that has made service to others an intrinsic part of our legal culture. …. “

Consistent with Chief Judge Lippman’s aspirations, we recommend the 50-hour requirement in-
culcate law students with core values of the legal profession through qualifying law-related work
(i) in the traditional pro bono areas of legal services for the poor and unrepresented, (ii) in the
traditional areas of public service throughout the levels of federal, state and local government
and the judiciary, and (iii) in the service of not-for-profit institutions.

Our proposed definition of the nature of law-related work qualifying for the 50-hour requirement
is consciously inclusive. Beyond the traditional area of pro bono service to those unrepresented
in our society, we have chosen as an Advisory Committee to recommend that essentially law-re-
lated work performed in government and the judiciary qualify, as well as work for not-for-profit
organizations. We recognize that in the national pro bono community there are numerous defi-
nitions of the concept of “pro bono.” Law schools requiring a certain threshold of pro bono service
for graduation, or for conferring a graduation prize for pro bono service, have distinct — and laud-
able — reasons for encouraging pro bono work for the poor and unrepresented where there is
such a crisis in need. Many law firms in New York and around the country have aspirational goals
for the performance of certain levels of pro bono service and, for that work, the Association of
Pro Bono Counsel uses a nuanced definition from the Pro Bono Institute that also draws a certain
line in defining what qualifies as pro bono service for practicing attorneys, which we should con-
sider for government-related work. 

There is no dispute that the poor and unrepresented who cannot afford a lawyer present the quin-
tessential client for pro bono work. As Chief Judge Lippman noted in his Law Day 2012 speech, 

“The critical need for legal services for the poor, the working poor and what has re-
cently been described as the near poor could not be more evident.”

A prime objective of Chief Judge Lippman’s initiative is to use the collective value of these hours
to bridge the gap in representation for these low-income families and individuals and organiza-
tions that serve this population in our society. 
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But, Chief Judge Lippman’s Law Day 2012 remarks go a step further and identify the need to im-
press upon law students “the conviction that serving the public is an essential component of our
professional identity as lawyers.” The public interest is served by government; it is served by gov-
ernment at all levels and in all agencies. Political philosophy aside, there should be no higher
aspiration for a lawyer than to work in the public interest in one way or another, and thus as an
Advisory Committee we believe that the definition of pro bono service by law students and law
graduates should necessarily include law-related work that a law student can perform in the gov-
ernment arena. (We are, however, of the view that partisan political work should not qualify.)
Similarly, it is not disputed that not-for-profit organizations are constrained by resources and are
working for the improvement of their respective aspect of society. We see the 50-hour rule as
encouraging law students to understand the many different roles that a lawyer can perform in
society. If a law student can have a positive experience before becoming a lawyer in working in
any area that would serve the public interest, then we believe that it will encourage participation
on a volunteer basis when that student becomes a member of the bar. In addition to these valid
policy reasons for an inclusive definition of qualifying work, we recognize the practical impact of
thousands of law students performing this kind of work for the first time as a prerequisite for ad-
mission to the New York bar.

Specific Recommendations

A. Qualifying work must be law-related

We urge that the qualifying work must be law-related; that is, law students should be required to
use the legal skills acquired through legal education so that as prospective lawyers they will learn
the many ways in which it is possible to contribute to the public good as a practicing lawyer.
While we admire law students who contribute time to building a home for Habitat for Humanity
or working in a soup kitchen for the needy, the 50-hour requirement is intended to build new gen-
erations of lawyers who see a role for lawyers throughout their careers in the public interest,
either in full- or part-time employment or through volunteer activities. Recognizing that only those
admitted to practice law can actually provide legal services and legal representation, we empha-
size that law students will be using those legal skills that are appropriate to their status and the
rules should require that such work be performed under the supervision of practicing lawyers, of
a law school program or other suitable legal oversight.

B. Law-related work can be performed in law school or in an employment setting
so long as completed before application for bar admission

We recommend that the law-related work qualifying for this requirement can be performed (i) as
part of a law school clinical program (whether the student receives law school credit or not), (ii)
as part of summer or part-time employment (whether that employment provides the student with
a stipend or a salary), (iii) during the course of law school in an intern /externship (whether the
student receives a stipend or salary); (iv) during the course of law school in a qualified setting
not associated with a law school; or (v) during the course of full-time or part-time employment
after graduation if that employment otherwise qualifies as pro bono work or public service, as
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defined in these recommendations. The Advisory Committee heard the debate from those who
favor/disfavor allowing law school credit programs as qualifying work and has concluded that
some of the finest programs with intense supervision that provide legal training in the public in-
terest are the clinical programs operated by law schools. Participation in such programs should
be encouraged. Moreover, were we to disallow enrollment in qualifying clinical programs, we
would be significantly reducing the supply of opportunities available to law students to satisfy this
requirement. It is important to note that these particular requirements have the unanimous support
of the New York’s law school community.

C. Requirement is effective now for first- and second-year law students

As Chief Judge Lippman declared in his Law Day 2012 speech, there is a “crisis” of need for
legal services for the poor and unrepresented in New York State and elsewhere. Legal services
providers and many others support the proposition that the immediate, additional support of qual-
ifying work by law students would be a positive outcome both for their clients and their organiza-
tions, and would help to ease this crisis. For this reason, consistent with Chief Judge Lippman’s
announcement, we recommend that the pro bono requirement be effective immediately for those
entering their first year and second year of law school.

However, we are persuaded that the administrative burden to provide all law students graduating
nine months from this date with adequate and meaningful opportunities to comply with the new
rule places too much of a strain on the law schools and their senior classes to apply the require-
ment to those presently entering their final year of legal study. Law students themselves need to
gather information about qualifying opportunities. By the time this Report is issued, classes will
have begun for the Class of 2013; schedules for many are set for the entire year; and law school
budgets are already in place that otherwise could provide further administrative assistance to
students. Given that current one-year LL.M. candidates may have started their programs, it would
be impossible for them to have had prior notice of the commencement of the 50-hour requirement.
By the same token, legal services programs need to determine the quantity of students they can
adequately supervise. The organized bar needs to publicize the need for lawyers engaged in pro
bono work to offer to provide qualifying work for students. In addition, we appreciate that the Ap-
pellate Divisions also must prepare to administer the requirement.

Accordingly, we recommend that the rule commence with the law school graduation classes of
2014 and thus, those seeking admission to the bar after January 1, 2015 will need to demonstrate
compliance with the 50-hour pro bono requirement. Law school graduates of earlier years who
apply for admission after January 1, 2015 will also need to comply with the rule. This proposed
schedule has the unanimous support of all New York’s law schools. 

D. Qualifying work can be performed outside New York

We recommend that qualifying law-related work be allowed to be performed anywhere in the
United States or in a foreign country. First, as we have pointed out, approximately one-third of
those individuals sitting for the bar examination in New York attend an ABA-accredited law school
outside our state. Many of those law schools provide similar clinical programs and public interest
opportunities for students comparable to those at New York’s 15 law schools. Some of them have
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been leaders in developing pro bono curricula in their jurisdictions. We have benefited from input
from a number of these law schools who have urged that qualifying work be permitted in their
law schools. We see no valid reason to provide otherwise. Second, at least one-third of the
prospective lawyer candidates that sat for the New York State bar examination in 2011 were for-
eign educated. Some received their entire legal education outside the United States, while others
were matriculated in one-year LL.M. programs offered at American law schools. It would be in-
equitable to impose a more lenient, or more stringent, requirement on these candidates for ad-
mission to the bar. These applicants come from more than 120 countries and some of these
countries have their own requirements for pro bono service. We understand from administrators
of LL.M. programs that a number of these foreign-educated students will have pro bono oppor-
tunities available in their home countries that will meet the criteria that this rule will establish, and
of course, there are opportunities in the United States during and after their LL.M. courses of
study that these candidates can avail themselves of. We therefore propose that the 50-hour re-
quirement apply to all applicants to the New York bar (except admission-on-motion candidates)
and that qualifying work may occur in another state or country. But, we further recommend that
the Affidavit of Compliance for the pro bono requirement provide for more detail on the circum-
stances where the work is performed outside the United States, because the Character and Fit-
ness Committees at the Appellate Divisions are likely to be unfamiliar with pro bono opportunities
outside the United States.

E. Mandatory supervision is essential

The Advisory Committee thoroughly explored the issue of supervision. We are mindful that the
individuals complying with this proposed rule will most likely be law students, not admitted prac-
ticing lawyers, and that in its Judiciary Law, New York State, like all jurisdictions, forbids the unau-
thorized practice of law. At the same time, we are of the view that for this requirement to be a
valuable learning experience, the qualifying law-related work must be supervised. As we point
out in other sections of this Report, one of the principles underlying this requirement is to expose
law students to the professional value of volunteering for pro bono work and performing govern-
ment service. An essential aspect of that experience is the opportunity to perform this law-related
work in legal environments where there is exposure to competent practicing lawyers. Clinical
programs, legal services providers and their programs, and government law offices all present
the kind of legal environments that we believe will maximize the value of this experience. Equally
important is the need for the supervisor to appreciate the value of that role. Thus, we recommend
that the Affidavit of Compliance form (discussed more fully below) provide for the signature of
the supervisor, along with a telephone number and email address. In this way, there will be a
recognition on the part of the supervisor, as well as the applicant, that the work is to be completed
under supervision. If there is more than one location in which the 50 hours were completed, a
separate form should be required for each such location or project. No application for bar admis-
sion should be accepted without the appropriate supervisor certification.

We make a special point of the role that the organized bar can play here. Practicing lawyers su-
pervising this qualifying work have an important mentoring function. We encourage the organized
bar through its young lawyer and pro bono sections to create programs that assist legal services
providers and law schools in implementing this rule.
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F. Qualifying work is an essential part of education and should not be deferred
until after admission

The Committee gave serious consideration to the requests from interested parties to allow de-
ferral of the 50-hour pro bono requirement until the first or second year of practice after admis-
sion. Although this would extend the time for compliance, the Committee determined that this
recommendation was not feasible and would result in inequities among applicants for admission.
A considerable number of candidates who take the New York bar examination, particularly those
from foreign jurisdictions, are interested in acquiring New York admission solely as a credential
— they do not intend to practice in New York. But there is no way of distinguishing between
those candidates who intend to practice in New York from those who have no plans of returning
to New York after securing admission. Hence, the adoption of a deferral option would result in
an undetermined number of applicants for admission claiming that they will fulfill the pro bono
requirements during the deferral period, but New York will not be able to enforce the rule if these
individuals move to other states or return to home countries. This then creates an inequality in
the bar admissions process that would be virtually impossible to avoid.

More importantly, the deferral proposal not only would impose a new and impractical administra-
tive burden on the Appellate Divisions but also raises the difficult question of appropriate enforce-
ment. If satisfaction of the pro bono requirement is allowed to be deferred post-admission, should
delinquent attorneys be referred for disciplinary action? A reprimand, censure or other penalty
would damage their fledgling professional reputations and would not serve the laudable aim of
stimulating the growth of volunteer pro bono legal services by attorneys admitted to practice.
The Committee is further aware of the opposition of many bar associations throughout the country
to mandatory pro bono requirements for the practicing bar. For all these reasons, the Committee
has decided to recommend as a bright-line rule that the pro bono requirement be completed at
the time an applicant’s admission packet is submitted to the appropriate Appellate Division.  The
rule is then easy to understand, becomes a component of training for the legal profession and is
capable of administration consistent with the other aspects of the admission process.

The Proposed 50-Hour Rule

CONSISTENT WITH THE FOREGOING DISCUSSION, THE ADVISORY COMMITTEE RECOMMENDS

the following definition for qualifying law-related work for admission to the New York bar: 

For purposes of the requirement for admission to the New York bar, qualifying work consists of
pre-bar-admission activities that are:

1. law-related, which means that knowledge of the law or the exercise of legal skills is required
to perform the activities; and

2. performed under the supervision of: (a) a member of the law school faculty or a law school in-
structor, or (b) an attorney admitted to practice and in good standing with the bar in the juris-
diction in which the work is performed, or (c) in the case of a clerkship or externship in a court
system, by a judge or an attorney employed by the court system; 
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3. provided that such activities involve:

a. assisting in the provision of legal services without charge (i) to persons of limited means or
(ii) to not-for-profit organizations in matters that are designed primarily to address the needs
of persons of limited means; or

b. assisting in the provision of legal assistance without charge to individuals, groups, or not-
for-profit organizations seeking to secure or promote access to justice, including but not lim-
ited to the protection of civil rights, civil liberties or public rights;  or

c. assisting in the provision of legal assistance without charge to not-for-profit organizations
qualified under Internal Revenue Code, Section 501(c)(3); or

d. providing legal services that are authorized and approved pursuant to (a) Section 484 of
the New York Judiciary Law regarding practice by students and recent but unadmitted law
graduates or (b) equivalent legal authority in the jurisdiction in which the services are per-
formed; or 

e. assisting in the provision of legal assistance in public service for (a) a judicial, legislative,
executive or other governmental entity at the federal, state, county or local level, or (b) a
federal, state or local judge, or an administrative judge; or

f. full-time or part-time employment in any of the circumstances that would otherwise be per-
mitted as defined in paragraphs (a) through (e) above. 

Affidavit and Certification of Compliance

ATTACHED AS AN APPENDIX “A” TO THIS REPORT IS A PROPOSED AFFIDAVIT OF COMPLIANCE,

which we suggest should become part of the Application for Admission to Practice as an Attorney
and Counselor-At-Law in the State of New York that all applicants for bar admission in New York
must complete and file with the respective Appellate Division. First, all 15 New York law schools
were unanimous in preferring not to have the administrative burden of maintaining the relevant
records for their students and graduates. Accordingly, we recommend that each law student
should be held responsible for his/her own compliance. Second, if all 50 hours of the requirement
are met in one legal environment or one program, only one form will be necessary. If an applicant
has qualified for the 50 hours in multiple settings, one form for each setting will be required. Fi-
nally, each Affidavit will set forth the identification of the client/organization/legal services
provider/governmental entity under which the law-related work was provided; the dates/time pe-
riod within which such work was performed; and a description of the actual work. Each form
must be signed and verified under penalty of perjury by the applicant. Each Affidavit of Com-
pliance must also include a certification by the applicant’s supervisor verifying performance of
the work. As with other documents provided in the Application, we would expect that the circum-
stances of the qualifying law-related work will be the subject of applicant interviews with the Ap-
pellate Division Character and Fitness Committees.
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Continuity of implementation

THIS PROPOSED NEW RULE WILL HAVE NO MODEL IN THE NATION. We commend the Chief
Judge for making New York State an exemplar to the legal profession and the nation in encour-
aging pro bono service for our profession by requiring a reasonable number of hours in pro bono
work as a prerequisite to admission to the New York bar. Having acknowledged that this is a
groundbreaking proposal, we recognize that the scope and implementation of the rule will require
further assistance, and, perhaps, future revision. For this reason, it is our view that the Advisory
Committee should continue in existence for two years during which time we can provide assis-
tance and evaluate the experiences of law students, the law schools and those providing the
legal environments in which the 50-hour requirement will be performed.
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Appendix A:
Form of Affidavit of Compliance



application for admission to practice as an attorney and counselor-at-law in the state of new york: 
Form Affidavit as to Applicant’s Compliance with the Pro Bono Requirements

1

APPLICATION FOR ADMISSION TO PRACTICE AS AN ATTORNEY AND 
COUNSELOR-AT-LAW IN THE STATE OF NEW YORK

FORM AFFIDAVIT AS TO APPLICANT’S COMPLIANCE WITH THE
PRO BONO REQUIREMENTS, INCLUDING CERTIFICATION BY SUPERVISOR

INSTRUCTIONS
All applicants for admission to practice as attorneys in New York State must complete at least 50 hours of law-
related pro bono work as defined and required by Court of Appeals Rule § 520.16 prior to being admitted.  Applicant
must submit a form affidavit for each pro bono project that applicant is using to satisfy the 50-hour requirement
and must secure the certification of the individual who supervised each project.  All applicants should refer to the
Frequently Asked Questions about Pro Bono Requirements (available at www.nycourts.gov/attorneys/probono/
baradmissionreqs.shtml) for further information about qualifying work.

PLEASE PRINT OR TYPE THIS FORM 

To Be Certified Under Oath By Applicant: 
NAME OF APPLICANT 

address of applicant                                                                                                      city / town / village 

state                                                                                              zip                                 country (if not USA)

NAME OF ORGANIZATION/DEPARTMENT WHERE PRO BONO EXPERIENCE WAS COMPLETED 

supervising attorney

organization/department address

state                                                                         zip                                                           country (if not USA)

organization phone organization e-mail  

DATES OF SERVICE: From (mm/dd/yyyy): /          /              To (mm/dd/yyyy): /          /              

NUMBER OF HOURS COMPLETED: . 

INDICATE CATEGORY OF SERVICE by checking appropriate box below:

Legal Services Provider      Government Service      Law School Sponsored Program       Other

All applicants must provide a description of the nature of the pro bono work completed. if applicant performed the
pro bono work outside the united states, complete details must be included about the type of work performed, the nature of
the program and where the work was performed. (Attach additional sheets if needed.) 

09/14/2012



09/14/2012

state (country) of: )

) ss.: 

county (city) of: )

i (name of applicant), , swear (or affirm) that the foregoing 
information is true and accurate to the best of my knowledge.

signature of applicant:

print name: 

subscribed and sworn to or affirmed before me this 

day of in the year 20 . 

Notary Public
(affix seal or stamp.) 

(If this afffidavit is sworn to outside the United States, its commonwealths, territories or possessions, attach a certificate of the  attesting officer's authority.)

To Be Completed By Supervisor: 

SUPERVISOR CERTIFICATION
I HEREBY CERTIFY (a) that i have read the foregoing affidavit of compliance and (b) that the applicant has accurately 
described the circumstances, timing and nature of the pro bono work described therein. 

attorney signature print attorney name                                        date                                                                                                                                        

attorney title                                                                                                                                                                  

attorney employer:                                                                                                                                                          

Jurisdiction where admitted to practice law:                                                                                                                

e-mail address                                                                                        telephone                                               

comments (if further explanation is necessary) 

application for admission to practice as an attorney and counselor-at-law in the state of new york: 
Form Affidavit as to Applicant’s Compliance with the Pro Bono Requirements

2
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Following New York's lead, California bar officials plan to require pro
bono work for admission
POSTED MAR 13, 2015 03:55 PM CDT

BY MARTHA NEIL (HTTP://WWW.ABAJOURNAL.COM/AUTHORS/5/)

Following New York’s lead, bar officials in California are in the process of developing a pro bono program for law
students who plan to practice in the state.

Like the policy adopted by the New York Court of Appeals (http://www.nycourts.gov/ctapps/520rules10.htm#B16), which took
effect Jan. 1, the California plan requires 50 pro bono hours. However, the New York requirement must be
completed before applying for admission to the bar. In California, young lawyers would be allowed to perform the
50 hours of free legal work either before or after they are admitted.

A State Bar of California web page (http://www.calbar.ca.gov/AboutUs/BoardofTrustees/TaskForceonAdmissionsRegulationReform.aspx)
provides additional details about the plan, which must be approved by the state legislature and the California
Supreme Court before it is final, according to the Los Angeles Times (http://www.latimes.com/local/california/lameadvlegalaid
students20150312story.html#page=1) (sub. req.).

Officials at legal aid organizations say more help representing lowincome individuals who can’t afford lawyers is
greatly needed. However, some question whether untrained law students and recent law graduates will be an
effective substitute for the funding needed to operate legal aid programs under the supervision of experienced
attorneys.

One key source of funding, interest from attorney trust accounts, plunged during the recession as interest rates
dropped. The total plummeted fom $22.8 million in 2008 to $5.2 million in 2014, the newspaper reports.
Meanwhile, funding from other sources, including government grants and private donations, also was cut.

While legal organizations would like to put law students and recent law grads to work on pro bono assignments,
they need to train and supervise them and provide office space.

Currently, only 10 percent of the law students who apply to volunteer at the Legal Aid Foundation of Los Angeles
are accepted, because the group doesn’t have resources to oversee more more, pro bono director Phong Wong
tells the newspaper.

“The need is definitely there. We turn away so many lowincome clients because we don’t have the support, the
resources to help them,” says Wong. “At the same time, there are all these law students who can be put to use.
We just need to figure out how to make it work for the clients that we serve.”

Related coverage:

ABA Journal (http://www.abajournal.com/magazine/article/new_yorks_new_rule_requires_bar_applicants_to_perform_50_hours_of_pro_bono/): “New
York’s new rule requires bar applicants to perform 50 hours of pro bono”

http://www.abajournal.com/
http://www.abajournal.com/
http://www.abajournal.com/news/
http://www.abajournal.com/authors/5/
http://www.nycourts.gov/ctapps/520rules10.htm#B16
http://www.calbar.ca.gov/AboutUs/BoardofTrustees/TaskForceonAdmissionsRegulationReform.aspx
http://www.latimes.com/local/california/la-me-adv-legal-aid-students-20150312-story.html#page=1
http://www.abajournal.com/magazine/article/new_yorks_new_rule_requires_bar_applicants_to_perform_50_hours_of_pro_bono/


Tab J

Veterans



12/3/2015 NHBA  Bar News Issue

https://www.nhbar.org/publications/displaynewsissue.asp?id=5465 1/2

Jonathan Baird
 

Daniel Feltes

 

Bar News  February 19, 2010

Legal Aid for Veterans

By: Jonathan Baird and Daniel Feltes

With the passing of SB35 during its last session, the NH Legislature formed a commission
to study the creation of a legal aid project for low and moderate income veterans in New
Hampshire. The bill reflects the efforts of bipartisan sponsorship by Senators Jack
Barnes and Maggie Hassan, and Representatives Russ Ober, Frank Emiro and Kris
Roberts. The commission, under the leadership of Senators Jack Barnes and Matthew
Houde, is planning to put the project into action.

Veterans comprise about 10 percent of the state’s population. Upon returning from
service in Afghanistan and Iraq, they often face psychological, physical and economic
obstacles that require legal advocacy. Of particular note is the reported high incidence of
posttraumatic stress disorder (PTSD) and traumatic brain injury (TBI), making it even
more difficult for New Hampshire’s veterans to make ends meet, to get the benefits to
which they are entitled, and to get and protect affordable housing.

Mary Morin, the Director of the State Veterans’ Council, has identified a significant need
for pro bono legal advocacy for veterans and has determined that the creation of a
veterans’ legal aid project could significantly improve delivery of services. The
commission includes representatives from the State Veterans’ Council, NH Legal
Assistance, the Military Section of the NH Bar Association, the Adjutant General of the NH
National Guard, Employment Security, the NH Veterans’ Home, the Department of Health
and Human Services, the US Dept. of Labor’s NH Office of Veterans Employment and
Training Services, along with many other organizations and service providers.

In gathering information about the unmet legal needs of New Hampshire’s veterans, the commission has heard
from the service officers of the American Legion and the Veterans of Foreign Wars. Both have highlighted the
need for legal representation in evictions, foreclosures, utility shutoffs, and Social Security Disability claims.

The hope is that staff at the State Veterans’ Council, NHLA, and the NHBA Pro Bono Program would work with
veteran service organizations and homeless shelters to reach veterans who have pressing legal needs. The
State Veterans’ Council would refer cases these organizations cannot handle to either NHBA Pro Bono or
NHLA. 

The commission hopes also to create a training program for attorneys so that they will be qualified to take on
more types of cases on behalf of veterans on a pro bono basis.

Jonathan Baird is the policy director for NHLA and Dan Feltes is a staff attorney. 
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SAN DIEGO--(BUSINESS WIRE)--Recognizing the unique sacrifices and needs of U.S. military veterans, students from
Thomas Jefferson School of Law repay those who have served our country by offering free legal representation. This
Veterans Day, the law school will have helped nearly 1,000 formerly homeless veterans with their legal needs since the
program’s inception in 2006.

“Adjusting to life after the military can be hard enough, but veterans facing legal issues past or present can really get
discouraged,” noted Thomas Jefferson School of Law Dean Thomas Guernsey. “I am proud of the services our school
and our students are able to provide helping veterans in need clear the hurdles on their path to success.”

Under the direction of Thomas Jefferson School of Law Professor Steve Berenson, law students in the Veterans Legal
Assistance Clinic program provide veterans with free legal counseling and service. Operated in partnership with the
homeless veteran assistance organization Veterans Village of San Diego, the Veterans Clinic program has become a
nationally recognized model by focusing exclusively on the legal needs of veterans.

Low- and moderate-income veterans not involved with Veterans Village can also receive free legal assistance through
Thomas Jefferson Law’s Veterans Self-Help Legal Clinic.

Monroe Rostick is among the veterans who have benefited from Thomas Jefferson Law School’s free veteran legal
assistance. After falling on hard times, Rostick found himself attending Veterans Village by court order. Led by Thomas
Jefferson Law alumnus Zack Mikucki, a veteran himself, Veterans Clinic students were able to get Rostick’s probation
terminated early and reduce a felony drug conviction to a misdemeanor.

Rostick has made the most of his legal second chance. He has graduated from the Veterans Village program, and has
remained clean, sober and employed for months after graduation.

“It’s hard to put into words how grateful I am for the work the Thomas Jefferson Law students put in to help me,” Rostick
said. “Things are so much better now and I have the peace of mind and security to know that I can move on with much
better prospects for the future. I thank them for helping me to get my future back.”

The hard work and resulting success also made an impression on Mikucki.

Thomas Jefferson School of Law Stands Up for Veterans

HOME SERVICES NEWS

EDUCATION ABOUT US

Log In Sign Up

Search

http://www.businesswire.com/
http://www.tjsl.edu/
http://www.businesswire.com/
http://www.businesswire.com/portal/site/home/my-business-wire/
http://www.businesswire.com/portal/site/home/services/
http://www.businesswire.com/portal/site/home/news/
http://www.businesswire.com/portal/site/home/education/
http://www.businesswire.com/portal/site/home/about/
http://www.businesswire.com/portal/site/home/template.LOGIN/
http://www.businesswire.com/portal/site/home/signup/


Thomas Jefferson School of Law Stands Up for Veterans | Business Wire

http://www.businesswire.com/news/home/20151111005388/en/Thomas-Jefferson-School-Law-Stands-Veterans[12/2/2015 2:40:28 PM]

MJE Marketing
Marlee J. Ehrenfeld, 619-682-3841
marlee@mjemarketing.com

THOMAS JEFFERSON SCHOOL OF LAW

 

“As a fellow veteran, I know how much commitment and sacrifice people like Monroe have demonstrated, and how hard
the post-military transition can be,” he said. “We don’t leave our comrades behind in a battle situation and we’re not
going to do that here at home either.”

Thomas Jefferson School of Law welcomes the opportunity to help those who served our country. If you are a veteran in
need of legal assistance, please contact Veterans Village of San Diego or reach out to the School directly, 619-297-
9700.

About Thomas Jefferson School of Law

Thomas Jefferson School of Law offers a comprehensive legal education to a nationally based, diverse student body.
The non-profit law school is consistently ranked as one of the most diverse law schools in the nation, with 52 percent of
its most recent class being students of color. Located in Downtown San Diego, Thomas Jefferson Law has evolved into
an innovative, cutting-edge law school, devoted to the individual needs and success of its students. More information is
available at www.tjsl.edu.
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Since the project’s launch, more than 18,000 veterans have
been served by more than 5,000 volunteer attorneys through
local bar associations and legal aid organizations veterans legal
clinics in Texas. Veterans’ legal needs vary, but many common
issues include will execution, benefits issues, and family law.

More than 30 bar associations and organizations are currently
participating statewide, including: the Abilene Young 
Lawyers Association, Amarillo Area Bar Association, Austin Bar
Association, Bell County Bar Association, Corpus Christi Bar
Association, Dallas Bar Association, Denton County Bar
Association, El Paso Bar Association, Hidalgo County Bar
Association, Houston Bar Association, Jefferson County Bar
Association, Legal Aid of NorthWest Texas, Lone Star Legal Aid,
San Antonio Bar Association, and Tarrant County Bar Association. 

Most local bars are able to assist veterans who are referred to
them, no matter their income eligibility. Veterans continue to
be grateful for the support and assistance they receive through
the program.

Clinics would not be possible without committed volunteers.
Attorneys across the state have dedicated thousands of hours to
serve our veterans. Local universities have also been able to
provide many clinics with pre-law/law students who can earn
bono hours and are mentored through the program. Local
paralegal organizations provide many clinics with effective
administrative volunteers as well.

We’ve had tremendous response from lawyers and local bar
associations across the state, but much more remains to be
done. If your local bar association is interested in starting a
clinic, please contact the Local Bar Services Department at
(800) 204-2222, ext. 1514 or Localbars@texasbar.com. Our
department can provide resources like the TLTV Toolkit and
Clinic in a Box that will assist you in establishing a clinic and
keeping it going. The Clinic in a Box contains everything an
organization needs to host a veterans legal clinic — forms,
folders, signs, office supplies, and more.

The State Bar of Texas and then-President Terry Tottenham implemented Texas Lawyers for Texas Veterans

(TLTV) in July 2010, to address a specific need: provide pro bono civil legal assistance to brave veterans

and their families who otherwise cannot afford legal services. Texas has the second-highest population of

veterans in the nation, and a distressing number of Texas veterans are living in poverty or without homes.

TLTV is a collaborative effort with not only local bar associations, but also with legal aid organizations and

veterans service providers to host legal advice clinics throughout the state.

El Paso Lawyers for
Patriots November
2014 Clinic

TEXAS LAWYERS FOR
TEXAS VETERANS

2014-2015

A volunteer helps
veterans at a Saturday

legal advice clinic 
in Conroe.

Paralegals assist
with intake at a
Jefferson County
Bar Association
clinic.



Texas Access to Justice
The Texas Access to Justice Commission raised $401,600 for
the provision of civil legal services to low-income veterans at its
Champions of Justice Gala in April 2015. The State Bar of
Texas generously underwrote the event, ensuring that proceeds
go to helping veterans get legal assistance.

Texas veterans were invited to participate in Texas Veterans
Legal Aid Week (TVLAW), a statewide effort in honor of
Veterans Day coordinated by the Texas Access to Justice
Foundation. During the week of November 10-14, 2014, legal
aid programs, local bar associations, law schools, and pro bono
private lawyers provided civil legal services for qualified Texas
veterans in various locations throughout the state. 

For 2014-2015, the Texas Access to Justice Foundation has
awarded grants totaling more than $426,000 to 11 nonprofit
organizations that will help fund legal aid services for 
Texas veterans. 

With these grants, public interest and pro bono lawyers will
be able to provide legal representation to veterans with civil
legal problems such as: denial of critical medical care,
problems receiving benefits, legal issues related to disabilities,
family law matters arising from deployment, and other issues
that may arise due to a veteran’s absence from home during
military service.

Texas Young Lawyers Association
The Texas Young Lawyers Association (TYLA) produced the
informative pamphlets Resources for Veterans Seeking Help and
Resources for Lawyers Assisting Veterans. More than 13,560
copies of the veterans’ resource guide and nearly 3,445 copies
of the lawyers’ resource guide have been distributed. 
If you’d like to request these pamphlets, please contact the 
State Bar of Texas Public Information Department at
pamphlets@texasbar.com.

Nationwide
TLTV continues to spread nationwide as well. The State Bar of
Texas shared this initiative with attorney organizations and pro
bono groups at the 2015 National Association of Bar Executives
Midyear Meeting and the 2015 American Bar Association Equal
Justice Conference. If your organization is interested in learning
more about TLTV, please contact the State Bar of Texas Local
Bar Services Department at (800) 204-2222, ext. 1514 or
Localbars@texasbar.com. Our department can provide
resources like the TLTV Toolkit and Clinic in a Box that will
assist you in establishing clinics.

41349  6/15

The Color Guard
Presentation at the

Champions of
Justice Gala by the
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Attorney John Johnson
volunteering at a
Tarrant County Bar
Association 
TLTV Clinic

texasbar.com/veterans
Providing Legal Counsel To Those Who Served
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